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Federal M ne Safety and Heal th Revi ew Conm ssion
O fice of Adm nistrative Law Judges

IN RE: CONTESTS OF RESPI RABLE Mast er Docket No. 91-1
DUST SAMPLE ALTERATI ON
CI TATI ONS

ORDER

On June 29, 1992, the Commission affirnmed nmy orders of
Sept enber 13, September 27, and October 7, 1991, insofar as they
requi red the production of certain docunments clained to be
protected by the deliberative process privilege. It remanded the
case to me for a ruling on the docunents clained by the Secretary
to be protected by the work product privilege (apparently
i ncl udi ng docunent no. 17 concerning which | upheld the
Secretary's claimthat it was protected by the attorney-client
privilege. See fns. 26 and 32 of the Conmi ssion Decision). The
Conmi ssion affirmed ny rulings in which | upheld the Secretary's
clainms of privilege (except with respect to document 17) "wi thout
prejudice to Contestant's right to file" a notion for in canera
i nspection of any particular docunment. It also directed nme to
rule on the Secretary's reliance on Rule 6(e) of the Federa
Rul es of Crimnal Procedure as a basis for not disclosing folders
11 and 12 of Document 406.

| . Background

| issued orders on June 30 and July 10, 1992, directing the
Secretary to resubmt docunents 3, 365, 366, 367, 401, and 424
for in canmera inspection, and permtting Contestants to file a
notion for in canmera inspection of any docunment concerni ng which
the Secretary's claimof privilege was upheld. | directed the
parties to submit nmenmoranda in support of their respective
positions on the Secretary's work product privilege claim and on
the applicability of Rule 6(e).

The requested docunments were furnished by the Secretary and
have been inspected in canera. Both parties filed nmenoranda of
| aw. Contestants filed a motion for in canera review of docunents
111 (p. 9119), 119, 130, 131, 134, 137, 142, 145, 152, 155, 156,
157, 160, 200, 326, 327, 328, 339, 340, 384, 394, 402, 403, 407,
426, 441, 459, 471, 476, and 481
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Il. Work Product Doctrine

The attorney work product doctrine protects from disclosure
material s assenbled by or for an attorney in anticipation of
litigation. Fed. R Civ. P. 26(b)(3) and (4). It includes
docunents prepared by other than an attorney. The protected
docunents may be ordered disclosed only upon a show ng that the
party seeking discovery has substantial need for themand is
unabl e to obtain their substantial equivalent by other neans. "In
ordering discovery . . . the court shall protect against
di scl osure of the mental inpressions, conclusions, opinions or
| egal theories of an attorney or other representative of a party
concerning the litigation." Fed. R Civ. P. 26(b)(3).

Documents 367, 365, 3, and 366 (in chronol ogical order) al
concern a report of Warren R Myers Ph.D. and Allen Wlls MS. of
the Departnent of Industrial Engineering, West Virginia
Uni versity. Docunment 367 is the draft of a report by Dr. Mers
and M. Wells dated February 20, 1990, with handwitten coments
and questions by an unidentified person (presumably wi th MSHA)
suggesting changes in the report. Docunment 365 is a letter dated
March 16, 1990, to Dr. Myers from d enn Tinney of MSHA with
comrents and questions on Dr. Myers' draft report. Docunment 3 is
a second draft of a report of Dr. Myers dated April 11, 1990.
Document 366 is a letter fromM. Tinney to Dr. Myers, My 4,
1990, with further suggestions concerning the report. These
docunments were all prepared and assenbled in anticipation of
litigation. Therefore, they come within the work product
doctrine. However, Dr. Myers' final report has been disclosed to
Contestants. | conclude (as | concluded in ruling on the
del i berative process privilege) that fairness to the Contestants
necessitates that they be apprised of the draft reports,
suggest ed changes, and revisions that led to the final report.
They are not able to obtain their substantial equivalent by other
means. The notations, questions, and suggestions made by MSHA
personnel do not constitute nental inpressions, conclusions,
opi nions, or |legal theories of an attorney or other
representative concerning the litigation. Contestants' need for
t he docunments outweighs the Secretary's interest in keeping them
confidenti al

Rul e 26(b)(4)(B) is not applicable because Dr. Myers' fina
report has been nade available in the Docunent Repository.
Contestants are not seeking so nmuch to discover facts known or
opi nions held by the expert as to |l earn what went into his
opi ni on whi ch has al ready been di scl osed.

Documents 401 and 424 are related to the Pittsburgh Health
Technol ogy Center report. Docunent 401 contains copies of drafts
of the report dated October 1989 describing certain tests
performed on coal dust sanmples, and a nenorandum from an MSHA
of ficial concerning the report and certain changes in the report.
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Document 424 is a draft largely handwitten by an unidentified
aut hor describing tests showi ng weight differential on filters
followi ng certain tests. | conclude that these docunents cone
within the work product doctrine as materials prepared in
anticipation of litigation. | further conclude that their

di sclosure is necessary to Contestants' defense. They do not
constitute nmental inpressions, conclusions, opinions, or |ega
theories of an attorney or other representative concerning the
litigation. Contestants' need for the docunents outwei ghs the
Secretary's interest in keeping them confidenti al

Document 17 is described as a note to the file dated
February 21, 1990, from an Assistant U S. Attorney, of a
t el ephone conversation with the attorney for a coal mne
operator. | treated this as a comunication fromthe U.S.
Attorney to MSHA and upheld the Secretary's clai m of
attorney-client privilege. Apparently (see fns. 26 and 32 of the
Commi ssi on Deci sion) the Commi ssion and the Secretary disagree.
In order to determ ne whether it is part of the attorney work
product, and, if so, whether Contestants' need for the docunent
out wei ghs the CGovernnent's interest in confidentiality, | wll
order it disclosed to me for in canmera inspection

I1l1. Rule 6(e)

Rul e 6(e) of the Federal Rules of Crimnal Procedure
prohi bits disclosure of "matters occurring before [a] grand jury"
by a Governnent enpl oyee deened necessary by a Governnent
attorney to assist in the enforcenment of federal crimnal |aw
The Secretary contends that folders 11 and 12 of Docunent 406,
described as interview notes of grand jury w tnesses taken at the
request of the U S. Attorney and copies of third-party docunents
recei ved pursuant to Rule 6(e), may not be disclosed because
prohi bited by Rule 6(e). The docunments are in the possession of
Robert Thaxton, who is an agent of the grand jury. Rule 6(e)
prohi bits the disclosure not only of transcripts of wtness
testi mony, but menoranda summari zi ng witness testinony, and
i nformati on which woul d reveal the identity of w tnesses or
jurors, the substance of testinony, and the strategy or direction
of the investigation. Fund for Constitutional Governnent v.
Nat i onal Archives and Records Service, 656 F.2d 856 (D.C. Cir
1981); 8 Moore's Federal Practice 6.05 [6] (2d ed. 1992). On July
8, 1992, | was inforned by counsel for the Secretary that there
are continuing grand jury investigations concerning coal nne
dust tanpering. Since the prohibition of 6(e) is clainmed, it is
not possible for ne to exam ne the docunments in %Fera.
Contestants' remedy, if any, is to apply to the District Court
where the grand jury was enpanel ed for disclosure of the
docunents. Fed. R Crim P. 6(e)(3)(C (i) and 6(e)(3)(D). 1
uphol d the Secretary's non-di sclosure on the basis of Rule 6(e).
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IV. Motion for In Camera Inspection

Contestants have requested in canmera inspection of 30
docunent s concerning which | upheld the Secretary's clainms of
privilege in ny orders of Septenber 13, Septenber 27, and Cctober
7, 1991. Contestants assert that in camera review is appropriate
to determ ne whether the clained privileges apply and whet her the
subj ect matter of the docunents is such that Contestants' need
for the information outwei ghs the Secretary's interest in
non-di scl osure. Contestants did not advance any argunents as to
their need for any specific docunents. Since |I have already
uphel d the clains of privilege in an order which was affirmed by
the Commission, | will direct in canera reviewonly if the
docunent description does not tell what the nature of the
docunent is, or if it indicates in some way that the Contestants
need it to prepare their defense.

Document 111. Page 9119 of the docunment contains notes of
Ronal d Franks dated May 16, 1991, concerning an investigative
program bei ng devel oped invol ving other potential violations of
the dust sanpling program | upheld the Secretary's clai m of
i nvestigative privilege. The document is dated subsequent to the
date of the citations contested herein and there is no show ng of
need for it by Contestants. The notion will be deni ed.

Docunment 119. MSHA internal nenp concerning AWC

i nvestigation. | upheld the Secretary's claimof deliberative
process privilege. To determine whether it is necessary to
Contestants' case, | direct that it be disclosed to me for in

canmera inspection.

Document 130. Letter fromU. S. Attorney to MSHA concerning a
crimnal investigation. | upheld the Secretary's claim of
attorney-client privilege. The privilege is not a qualified one.
The notion will be denied.

Document 131. Menorandumto the Secretary fromthe Assistant
Secretary dated April 12, 1991, concerning potential agency

action subsequent to the contested citations. | upheld the
del i berative process privilege and there is no show ng of need
for the docunent by Contestants. The notion will be denied.

Docurment 134. Menorandum from Chief, O fice of
I nvestigations, MSHA to Supervisory Special Investigator
Decenmber 14, 1990, concerning data for the U S. Attorney on AWC
cases. | upheld the Secretary's claimof investigative privilege.
There is nothing in the document description to indicate that
Contestants need disclosure to defend their case. The notion will
be deni ed.

Docurment 137. Menorandum from Robert P. Davis to the
Secretary, August 30, 1989, concerning the Peabody investigation.
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| upheld the claimof attorney-client privilege which is an
unqual ified privilege. The nmotion will be denied.

Docurment 142. Menorandum to Associate Solicitor from Counse
for Trial Litigation, August 28, 1989, concerning dust fraud
i nvestigation. The work product privilege was uphel d. Because the
docunent description is deficient (it does not indicate whether
the investigation concerns the crimnal or the civil cases), |
will order it produced for an in camera inspection

Document 145. Menorandumto Associate Solicitor from Counse
for Trial Litigation, March 21, 1989, concerning AWC crim na
i nvestigation. | upheld the work product privil ege. Because the
docunent relates to the crimnal investigation, there is no
i ndication that Contestants will need it for their defense in
this case. The notion will be deni ed.

Document 152. An undated list of mine operators and AWC
occurrences prepared for the U S. Attorney. | upheld the attorney
wor k product and investigative privileges. There is no indication
that Contestants need the document for their defense. The notion
wi |l be denied.

Document 155. List of mne operators with handwitten narks
prepared at the direction of the U S. Attorney. | upheld the work
product privilege claim Since the docunent is related to the
crimnal investigation, and there is no indication that it is
necessary to Contestants' defense, the notion will be deni ed.

Document 156. List of mne operators and AWC occurrences
prepared at the direction of the U S. Attorney. | upheld the work
product privilege claim The notion will be denied for the reason
gi ven for Document 155.

Docunment 157. Undated nmenmorandum concerning the crimna
i nvestigation and studies to be perforned to assist the U S
Attorney in the crimnal investigation. | upheld the work product
privilege. The notion will be denied for the reason given for
Document 155.

Docurment 160. Undat ed nmenorandum from t he Assi stant
Secretary to the Secretary concerning the AW investigation. |
uphel d the deliberative process privilege, but to determ ne
whet her the docunent is needed for Contestants' defense, | wll
direct that it be produced for in camera inspection

Docurment 200. Note to file concerning a FO A request which
i ncl udes advice received fromthe Solicitor's O fice. The
attorney-client privilege was upheld. This is an unqualified
privilege. The notion will be denied.
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Docunment s 326, 327, 328. These are docunents prepared at the
request of the U S. Attorney's Ofice and are related to the
crimnal investigation. The attorney work product privilege was
uphel d. The nmotion will be denied for the reason given for
Document 155.

Document 339. Docunent titled "AW Test Case" prepared by
Counsel for Trial Litigation. | upheld the work product
privilege. There is no indication that the document is needed by
Contestants. The notion will be denied.

Document 340. Docunent titled "Dust Case (Civil)" by
attorneys in the Solicitor's Ofice. | upheld the work product
privilege. The notion will be denied for the reason given for
Document 339.

Docurment 384. Notes of Robert Thaxton, March 7, 1990, of a
conference call with U S. Attorney's Ofice and Solicitor's
O fice, including discussion of opinions of agency officials and
direction of the investigation. The investigative privilege was
uphel d. The nmotion will be denied for the reason given for
Document 155.

Documents 394, 407, and 426 conprise the cal endar entries of
Robert Thaxton from Cctober 1989 to January 30, 1990 (Docunent
426); from January 18, 1990, to Novenber 14, 1990 (Document 394;
apparently it overl aps Docunment 426); and from Decenber 1990 to
March 12, 1991 (Docurent 407). The Secretary provi ded Contestants
with the specific privileges claimed for each entry by an
enclosure to a letter dated March 27, 1991

In Docunment 426, the October 1989 note section is described
as revealing directions on information to gather for the crimna
i nvestigation. The entries on October 20, Cctober 31, Novenber 1,
Novenmber 13, Novenber 14, and Novenber 15, 1989, and January 30,
1990, all have to do with the criminal investigation and the
i nvestigatory privilege is clained. | uphold the claimand there
is no showi ng that Contestants will require these docunents for
their defense. For the October 20 and Novenber 13 entries the
Secretary al so asserts the attorney-client privilege. Cctober 20
notes reveal information requested fromthe U S. Attorney for the
i nvestigation. Novenber 13 notes reveal instructions fromthe
U.S. Attorney on itens to prepare for use in the investigation.
For the Novenmber 15 entry, the Secretary clains the informnt
privilege since the entry reveals the identity of an informant.
She clainms the prohibition of Rule 6(e) Fed. R Crim P. for the
December 5 entry which reveals the pace and tactics of the
i nvestigation and grand jury procedures. For the January 6 entry
she clains the attorneyclient, work product, and investigative
privileges. The entry contains instructions fromthe U S.
Attorney. | uphold the privileges clained and since there is no
showi ng that Contestants
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wi Il need these docunents for their defense, | will deny the
notion to produce this document for in camera inspection

In Docunent 394, the Secretary clainms the investigative
privilege for entries on January 18, January 31, February 6,
March 5, March 6, March 7, March 8, March 11, March 26, March 27,
March 28, May 3, May 14, May 15, May 24, July 12, Novenber 13,
and Novenmber 14. In addition, she clains the informant privilege
for the February 6 and May 15 entries, the attorney-client
privilege for the March 5, March 6, and March 26 entries; the
wor k product doctrine for the Novenmber 13 and Novenber 14
entries; and the deliberative process privilege for the March 26
entry. Because all the entries are related to the crimna
i nvestigation and Contestants have not shown that they are
necessary to their defense, the notion will be denied. In
addition, | uphold the claimof attorney-client privilege for the
March 26 entry.

Document 407 contains Decenber notes for which the Secretary
clains the deliberative process and investigative privileges. The
entry contains a discussion of civil citations and possible
strategies. | will grant the notion to produce this entry for in
canera inspection. The February 8, February 20, March 6, and
March 12 entries are related to the crimnal investigation.

Cont estants have not shown that these entries are needed for
their defense. The prohibition of Rule 6(e) is clainmed for the
March 12 entry. The nmotion will be denied as to these entries.

Document 402 is a report prepared for the U S. Attorney's
Ofice entitled "Tanmpered Sanples Summary for Sout hern West
Virginia." | upheld the work product privilege. There is no
i ndi cation that the docunent is needed for Contestants' defense.
The notion will be denied.

Document 403 contains notes of a tel ephone conversation
between G Tinney and Robert Thaxton, concerning the AWC
i nvestigation and including opinions and deliberations of the

agency and advice fromthe Solicitor. | upheld the claimof the
del i berative process privilege. There is no indication that the
docunment is needed for Contestants' defense. The nmotion will be
deni ed.

Document 441 is a letter dated April 4, 1989, from Robert
Thaxton to the F.B.l. concerning the crimnal investigation. |
uphel d the investigative privilege claim There is no indication
that the docunment is needed for Contestants' defense. The notion
will be denied.

Document 459 contains revisions to the first draft of the
West Virginia University report (Docunment 2) with acconpanyi ng
letter fromDr. Myers. Douglas White (Solicitor's O fice) nmde
handwritten notations and interlineations. The Secretary clains
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the attorney-client, deliberative process, and work product
privileges. | uphold her claimof attorney-client privilege and
will deny the notion to produce the docunent for in canera

i nspection.

Document 471 contains notes of Jerry Spicer of March 14,
1991, which were excised because they reveal the timng and

progress of a crimnal investigation. | uphold the claimof
i nvestigative privilege. There is no indication that the docunent
is needed for Contestants' defense. The nmotion will be denied.

Documents 476 and 481 contain excised notes of Robert E
Nesbit and d enn Tinney. The Secretary clains the
attorney-client, deliberative process, investigative, and work
product privileges, but does not describe the docunments. | will
order both of them produced for in camera inspection.

Therefore, | T IS ORDERED t hat

1. The Secretary shall produce to Contestants and pl ace
in the Docunent Repository on or before Septenber 15,
1992, Docunents 367, 365, 3, 366, 401, and 424.

2. The Secretary shall submt to me for in canera
i nspection on or before Septenber 15, 1992, Docunents
17, 119, 142, 160, the December notes of Document 407,
476, and 481.

3. The notion for in camera inspection of Docunments 406
(folders 11 and 12), 111, 130, 131, 134, 137, 145, 152,
155, 156, 157, 200, 326, 327, 328, 339, 340, 384, 426,
394, 407 (except for the Decenber notes), 402, 403,
441, 459, and 471 is DENI ED

James A. Broderick
Adm ni strative Law Judge



