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MOUNTAI N COAL COVPANY,
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W t hdrawal Order No.
SECRETARY OF LABOR, 3582466; 6/27/91
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , Trail Mountain M ne
RESPONDENT
Mne |.D. 42-01212
DECI SI ON
Appear ances: Susan J. Eckert, Esq., Ofice of the Solicitor,

U.S. Departnent of Labor, Denver, Col orado,

for Petitioner/Respondent;

David M Arnolds, Esq., Scott W Anderson, Esq.,
Denver, Col orado, for Respondent/ Contestant.

Bef or e: Judge Lasher

These consol i dated contest/civil penalty proceedi ngs cane on
for hearing in Salt Lake City, Utah, on March 3 and 4, 1992.
Penal ty Docket WEST 92-64 involves only the Citation (No.
3582529) involved in Contest Docket WEST 91-489-R

The Section 104(d) (1) Wthdrawal Order (No. 3582466)
i nvol ved in Contest Docket WEST 91-490-R had not been the subject
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of a penalty proposal issued by MSHA's O fice of Penalty
Assessnments for a sufficient tinme before hearing to permt
creation of a penalty docket therefor (T. 4). It is the subject
of WEST 92-317 which docket was created after the hearing.

Stipul ation

The parties entered on the record of hearing (T.12-14) the
foll owi ng general stipulations having applicability to both the
citation and the withdrawal order (T. 289):

1. Mountain Coal Conpany (herein "MCC') is engaged in m ning
and selling of coal in the United States, and its m ning
operations affect interstate comerce

2. MCC is the owner and operator of Trail Mountain M ne,
MSHA |.D. No. 4201211

3. MCCis subject to the jurisdiction of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 801, et seq., referred
to as the "Act" in the rest of the stipulations.

4. The Adm nistrative Law Judge has jurisdiction in this
matter.

5. The subject citation and order were properly served by a
duly authorized representative of the Secretary (MSHA) upon an
agent of MCC on the date and place stated therein, and they may
be admtted into evidence for the purposes of establishing their
i ssuance and not for the truthful ness or relevancy of any
statements asserted therein

6. The exhibits to be offered by MCC and MSHA are stipul ated
to be authentic, but no stipulation is nade as to their rel evance
or the truth of the matters asserted therein

7. The proposed penalties will not affect MCC's ability to
continue in business.

8. MCC denopnstrated good faith in abating the violations.

9. MCCis a mne operator with 501, 306 tons of production in
1990. (FOOTNOTE 1)
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10. The certified copy of the MSHA assessed violations history
accurately reflects the history of the mine for two years prior
to the date of the Citation and Order. (FOOINCTE 2)

11. The penalty (proposed by MSHA) for Order No. 3582466 is
$700. 00. ( FOOTNOTE 3)

The Standard

Both the Citation and Order which are the subject of these
proceedi ngs were issued pursuant to the Federal M ne Safety and
Health Act of 1977, 30 U.S.C. 0O 801, et seq. (herein the "Act")
and both allege an infraction of 30 C.F.R 0O 75.400( FOOTNOTE 4)

whi ch provi des:

Coal dust, including float coal dust deposited on
rock-dusted surfaces, |oose coal, and other conmbustible
mat eri al s, shall be cleaned up and not be permitted to
accunul ate in active workings, or on electric equipnent
t herei n.

Section 75.400-1, containing pertinent definitions,
provi des:

0 75.400-1 Definitions.

(a) The term "coal dust" means particles of coal that
can pass a No. 20 sieve.

(b) The term "float coal dust" means the coal dust
consisting of particles of coal that can pass a No. 200
si eve.
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(c) The term "l oose coal" means coal fragments |arger
in size than coal dust.

| ssues and Contentions

MCC concedes the occurrence of both violations charged (T.
289-290) but as to the Citation contends that the accumul ati ons
were not as extensive as the Inspector described therein. MCC
chal l enges both the "Significant and Substantial" designations on
both the Citation and Order, and al so contends that neither
violation resulted froman "Unwarrantable Failure" to conply with
the infracted regulation. (T. 289-291).

Ceneral Findings - Citation No. 3582529

MSHA | nspector Donald E. G bson issued Section 104(d) (1)
Citation No. 3582529 on June 20, 1991, charging a violation of 30
C.F.R 0O 75.400 as foll ows:

Accunul ati ons of |oose coal, coal pieces, and
pul verized coal fine were permtted to accumnul ate on
the 3d left working section. The accumul ati ons were
along the travel-road entry fromthe feeder breaker to
the mner in the No. 4 entry and ranged from 3-10
i nches deep x 11-12 feet wide x 400 feet long. There
was accunul ations in the outby entries and cross-cuts
fromcross-cut 31 to 33. These accunul ati ons ranged
when nmeasured 3-10 inches deep x 11-12 feet wide x 700
feet long. The back entries were in the return air
cour se.

These accunul ations ranged fromdanp to dry in the
travelroad and in the return entries was dry and
powdery. The accunul ations in the travel-road were
bei ng run over by diesel and electric equiprment. The
accurrul ations in the return had been run over by nobile
equi pnent as cabl es had been installed through the
area. Also, isolation stoppings had been installed in
the return entry to isolate the 4th left section from
the 3d left section.

Numer ous di scussi ons and viol ati ons have been issued
for this condition. Managenent is aware of running over
ri b sl oughage, coal spillings, and
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clean-up of initial "first" cuttings. The section forenman
was present on the section and had nmade exam nation of the
section during this shift but failed to clean these
accumrul ati ons. Spot sanple taken in the return for rock
dust content. In this condition, poses the hazard of
adding to any force or a fire should an occurrence happen.

Acconpanyi ng | nspector G bson on his inspection of the mne
on June 20, 1991, were his inmediate supervisor, WIIliam Ledford,
ot her MSHA officials, and several managenent personnel of MCC
i ncl udi ng Mai ntenance Superintendent Steven D. Jewett who on the
day in question was acting mne manager (T. 26-28, 85, 112, 124,
260) and Ceorge Perla, M ne Manager. (T. 27).

The accumul ations in the Third Left working Section of the
mne were in two general areas, along the travel road (roadway)
fromthe feeder/breaker to the continuous mner, and in the outhy
entries and crosscuts fromcrosscuts 31 to 33. (T. 85-90, 122,
138- 140, 145, 154, 250; Ex. G 4). Inspector G bson, who had the
responsibility to issue citations for any violations detected,
and Ledford both observed accunul ati ons of | oose coal, coa
fines, etc., in these outby entries, active roadways and
travel -ways (T. 28, 36, 42, 60, 62, 87-93, 95, 113, 155; Ex.

G 4). (FOOTNOTE 5) Loose coal was being allowed to accunulate in the
haul age roads after being spilled or mned (T. 35, 151) and there
was rib sloughage (coal which has fallen off the ribs onto the
roadway) which was being run over by shuttle cars. (T. 30-31, 59,
67, 95, 189, 268). In the roadway area where accunul ati ons were
observed (Ex. G 4; T. 34, 64), the roadway was "being run over

and pul verized by shuttle cars” in the process of hauling coal

(Tr. 34-35, 36, 61-66, 68, 155).
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As to the extent and anount of the accunul ati ons observed on the
travel way, there were substantial accunul ations of coal, |oose
coal fines, and pulverized coal. The travel way is indicated in
orange on the mne map. (Ex. G4; T. 88, 90). At point A on the
map, near the feeder breaker, there were three to ten inches of
coal accunul ations. (T. 90-91). G bson neasured the overal
di rensions of the accunulations in the travel way and determ ned
that they were 3 to 10 inches deep, 11 to 12 feet wi de, and 700
feet long. (T. 91). The volume of these accumrul ati ons woul d be 38
tons (at 3-inches depth) and 127 tons (at 10-inch depth) of coal
filling up between 3 to 10 shuttle cars of coal. (T. 94-95).
G bson stated that this was a violation of section 75.400
because:

the accunmul ati ons were excessive[;] | mean a
person with normal nining background ought to
recogni ze, and as many di scussions as | have personally
had with the conpany and citations that |'ve witten
for accunul ations, this constitutes an excessive
anount. It's on an active roadway. We had el ectrica
equi pment[;] we had diesel, nobile equipment running
over these accumul ations. (T. 95).

The second general area of accunul ati ons was crosscuts 31-32
and the five outby entries. In crosscut 32, there were
accurrul ati ons throughout the crosscut and into the No. 5 entry
down to crosscut 31. According to Inspector G bson "[t]he
majority of the accurulations was in crosscut 31, but it was
| oose coal in 32, coal fines that had been left, sonme rib
sl oughage.” (T. 113) Ledford confirned that there were
accunmul ations in piles and scattered all over the entries. This
area was marked in yellow on the mne map [ Governnent Exhibit 4].
(T. 36). The volune of the accumulations in the "yell ow' area
based on G bson's nmeasurenments was 3 to 10 inches deep, 11 feet
wi de, and 400 feet long, totaling between 22 to 77 tons of coa
accurul ations. (T. 122, 123). These accunul ati ons were "dry,
powdery coal accunulations," i.e., fine, pulverized. There were
coal pieces, but for the nost part it was powdery, dry, black
coal dust. (T. 124).

Significant and Substantia

Bot h enforcenent docunents (Citation and Order) were
designated as "Significant and Substantial."
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A violation is properly designated "Significant and Substantial"
if, based on the particular facts surrounding that violation
there exists a reasonable |ikelihood that the hazard contri buted
to will result in an injury or illness of a reasonably serious
nature. Cenent Division, National Gypsum Co., 3 FMSHRC 822, 825
(April 1981). In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January
1984), the Conm ssion expl ai ned:

In order to establish that a violation of a mandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nust prove: (1)
t he underlying violation of a mandatory safety
standard; (2) a discrete safety hazard--that is, a
measure of danger to safety--contributed to by the
violation; (3) a reasonable |likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wll
be of a reasonably serious nature.

Accord, Austin Power v. Secretary of Labor, 861 F.2d 99, 103 (5th
Cir. 1988).

The third el ement of the Mathies formula requires "that the
Secretary establish a reasonable likelihood that the hazard
contributed to will result in an event in which there is an
injury, and that the likelihood of injury nust be evaluated in
terms of continued normal mining operations. U S. Steel M ning
Co., 6 FMSHRC 1573, 1574 (July 1984). See al so Monterey Coal Co.,
7 FMSHRC 996, 1001-1002 (July 1985). The operative tine frame for
determining if a reasonable |ikelihood of injury exists includes
both the time that a violative condition existed prior to the
citation and the tinme that it would have existed if normal mining
operations had continued. Halfway, Inc., 8 FMSHRC 8, 12 (January
1986); U. S. Steel Mning Co., 7 FMSHRC 1125, 1130 (August 1985).
The question of whether any particular violation is significant
and substantial nust be based on the particular facts surrounding
the violation, including the nature of the mine invol ved.
Texasgul f, Inc., 10 FMSHRC 498, 500-501 (April 1988);

Youghi ogheny and Chi o Coal Conpany, 9 FMSHRC 2007, 2011-2012
(Decenber 1987). The Conm ssion has enphasized that it is the
contribution of a violation to the cause and effect of a hazard
that must be significant and substantial. U S. Steel Mning Co.,
6 FMSHRC 1834, 1836 (August 1984).
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Wth respect to the violation described in the Citation, it is
found that it was reasonably likely that if normal mning had
continued in the areas cited that the hazard posed by the
accumul ations, i.e., fires or explosions, would have occurred
resulting in fatalities or serious injuries to mners since the
three el enments for the propagati on of such--oxygen, fue
(ignitable coal), and ignition sources--were all present. (T.
52-53, 54, 55, 59, 61-64, 95-97, 106-109, 115-119, 120, 126-129,
138-140, 159-163, 165, 178, 183, 189, 192, 231-232, 262, 286).

The ignition sources in the cited section were numerous,
i.e, electric shuttle cars, 950-volt cables which could fault,
roof bolters, a continuous miner, auxiliary fans, and
di esel - powered equi pnent. (T. 53-55, 56, 64-66, 67, 73, 96, 110,
169, 178).

The el ectrical equipnent operating on June 20 was in
perm ssible condition (T. 244-245) and no "permissibility"
violations were cited on that day. (T. 55, 57, 70, 265).
Nevert hel ess, in the perspective of there being continued mning
in the section, it was reasonably likely that an ignition or fire
could occur since failures in cables do occur even though not
pl anned, and all equipnent is "not maintained perm ssible at al
tinmes." Also, failures occur in electrical equipnent. (T. 57, 58,
64- 66, 102-103, 170-178, 189, 268-269).

Wil e MCC contended there was no actual cutting of coal from
the face being carried on on the day of inspection, it conceded
that the continuous mner and shuttle cars were being operated.
Since M. Ledford crisply and credibly testified he personally
observed active mning going on at the face, | choose to accept
his version of the facts on this issue. (See T. 59).

In addition to the proliferation of ignition sources in the
section, the likelihood of an ignition or fire was increased by
the fact that shuttle cars were running over and pulverizing coa
(rib slough) in the roadway. (T. 64, 95, 105). Since pul verizing
the accunul ation puts such into a powder form it is nmade nore
volatile and easier to ignite. (T. 64-66, 95-97, 103-105). There
were ignition sources in the area. (T. 104-106).

I nspector G bson's explanation why it was |likely that the
coal dust in the area where the roof bolter was operating would
ignite was highly detail ed and persuasive. (T. 96-98). He pointed
out that there were various ways a fault could occur
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(T. 97) and that the area behind the roof bolter was "very dry,
powdery, pulverized, etc." (T. 98)( FOOTNOTE 6)

Li kewi se, he credi bly expl ained how even the areas which
were danmp or wet could dry out (T. 98-101). He considered it
"very likely" that a trailing could become damaged (T. 102) and
poi nted out that there were already splices in the trailing cable
to the continuous mner. (T. 103). MCC, in many areas, was not
cl eaning up the accunmul ations. (T. 42, 50-51, 59, 71, 91, 120,
132-133, 141-142, 150, 151, 157, 232).

Had an ignition of coal dust or a fire caused by the
accunmul ations occurred, it was likely that injuries would occur
to m ners working on the section. (T. 53, 108). Such m ners,
approxi mately eight in nunber, would be exposed to burns, snoke
i nhal ation injuries, possible permanently disabling injuries, and
fatal injuries. (T. 108-109, 136-137, 178, 189-191).

MCC i ntroduced evi dence that on June 19 and the norning of
June 20 it did some cleanup, that the roadway, which had a coa
bottom (T. 227), was wet and rutted, and that there were no
accunmul ations in the roadway (T. 207-211, 212, 250). MCC s
W tness, then section foreman Brent M gliaccio, clainmed that the
material cited by Inspector G bson in the roadway was nmateria
that had been turned up fromthe road itself, rather than
mat eri al which had been spilled fromramcars. (T. 213). He
conceded that the condition of the outby entries was "dry" and
that there was a lot of "floor heave," i.e., floor that has
buckl ed. (T. 213-214). He said the rib sloughage in the crosscuts
was no worse than normal . (FOOTNOTE 7) Based on his testinmony, it is
found that MCC has no history of fires resulting from coa
accunul ations. (Tr. 224). There was no nethane in the section on
the day of inspection. (T. 224).
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John Perla, who was MCC s general mine foreman at pertinent
times (T. 249) testified that in his "opinion" the accumul ations
observed by Inspector G bson in the roadway was a m xture of fire
clay, shale, and coal which was pushed up fromthe floor of the
roadway by the tires of the ramcars traveling through, and was
not actually coal spilled fromthe ramcars. (T. 251). He also
stated his "opinion" that there were no first cuttings from
mning in the area 11 nonths previously because, in his words,
"We woul d clean the place." (T. 252). He felt that there were no
ignition sources in the area because the equipnent was in
perm ssi ble condition and that such equi pnent has fire
suppression devices and fire extinguishers. (T. 255; see also T.
266). He said that while there was a cable running to the
conti nuous mner, he had never seen a fire started by a cable and
that there was no nethane in the section above 1/10th of 1
percent. (T. 254-256). He did not know all the places which had
been cl eaned on the day of the inspection. (T. 256-257). In other
respects, he was unable to remenber or did not know, and sone of
his testinony on factual matters was qualified by the statenent
that he was giving his "opinion." Hi s testinony was not as
certain or convincing as that of the MSHA w t nesses.

VWhile MCC s witnesses all felt that sonme areas of the
section which were cited for accunul ati ons were wet or danp, or
muddy, one witness indicated that there were areas which were dry
and powdery (T. 262-263) and there was evidence from MCC s own
sanpl es of the roadway material that "many of the sanples" had
conmbusti bl e content above 50 percent. (T. 286).

I conclude that the testinony and description of violative
conditions of MSHA's witnesses, Inspector G bson and M. Ledford,
are entitled to acceptance in this mtter.

In terns of the Comm ssion's formulae for determning
whet her violations are significant and substantial, the violation
of the mandatory standard here has been conceded and al so
otherwi se clearly established by the evidence of record. This
violation contributed to the hazard of fire and/or explosion
descri bed herei nabove. The primary question raised is whether
there was a reasonable likelihood that the hazard contri buted
woul d cone to fruition and cause an injury, there being no
question that if the hazard envisioned did occur that serious
injuries and even fatalities would occur. This evaluation of
"reasonabl e |ikelihood" is to be made in the perspective of the
conti nuance of "normal mining operations."” There was strong
evi dence that active mining including the cutting of coal from
the face (T. 59) was actually ongoing at the tinme of inspection
See U S. Steel Mning Co., Inc., supra.
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There are presently at |least two analytical processes for
determining the "reasonable |ikelihood" question. The first is a
general , broad system of setting forth the conditions or
practices which mght lead to the occurrence of the contenpl ated
hazard and then a reaching of the conclusion whether or not the
hazard is "reasonably likely" to conme about. The second approach
is one which first appeared in Secretary v. Texasgulf, Inc., 9
FMSHRC 748 (April 1987) where the concept of "substantia
possibility" (9 FMSHRC at page 764) was first raised. This test
was urged as a refinenent of "reasonable |ikelihood" for the
reasons stated in the decision, including avoi dance of confusion
with the "imm nent danger" concept, and al so because it appeared
as a practical matter to be the test actually being used by both
tribunals, judges, and |aynen involved at the various |evels of
m ni ng safety enforcenent and adm ni strative and judicial review
Its strength is in its being | ess nmysterious since it can be
conpared to other understandabl e concepts such as "renpte
possibility," "strong possibility," "probability," etc.

Si nce understandi ng what a |l aw nmeans also is consistent with
increased faith in American justice and fairplay, | adopt the
"substantial possibility" test, although the end result in the
instant matter woul d be the same whi chever nethod of analysis
were used. Judge WIIliam Fauver, in his Decision in Secretary v.
Coal Mac Incorporated, 9 FMSHRC 1600 (Septenber 25, 1991)
succinctly states the test as foll ows:

Anal ysis of the statutory |anguage and the Comm ssion's
decisions indicates that the test of an S&S viol ation
is a practical and realistic question whether, assum ng
conti nued mni ng operations, the violation presents a
substantial possibility of resulting in injury or

di sease, not a requirenent that the Secretary of Labor
prove that it is nore probable than not that injury or
disease will result. See ny decision in Consolidation
Coal Conpany, 4 FMSHRC 748-752 (1991). The statute,

whi ch does not use the phrase "reasonably likely to
occur"™ or "reasonable |ikelihood" in defining an S&S
viol ation, states that an S&S violation exists if "the
violation is of such nature that an S&S viol ation
exists if "the violation is of such nature as could
significantly and substantially contribute to the cause
and effect of a coal or other nine safety and health
hazard" (O 104(d) (1) of the Act; enphasis added). Al so,
the statute defines an "imr nent danger" as any
condition or practice . . . which could reasonably be
expected to cause death or serious physical harm before
[it] can be abated,"” and expressly places S&S

vi ol ati ons bel ow i mm nent
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dangers. It follows that the Conmi ssion's use of the phrase
"reasonably likely to occur” or reasonable |ikelihood" does not
preclude an S&S finding where a substantial possibility of injury
or disease is shown by the evidence, even though the proof may
not show that injury or di sease was nore probable than not.

A renpte possibility of the violation's resulting in injury
(or disease) is not sufficient. On the other hand, to neet the
"S&S" requirements, MSHA would not seemto be required to show a
"strong" possibility, a probability, or a certainty of a
resultant injury. If, for example, one of the various ignition
sources present here had been in inpernissible condition, the
I nspector mght well have been justified in finding an i mi nent
danger exi sted.

In relating the "substantial possibility" test to the
conditions present in the nmne which constituted the violation
and aggravated the potential of harmto miners, it is clear that
t he accurul ations were extensive in terns of depth, distance, and
areas invol ved, (FOOTNOTE 8) oxygen was present, the volatile
conditions were on an active roadway as well as other places, the
accunmul ations (even |limted to the areas conceded by MCC s
W t nesses) were conbustible and ignitable and there was not just
one--but numerous--potential ignition sources in the areas
i nvol ved. The contribution of the violation cited to the cause
and effect of the contenplated fire or expl osion hazard was
clearly significant and substantial. Had normal m ning continued
there existed a substantial possibility and reasonable |ikelihood
that the hazard contributed to would result in an injury or
injuries of a reasonably serious nature or fatalities. The
"Significant and Substantial" designation on the Citation is
AFF| RVED.

Unwar r ant abl e Fail ure
"Unwarrant abl e Fail ure" neans "aggravated conduct,
constituting nmore than ordinary negligence, by a nmine operator in
relation to a violation of the Act." Enery M ning Corporation, 9
FMSHRC
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1997, 2004 (Decenber 1987), Youghi ogheny and Chi o Coal Conpany,
supra. An operator's failure to correct a hazard about which it
has know edge, where its conduct constitutes nore than ordinary
negl i gence, can anount to unwarrantable failure. Secretary v.
Qui nl and Coals, Inc., 10 FMSHRC 705 (June 1988). Wil e negligence
is conduct that is "thoughtless,"” "inadvertent," or
"inattentive," conduct constituting an unwarrantable failure is
"not justifiable" or is "inexcusable."

MSHA Supervi sor Ledford said that MCC s conduct amunted to
nmore than ordinary negligence and was aggravated conduct,
stating:

A. What | seen was | arge amounts of accurul ation with
no effort to clean it up

Q How do you know there was no effort being nade?

A | seen that. | was | ooking.

Q So there was none being nmade at the tine?

A. There was none being made at the time, and they
continued to mne coal at the face.

Q Do you know that they were mining coal at the face?

A Yes, sir. | watched them ni ne coal

Q They weren't cleaning up at the face?

A No, sir. (T. 59).

As noted in prior findings, MCC had failed to clean up the
accurrul ati ons. This was a repeated failure. Thus, |nspector
G bson testified:

A. Numer ous occasions |'ve spoken to the president of
the conpany, Richard Pick. At one time the m ne manager
was Dan Manners. On one particular occasion, | had the

safety director, Dan Lucy, brought to the section
to let himsee firsthand what | was tal ki ng about as

far as accunmul ation. |'ve spoken to section foreman
Doug Cox, who at one tinme worked at the nmine. Section
foreman, M. Peacock . . . | talked to John Perla. 1've

talked to Gary Curtis who was the mai ntenance forenman

Q VWat did you talk to them about in relation
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A Cl eanup, running over of rib slough. W' ve discussed that
numer ous, numerous tinmes. And | had just recently conducted an
el ectrical inspection at the mne and issued violations for this
same condition, running over rib sloughage. (T. 132-133).

M. Ledford testified that he "observed fromthe breaker
itself all the way up to the face areas," and saw no evi dence of
any cl eani ng being done. (T. 71)(FOOTNOTE 9)

There is no credible basis to conclude that any of the
accunul ati ons--which were observed and cited by Inspector
G bson--were being cleaned up by MCC. (T. 42, 54, 59, 61, 95,
149- 151).

Nei t her G bson nor Ledford saw any cl eanup during the hour
to hour and a half that they were present. (T. 42, 54, 59, 61-62,
71, 95, 132-133, 149, 151, 179-180).

The ampunt of the accunulations in the general areas cited
denonstrates that they existed a considerable period of time, and
constituted an obvious violation of which MCC s managenent shoul d
have been aware. (See T. 95). Inspector G bson on the day of
i nspection did not see a scoop (used for cleanup) or shovels on
the section. (T. 150-151, 180).

MCC shoul d have known, indeed rmust have known, of the
exi stence of the accumulations and failed to clean themup. In
vi ew of the obvious nature of this problem the repeated warnings
and effort of MSHA to bring about conpliance in the past, and the
tendency of MCC s responsi bl e nmanagenment to persist in allow ng
such conditions to exist, | find such conduct inexcusabl e,
aggravated, and sufficient to justify the Inspector's conclusion
that it constituted an unwarrantable failure to conply with the
pertinent standard.

Wt hdrawal Order No. 3582466

MSHA | nspector John R Turner issued Section 104(d)(1)
W t hdrawal Order No. 3582466 (originally issued on June 27, 1991
as a 104(a) Citation) alleging an infraction of 30 C.F.R 75. 400,
to wit:
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Accumul ati on of float coal dust and | oose coal and coa
fine were found to exist on and around all of the
el ectical conpartnents of the continuous mning machine
in the 1st South working Section. There was coal arched
in back of the tram nptors and around ot her electrica
conpartnents up to eight inches deep

On June 28, 1991, Inspector Turner issued the nodification
changing the Citation to a Wthdrawal Order basing it on
underlying 104(d)(1) Citation No. 3582529, and showi ng that the
Order affected the Conti nuous M ning Machine in the 1st South
Wor ki ng Section. This nodification fromCitation to Order was
issued at 10 a.m and was termnated at 3 p.m on the sanme day,
June 28, 1991. (T. 293).

As above noted, MCC concedes the occurrence of the
violation, but contests the "Significant and Substantial"
designation on the basis that the condition was neither
"reasonably nor highly likely to cause injury," and al so contends
that the violation was not the result of an "unwarrantabl e
failure" because the violative condition did not result froma
hi gh degree of negligence.

On June 20, 1991 (seven days prior to the issuance of this
Wt hdrawal Order and on the inspection previously discussed in
connection with the Citation), M. Ledford examined the mne's
new conti nuous haul age system The subject continuous m ner was
not in operation at the tine, but Ledford observed that it was
"quite dirty" (T. 297, 315) explaining that:

. there was accunul ati ons on the machi ne. Sone of
the plates that have small hol es, you can see excessive
accurul ati ons of float coal dust, coal fines, sone
grease and oil that need to be cleaned fromthe

machi ne. (T. 297-298).

M. Ledford advised M. Jacobs, MCC s mmi ntenance foreman
that "the machi ne should be cleaned up prior to putting it back
into operation, any production.” (T. 298). He al so advised acting
m ne manager Steve Jewett l|later the same day that the machinery
shoul d be cleaned. (T. 310). After the Wthdrawal Order was
i ssued by | nspector Turner seven days later, M. Ledford felt
that MCC had not conplied with his instructions to clean the
continuous mner. (T. 300-301, 335-336). M. Ledford indicated
that some of the accumul ations he observed on the m ner on June
20 were both "on the exterior"” and "under some conpartnents" (T.
302-304, 307),
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contrary to MCC's allegations. (See MCC s Post-hearing Brief, p
31). M. Ledford did not believe that the extent of accunul ations
found on June 27 could have reoccurred during the seven-day
interimfromthe time he observed such had the m ner been cl eaned
as he had instructed. (T. 304-306, 307, 308, 310, 311). He had
advi sed M. Jacobs that coal fines were "under the covers" (T.
308). When the accumul ations get "into the cracks and crevices
and around the electrical conpartments and notors and areas that
just gather up |oose coal and float coal dust and coal fines" it
can cause the nmotors to overheat and if there is a failure in the
el ectrical components, a "very serious fire hazard" is created.
(T. 311, 312, 313, 315-316, 345).

I nspector Turner issued the Wthdrawal Order (then a
Citation) while on a regular inspection on June 27, 1991. He was
acconpani ed on this inspection by LaVon L. Turpin, a safety
adviser for MCC. (T. 320). He issued a Citation for a
perm ssibility violation on the subject continuous m ner during
this same inspection. (T. 323-324; Ex. G1). He also issued a
Citation (No. 3582464) for a violation involving the same
continuous mner for not having proper fire-fighting equipnent,
to wit:

The fire-fighting equi prent was not being maintained in
a usabl e and operable condition on the continuous

m ni ng machine on the first south working section. The
fire suppression water outlet above the left flange
notor for the machine was inoperable. (Ex. G2; T.
325-326) .

I nspect or Turner described the situation as follows:

The top of the machine was pretty nmuch clean. As
| get into the other conponents of the machine, the
machi ne was very, very filthy. | could not get to the
back side of the tramnotors, the control motors and
other areas with my feeler gauge and tools that | work
in my trade, because it was too dirty. So | inforned
M. Turpin that he had an S&S Citation, definitely that
the machine was filthy, and he agreed, and we would
have to agree on a tine to abate. (T. 327).

I nspector Turner specifically described nunerous el ectrica
conpartnents on the mner, including in the operator's cab, on
the main control box on the framework of the nminer, the auxiliary
lighting systenms and |ight boxes, the tram nmotors on the sides of
the miner and the punp nmotors. He said that numerous electrica



~1588

conponents had coal packed around them (T. 327-328). The extent
of such accumul ations was up to "eight to ten inches of |oose
coal, float coal dust, coal fines and coal particles"” which were
packed around and on top of the conpartnents. (T. 328, 330).

He di scussed the matter with M. Turpin who said it would
take a significant anpunt of tine to renove the accunul ati ons
because it would be necessary to pull off the covers and to "get
sonmebody in here to clean it off." (T. 328-329). The
accunul ati ons were dry and were visible without removing the
covers. (T. 329, 342-344).

Whi |l e the continuous m ner was not being operated at the
time it was observed by Inspector Turner, it had been in
operation earlier on the day of inspection. (T. 322).

Numer ous sources of ignition were present (T. 331, 332, 333,
345, 346-347) including overheated motors, "blown up cable,"
"bits off of the machine,” and from "rock spars or cutting of the
coal" (T. 345) and sparks off a cutting head. (T. 346). The
exi stence of so nmuch potential ignition increased the |ikelihood
that a fire would be started or that an ignition would occur. (T.
346- 347) .

After being cited for the violation, it took MCC over four
hours to clean the continuous mner. (T. 329, 339).

The hazards posed by this violation, taking into
consi deration the background factors in which they occurred
(including the fire suppression system inadequacy and the
inperm ssibility violations) were fire and a coal dust ignition
(T. 331-334). Inspector Turner's analysis and rationale
concerning the existence of these hazards, the reasonable
i kelihood that such would occur in the context of continued
m ning, and the serious injuries which would |ikely ensue had the
hazards cone to fruition were well-stated, credible, and
convincing. (T. 331, 332, 332-334).

After pointing out that MCC s practice was not to renove the
accumul ations (T. 331) he said:

Left in this state, the hazard invol ved there would be
the heating scenario fromthe nmotors which are pulling
950 volts fromthis particular machine, which is the
hi ghest voltage that we have on any pi ece of equi pnent
therein, and the anperage there and the current flow
that can get out of those electrical notors, for
exanpl e, the auxiliary lighting box, and if we
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were to ignite the float coal dust and the anpunts that
we had there, and with the little effect that the fire
suppressi on woul d have had over that particular tram
notor, that thing would have went rapidly.

Q Why woul dn't the fire suppression system have any
effect on the notor?

A The fire suppression couldn't have no effect over
that one tram notor because it was inoperable. There
was no water com ng out of it when we activated it.

Q Was there any connection between the gap that you
found for the perm ssibility violation and the
accunul ati ons?

A Just the fact that they were within four inches of
one another. The perm ssibility violation that | found
on the one auxiliary box was on top of the machine.
This is the only permissibility that I conpleted on
this machi ne because | could not get to the other
conpartnments, they were too filthy. (Tr. 331).

I nspector Turner considered it highly likely that serious
injuries (T. 334) would occur fromthe fire hazard:

The contributing factor woul d have been the anpunt of
accunul ati ons that we had on the tram notors and things
that existed at the tinme of my observation. The

perm ssibility gap that we could expose an arc to the
out si de atnosphere and these accumrul ati ons, and the
fact that the fire suppression system would not help
you, in fact, if those things were to happen, and
normal cutting procedures in there. W have rock bars
in that mne, and all tied together, it would have nade
it very highly likely that it would occur. (T. 332).

It is noted that Inspector Turner on June 28, 1991, nodified
the Order to change the |ikelihood from "Reasonably Likely" to
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"Highly Likely." At hearing he appeared to back off this

nmodi fication (T. 351) and there is not sufficient explanation
therefor to justify the "Highly Likely" determ nation. There is
nore than adequate support for a determ nation of "Reasonably
Li kely," however, and the Wthdrawal Order will be subsequently
nodi fied to reflect this.

I conclude that it was reasonably likely that injuries such
as severe burns, snoke inhalation, and possibly fatalities would
have occurred had the contenpl ated hazard happened. (T. 334,
338).

There was al so a reasonable |likelihood of a coal dust
ignition had mning continued. (T. 331, 334, 336-337, 345-347).
As the | nspector explained:

The coal dust ignition could occur fromthe nornal

m ning cycle of the machi ne. The machi ne generates coa
dust which it extracts fromthe coal fromthe faces. W
have the water sprays, but if the other dust that is
suppressed around the machi ne and the anount of fl oat
coal dust and stuff that was on the machine, if an arc
were to conme out of that control panel and ignite the
coal dust, then it would ignite the whol e area wherever
the coal dust was to exist. (T. 334).

The violation occurred as a result of MCC s high degree of
negl i gence and unwarrantable failure to comply with the infracted
safety standard. (T. 336, 337, 339, 340). MCC s history of
previous violations indicates a persistent pattern of violations
of this standard. |nspector Turner pointed out that on June 20,
M. Ledford had told MCC "that the machi ne needed cl eani ng" and
that it was "obvious that all they did was sprayed off the top of
the machine; they did not spray off the motors or get any
i ntegral conponents of the machi ne and make any effort to cl ean
it." (T. 336). He also persuasively indicated that:

From ny mning experience, | know that the anount of
accumul ati ons that were on that nmachi ne, cannot
accunmul ate in a day or two or three days. That anount
of accunul ati ons has
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to occur over several shifts, days, possibly a week or
better. (T. 336).(FOOTNOTE 10)

I nspector Turner's basis for determ ning "unwarrantable
failure" was because of the negligence involved, and "because of
what the coal conmpany has been nmade aware of in the past and six
days prior by ny supervisor, and on many occasi ons on
pre-inspection and post-inspection on accunul ations, and our
concern for the accummul ati ons on the working section and the
equi pment is the nunmber one priority . . . ." (T. 339).

Respondent' s Evi dence

Steven D. Jewett, MCC s mai nt enance superi nt endent,
i ndi cated that he acconpanied M. Ledford on June 20 and that
there aren't "openings" on the m ner that one could see through
to determne if there were accunul ati ons under the covers. (T.
359). He said he was "not aware" that M. Ledford nmoved any of
the hoses or peered down to | ook closely so as to be able to see
hol es and deternine if there were accunul ations. (T. 358-359). He
deni ed that Ledford nentioned accunul ati ons, other than some "oi
spillage"” (T. 358, 361). He indicated that the nmachine would be
cl eaned on the outside after each entry was cut, but that it
woul d be cl eaned under the covers on a weekly basis. (T. 361
362, 372). M. Jewett's testinmny was for the nost part brief and
general and it in no way approached the detail and specificity of
MSHA' s wi t nesses. He was not present on June 27 when | nspector
Turner issued the withdrawal order. (T. 368). He did not know
about the permissibility citation and the "fire suppression”
citation "until this started® (T. 371), nor did he know when the
last tinme the covers on the mner were renoved for cleaning or if
such were cleaned during the period fromJune 20 to June 27. (T.
372). (FOOTNOTE 11)
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MCC s second witness, safety adviser LaVon Turpin, testified that

t he accurul ations viol ati on was di scovered when he and I nspector
Turner pulled one of the covers on the machine to see if a hose
to the fire suppression system was broken. (T. 374). He felt it
woul d be "very difficult” for a person to | ook through the

"hol es" and see the accunul ations four to eight inches deep under
the covers. (T. 381). He said the accunul ati ons were "sonewhat a
danp conpact condition" (T. 375) under the first cover pulled (T.
383) but did not know the condition of the accunul ati ons under
the covers subsequently pulled. (T. 383).

As with M. Jewett, M. Turpin's testinmony was brief and not
of a sufficiently probative nature to rebut the nore positive,
reliable testinmony of MSHA' s witnesses, whose accounts and
opinions | credit in determining the i ssues of reasonable
likelihood ("Significant and Substantial") and "Unwarrantabl e
Failure."

In conclusion, the extent of the accunul ations and the
amount of tine it took to achi eve abatement (cleanup) are strong
evi dence in support of the expert opinions of MSHA's witnesses
that they existed a considerable |length of tinme and had not been
cl eaned up during the interimbetween June 20, 1991, and June 27,
1991. The lack of know edge and generality of MCC s w tnesses on
this point certainly in no way weakened the prinma facie
presentation of MSHA that MCC's failure to clean up constituted
i nexcusabl e, aggravated conduct, particularly in view of its |ess
t han commendabl e history of violations of this standard, and the
frequent (and proximate) warning it had received concerning such
and the fact that these accunul ati ons were present in dangerous
ampunts for a long period of time with obvious ignition sources
ext ant.

It is therefore concluded that MSHA has established that the
violation resulted from MCC s unwarrantable failure to conply
with the standard and from a high degree of negligence on the
part of MCC.

The viol ati on was both proven and conceded and, in addition
MSHA established that it contributed a nmeasure of danger of
safety by the hazards it posed and contributed to. It has
previ ously been deternm ned at sone length that there was a
reasonabl e |ikelihood and a substantial possibility that the
envi si oned hazards woul d occur in the event of continued nining
and that such woul d, upon occurrence, result in serious injuries
or fatalities. The contribution of the violation to the hazards
of fire and or ignition was significant and substantial. The
Conmi ssion's four prerequisites to the existence of a
"Significant and Substantial"™ violation are found to have been
established by MSHA and these special findings are here AFFI RVED
Mat hi es Coal Conpany, supra.
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Penal ty Assessment

Based on the parties' stipulations and information of record
it is found that MCC is a nediumsized coal mne operator (T. 20)
whi ch proceeded in good faith to pronptly achieve conpliance with
the standard in question after notification of the two
vi ol ations. The penalties assessed will not affect MCC's ability
to continue in business. During the pertinent two-year periods
precedi ng the issuance of the Citation and Order, MCC had a
hi story of 110 and 92 viol ations, respectively. (T. 17-19). MCC
had comm tted numerous violations of the pertinent safety
standard involved in this matter during the two-year period in
question. Its history of violations is not comrendabl e. The
violations involved in both the Citation and the Order resulted
froma high degree of negligence on MCC' s part, were inexcusable
and since aggravated conduct was involved were also found to have
resulted from MCC' s unwarrantable failure to conply with the
standard. Further, both violations were very serious in nature,
both in terns of the gravity of the hazards they created and
contributed to and the Iikelihood of such hazards occurring and
causing serious injuries or fatalities.

In Black Di anond Coal Conpany, 7 FMSHRC 1117, 1120 (August
1985), the Conmi ssion stated as fol |l ows:

We have previously noted Congress's recognition that
ignitions and expl osions are nmgj or causes of death and
infjury to mners: "Congress included in the Act

mandat ory standards ainmed at elimnating ignition and
fuel sources for explosions and fires. [Section 75.400]
is one of those standards.’ O d Ben Coal Co., 1 FMSHRC
1954, 1957 (December 1979). We have further stated [i]

t is clear that those nasses of conbustible materials
whi ch coul d cause or propagate a fire or explosion are
what Congress intended to proscribe.”" Od Ben Coal Co.
2 FMSHRC 2806, 2808 (October 1980). The goal of
reduci ng the hazard of fire or explosions in a m ne by
elimnating fuel sources is effected by prohibiting the
accunul ation of materials that could be the originating
sources of explosions or fires and by al so prohibiting
t he accumul ation of those materials that could feed
expl osions or fires originating el sewhere in a m ne
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Substantial penalties are warranted. Accordingly, a penalty of
$3,000.00 is assessed for Citation No. 3582529 and penalty of
$1,500.00 is assessed for Wthdrawal Order No. 3582466.

ORDER

1. Wthdrawal Order No. 3582466 is MODIFIED to change
par agraph 10 A thereof from "Highly Likely" (as shown in
I nspector Turner's nodification thereof dated June 28, 1991) to
"Reasonably Likely" and this Wthdrawal Order including the
speci al findings theron is otherw se AFFI RVED.

2. Citation No. 3582529 (Docket No. WEST 91-489-R and WEST
92-64) including the special findings thereon is AFFI RVED.

3. Contestant/Respondent MCC, within 40 days fromthe date
of this decision SHALL PAY to the Secretary of Labor the tota
sum of $4,500.00 as and for the civil penalties assessed herein.

M chael A. Lasher, Jr.
Adm ni strative Law Judge

FOOTNOTES START HERE-

1. MCCis found to be a nediumsized coal mne operator. (T.
20) .

2. Based on this information, it is concluded that MCC had a
history of 18 prior violations in the pertinent two-year period
prior to issuance of the Citation and 92 prior violations in the
two-year period preceding i ssuance of the Wthdrawal Order. (T.
17-20).

3. MSHA's proposed penalty for the Citation was $2, 000. 00.
(T. 4-5).

4. Section 75.400 entitled "Accumul ati on of conbustible
mat eri al s" is contained in Subpart E entitled "Conbustible
Materials and Rock Dusting."

5. Ledford did not personally observe all the areas cited by
G bson. (T. 37). In the area where he personally observed
accurul ati ons being run over by shuttle cars, he testified that
it was "dry". (T. 36, 37). He indicated the travel road was
"danmp" in other areas. (T. 49).

Ledford felt G bson's "eval uati on" was correct in view
of the anpbunt of accunul ations, the areas that were invol ved, the
fact that m ning was continuing and that "there was no evi dence
of any work being done to clean up the section." (T. 42).

6. See al so, Testinobny of MCC s acting m ne nmanager, Steven
D. Jewett, at T.262-263.

7. On direct exam nation, it appears that this witness's



testimony resulted froml eadi ng questions in some inportant

areas. (T. 209, 210, 211, 213). This witness's testinony was not
particul arly persuasive in the areas contradictory to
Petitioner's MSHA's witnesses (see T. 231-231, 241, 242, 247) and
it is not credited as to the presence, nature, and extent of the
accunul ati ons observed and reliably described by Petitioner's

Wi t nesses.

8. These accunul ations are found to be dangerous. The
greater the concentration, the nore likely it is to be put into
suspensi on or propagate an expl osion. See, Pittsburg and M dway
Coal M ning Co., 6 FMSHRC 1347, 1349 (1984); Mettiki Coa
Cor poration, 11 FMSHRC 331, 343 (1989).

9. See also Transcript at pages 42, 54, 142-143, 149, 151
179).

10. See also T. 337, where the Inspector testified the
negl i gence was high because. . . "M. Ledford' s notifying six
days before. They had a weekend there. So you're talking a
m ni mum of three days or four days where there nust not have
(been) no effort to clean the machine. They cl eaned the top of
the machine.”

11. As to whose responsibility this was, there was sone
anbiguity in his testinony. (T. 369-370).



