CCASE:

SOL (MSHA) V. CALCO
DDATE:

19930316

TTEXT:



~480

FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON
1244 Speer Boul evard #280
DENVER, COLORADO 80204- 3582
(303) 844-5266/ FAX (303) 844-5268
March 16, 1993
SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)
Petitioner

CI VI L PENALTY PROCEEDI NG

Docket No.
A. C. No.

VEST 92-139-M
05-02798- 05518

V.
Sal i da Pl ant
CALCO | NCORPORATED
Respondent

DECI SI ON
Appear ances:

Tanbra Leonard, Esq., Ofice of the Solicitor

U. S. Departnent of Labor, Denver, Col orado,
for Petitioner;

Robert K. Murray, Esq., Gol den, Col orado,
for Respondent.
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The Secretary of Labor, on behalf of the Mne Safety and
Heal t h Admi ni stration (MSHA) charges Respondent Cal co I|ncor-
porated ("Calco") with violating five safety regul ations

promul gated under the Federal M ne Safety and Health Act, 30
U S . C 0801 et. seq. (the "Act").
Heari ngs were held in Denver, Colorado, on Decenber 14,

1992, and January 8, 1993.
The parties waived post-tria

expedi ted deci si on.

briefs and requested an

STI PULATI ON

At the commencenent of
written stipulation stating

1. Cal co is engagi ng
and |imestone in the United
affect interstate comerce

the hearing the parties filed a
as follows:

in mning and selling of quicklinme
States, and its m ning operations
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2. Calco is the owner and operator of Salida Plant M ne,
MSHA |1.D. No. 05-02798.

3. Calco is subject to the jurisdiction of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. O 801 et. seqg. (the
" Act").

4, The Adm nistrative Law Judge has jurisdiction in this
mat ter.
5. The subject citation was properly served by a duly

aut hori zed representative of the Secretary upon an agent of
respondent on the date and place stated therein, and may be
admtted into evidence for the purpose of establishing its

i ssuance, and not for the truthful ness or relevancy of any

statenments asserted therein.

6. The exhibits to be offered by respondent and the
Secretary are stipulated to be authentic but no stipulation is
made as to their relevance or the truth of the mtters asserted
t her ei n.

7. The operator denonstrated good faith in abating the
vi ol ati on.

8. Calco is a Metal/Non-netal mne operator with 38, 401
tons of production in 1991.

The five citations involved here allege violations of 30
C.F.R 0O 56.14107(a) which provides:

(a) Moving machine parts shall be guarded to
protect persons from contacting gears,
sprockets, chains, drive, head, tail, and
take-up pulleys, fly-wheels, couplings,
shafts, fan bl ades, and sinilar noving parts
that can cause injury.

BACKGROUND

ARTHUR LEE ELLI S has been a netal/non-netal mne inspector
for five years. Prior to MSHA his experience was in underground
m ni ng.

On August 6, 1991, M. Ellis inspected Calco's Salida plant.
The pl ant manager, Law ence Martinez, acconpani ed himon the
i nspection.
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Citation No. 3905779

The above-nunbered citation reads as foll ows:

A tail pulley and chain and sprock sprocket
guard were not provided on the screen pl ant
conveyor, exposing enployees to the possibi-
lity of being caught in the pinch points.
The tail pulley and chain drive was |ocated
under the feed hopper and approxi mately 6"
above ground I evel.

EVI DENCE

M. Ellis issued this citation when he found there was no
guard on the tail pulley or chain drive under the feed hopper
Exhibits R-1 and R-2 are photographs of the screen plant conveyor
and Exhibit P-2 is a schematic drawn by the inspector. Exhibit
P-2 depicts the chain sprocket, tail and head pulleys and iden-
tifies pinch points as No. 1, No. 2, and No. 3. The area out-
lined in red on Exhibit P-2 shows the outside paraneters of the
side of the screen plant conveyor

The chain sprocket has grease fittings at the tail pulley
and drive and the pulley itself is 12 inches above the ground.
The pinch points are located at the bottomand at the chain drive
sprocket. The belt, which noves material uphill, is 30 inches
wi de. The pulley noves at 60 to 70 RPM and the sprocket noves
at approxi mately 100 RPM

In the inspector's opinion, it was reasonably likely that an
accident could occur. However, he agreed that the distance be-
tween the side wall of the conveyor and the pinch points was a
narrow 18 i nches. The inspector indicated that an enpl oyee woul d
mai ntai n the plant conveyor twice a shift by servicing the equip-
ment and renoving the spillings.

A likely injury could be permanently disabling, including
the loss of a linb.

MSHA records indicate that 75 to 80 percent of fatalities
caused by moving machi ne parts involve conveyor belts. (Ex. P-3,
P-9).

The citation was term nated by the installation of a spring
guard placed around the pinch points and by further agreenent
that the conmpany woul d not use any shovels to renove accumul a-
tions under the equipnment. The grease zerts thenselves were
moved outward 18 inches to 2 feet fromtheir present |ocation
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To accomplish this, holes were nmade in the outside panel of the
pl ant conveyor. It is 10 feet fromthe outside edge of the con-
veyor to the pinch points. It is 18 inches fromthe tail pulley
to the chain sprocket.

In the inspector's opinion, mners would be in close proxim
ity to shovel and renove spillage. Accidents have occurred in-
vol ving the use of tools and workers have been sucked into pinch
points and killed or disabled. The equiprment the inspector had
in mnd was shovels, hoes, and hamers. However, he had never
seen such an injury occur

LAVWRENCE MARTI NEZ testified for Calco. He is the plant
manager and is famliar with the citations. M. Martinez con-
firmed that the conveyor belt itself was 18 inches fromthe side
of the conveyor when the conveyor is installed. (The conveyor is
not installed in photographs R-1 and R-2.)

No mai ntenance is performed on the equi pment when it is
operating as the unit has a | ockout to shut down operations and
this is the procedure used by Calco. It was M. Martinez's
opinion that it was not possible for any mner to be caught in
the pinch points. They would not craw back in the narrow space
to clean up any accunul ations. M. Martinez agreed the grease
zerts are maintained once a shift when the equi pment is shut down
and |l ocked out. He also indicated that enpl oyees have never
entered w thout a | ockout.

M CHAEL OVERSOLE is the Cal co mai ntenance supervisor. He
testified that no one could be caught in the pinch points. There
is a very narrow space between the pinch points and the side
wall. Anyone would have a difficult time in getting back there.

When accumrul ati ons devel op, the conveyor is |lifted with a
| oader and since it is on wheels it is pushed out of the way of
any accumrul ati ons.

M. Oversole further identified a hole near the structure
measuring 2 feet by 2 feet (marked on Exhibit P-2). It is possi-
ble to go through this hole to grease the zerts. This would not
be done unl ess the equi pmrent was | ocked out. However, it is pos-
sible to grease the zerts without turning off the equipment. |If
a mner was greasing or adjusting the belt, he could be seen from
the outside of the conveyor.

VIRG L FULLER, a Calco enployee, is in charge of lubrication
and greasing the equipment and he has greased it on nunerous oc-
casions. In fact, no one else greases it.

M. Fuller described in detail the disconnect and the | ock-
out procedures. During |ockout when M. Fuller greases the tai
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pulley, it is necessary for himto bend over, turn sideways and
squeeze back into the area of the bushing. The opening is about
15 inches.

M. Fuller does not enter through the holes in the rear of
the equi pnent. He enters fromthe open conveyor side and then
noves into the narrow space. (Tr. 206).

DI SCUSSI ON AND FURTHER FI NDI NGS

The disposition of this citation turns on the construction
to be given to the cited regul ation, Section 56.14107(a). Should
the regulation require conpliance in all places irrespective of
whet her a m ner m ght contact the noving machi ne parts. On the
ot her hand, should the scope of the regulation be limted to sit-
uati ons where there is a reasonable |ikelihood that a m ner could
contact the nmoving machi ne parts.

The regul ation stripped of its surplusage nerely states that
"movi ng machi ne parts shall be guarded to protect persons from
contacting ... noving parts that can cause injury." In this case
it is uncontroverted that Cal co al ways follows a | ockout proce-
dure. However, MSHA's regul ati on does not recognize | ockouts as
an exception to conpliance. |In short, conpliance with the regu-
lation is required. 1In sum the Mne Act and the standards prom
ul gated thereunder are to be interpreted to ensure, insofar as
possi bl e, safe and heal t hful working conditions for mners.
West nor el and Coal Co. v. FMSHRC, 606 F.2d 417, 419-420 (4th Cir
1979) .

On the basis of the evidence presented here and for the
foregoi ng reasons, | conclude that this citation should be af-
firmed and a penalty assessed.

S| GNI FI CANT AND SUBSTANTI AL
A violation is properly designated as being of an S&S nature

"if, based on the particular facts surrounding that violation
there exists a reasonable |ikelihood that the hazard contri buted

to will result in an injury or illness of a reasonably serious
nature." Cenent Division, National Gypsum Co., 3 FMSHRC 822, 825
(April 1981). In Mathies Coal Co., 6 FMSHRC 1 (January 1984),

the Conmmi ssion further explained:

In order to establish that a violation of a
mandatory standard is significant and sub-
stantial under National Gypsumthe Secretary
must prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete
safety hazard--that is, a nmeasure of danger
to safety--contributed to by the violation;
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(3) a reasonable |ikelihood that the hazard

contributed to will result in an injury; and
(4) a reasonable likelihood that the injury

in question will be of a reasonably serious

nat ure.

6 FMSHRC at 3-4, See also Austin Power Co., v. Secretary,
861 F.2d 99, 104-05 (5th Cir. 1988) aff'g 9 FMSHRC 2015, 2021
(Decenber 1987) (approving Mathies criteria).

The facts here establish a violation of the underlying
guardi ng regul ati ons. A nmeasure of danger to safety was con-
tributed to by the violation. Gven the difficulty of entering
and working on an 18 inch space coupled with the conpany's evi -
dence of a | ockout procedure, it would appear the facts fail to
establish (3) of the Mathies fornulation. However, the Comm s-
sion has recently indicated that "the Mathies test requires an
eval uation of the violation at the tine of the citation including
an exam nation of the risk of serious injury, given the presence
of the violative condition in normal mining operations.” Gatliff
Coal Conpany, Inc., 14 FMSHRC 1982 (Decenber 1992).

Here it appears the equi pment was unguarded and a worker
could be seriously injured (establishing (4) of the Mathies for-
mul ation). Nornmal mning operations would not involve a shut-
down and | ockout. Further, it is not possible for the operator
to prevent a worker from maintaining the equi pnent in close
proximty to the unguarded pinch points.

The operator abated this violative condition by extending
the grease zerts 18 inches to 2 feet through the outside panel of
the conveyor. Such an abatenment should protect the workers on
this site. The S&S allegations are affirnmed.

CIVIL PENALTI ES

Section 110(i) of the Act nandates consideration of six
criteria in assessing appropriate civil penalties.

Calco is a small operator since it produced 38,401 tons of
i mestone and quicklinme in 1991. The penalties contained in the
order are appropriate considering the operator size.

Penalties will not cause the operator to discontinue in bus-
i ness. However, the evidence shows the operator's weak financia
condition and this factor has been considered. (See seal ed Ex.
R-7.)

The operator has a favorable history. Exhibit P-1 indicates
the operator paid six violations in the two-year period ending
August 5, 1991
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Cal co was negligent since the violative condition of Cita-
tion No. 3905779 was open and obvi ous.

If a worker became entangled in the pinch points, he would
be seriously injured; hence, the gravity nust be considered as
hi gh.

Cal co denmonstrated statutory good faith in abating the vio-
| ati ve conditions.

Citation No. 3905781
The above-nunbered citation reads as foll ows:

A tail pulley guard was not provided on the

I i mestone feed conveyor belt, exposing em

pl oyees to the possibility of being caught in
the belt pinch points. The tail pulley was

| ocat ed about 2' above ground level. An em
pl oyee passes through this area several tines
a shift.

EVI DENCE

M. Ellis issued this citation when he found exposed pinch
points on the operator's |linmefeed tail pulley. Specifically, the
pi nch points were at the bottomof the tail pulley. The de-
scribed area is shown slightly behind the angle iron to the front
of the hopper as shown in Exhibit P-4. There was no guard and an
enpl oyee that was observed in this area was cleaning up with a
broom and shovel. Debris can be seen on the floor of the area in
Exhi bit P-4.

The pulley noves at 60 to 80 RPM and is in constant notion.
The pinch point is 2 inches off the ground and the inspector be-
lieved an injury could easily happen as a nminer could slip and

fall. Further, his clothing could be caught in the pinch point.
In addition to cleaning up around the area, it would al so be nec-
essary to grease and adjust the belt. |In the inspector's opin-

ion, injury could include |loss of a |inD.

The condition was term nated by the installation of a guard
on the equi prment.

The distance fromthe tail pulley to the angle ironis 3 to
4 inches; it is the sanme distance to the pinch point.

M. Martinez testified for Calco that there was no guard on
this equipment. However, the pinch point was one foot above the
fl oor and a person would have to be very lowto the ground to get
his hand into the pinch point. He would, in fact, have to fal
at a perfect angle to becone entangl ed.
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The angle iron shown in Exhibit P-4 is the same as the angle
iron on the side away fromthe canmera. Exhibits R-3 and R-5 show
the guards that were installed by the operator

The only reason anyone would be in this area would be to
clean up or service the equi pnent. Workers shovel the grave
while the belt is noving.

A worker could stick his hand directly into the pinch point.
M. Martinez would shut off the equiprment if the belt had to be
wor ked on.

The netal screens shown in Exhibits R-3 and R-5 were in-
stalled after the citation. As a result of the installation,
no one person can reach into the pinch points. The machine is
greased three tines a week. It is necessary to clear the rubble
every shift or every other shift.

M. Oversole testified the pinch point was under the
angle iron a foot or so off of the floor. In his opinion, the
frame provides adequate protection fromthe pinch point, and it
was his view that no one could fall into the return belt of the
equi pnment .

M ners would be in the general area of the conveyor when it
was running.

VIRG L FULLER, testifying for Calco, indicated he is famli-
ar with the equipnent in Exhibit P-4. The pinch point is at the
bottom of the equi pnent about 7 inches above the floor. However
if a person slipped, he could not get tangled up in the pinch
point. The angle iron frame provi des adequate protection from
the pinch point. However, he would ask that a guard be put
there. |If anyone cane in contact with the pinch point, it would
be a deliberate attenpt because it would not be an inadvertent
act .

On cross-exam nation M. Fuller agreed that it would be
possi ble to reach into the pinch point but that in his opinion
the point was inaccessible. It is 6 to 8 inches to contact the
pi nch point. You could not get your hand in and out quickly.
However, a person could purposely put his hand into the pinch
poi nt .

DI SCUSSI ON AND FURTHER FI NDI NGS

The position of the pinch point indicates fromthe evidence
that it would be difficult for a mner's body to becone entang-
|l ed. However, entanglenment with clothing could occur. G ven the
strict conpliance inposed by Section 56.14107(a), it is necessary
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for the operator to guard against the stated contingency even
t hough the occurrence of that contingency m ght be un

For the above reason

SI GNI FI CANT AND SUBSTANTI AL

i kel y.

Citation 3905781 should be affirned.

The formulation in Mathies and Gatliff apply here. The rec-

cord generally nmeets the Mathies criteria.

Following Gatliff,

the evidence indicates a risk of serious injury exists particu-

larly if a miner's clothing becones entangled in the pinch point.
Even t hough such entanglenment is renote, workers in close proxi m
ity were exposed.

The S&S al |l egations should be affirned.

CIVIL PENALTI ES

In connection with Citation 3905781, the operator
consi dered as negligent since enployees work in the area and the
condition was open and obvi ous.

Further, gravity nmust be considered as high since
wor ker became entangl ed he could be seriously injured.

nmust be

if a

The remaining penalty criteria have been previously

di scussed.

Citation No. 3905782

The above-nunbered citation reads as foll ows:

The tail pulley guard was not adequate, head
pul |l ey guard was not provided and back por-
portion of chain drive guard was not provide
on the No. 2 |imefeed conveyor belt, exposin
enpl oyees to the possibility of being caught
in the pinch points. The tail pulley was

| ocat ed approxi mately 2' above cenment fl oor
and the head pulley and chain drive were in
front of and above 18" to 24" from a | adder
used by enployees to check on small grizzly
and clean rocks fromgrizzly which is be-
tween the | adder and head pulley (about 18"
to 24" wide). This is done on a regul ar

basi s.

EVI DENCE

M. Ellis wote one citation for three different
on the sane piece of equipnent.

d
g

condi tions
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Concerning the tail piece, an inadequate guard, as shown in
Exhi bit P-6, was on the equipment. After abatenment, the new
guard is shown in Exhibit R-6.

In addition to the above-described condition at the tai
pull ey, there were also pinch points at the head pulley and in
the chain drive to its right. The condition at the head pulley
is shown in Exhibit P-5. The pinch points are where the conveyor
contacts the head pulley. Since the material is noving uphil
into the grizzly, the pinch point would be on the far side of the
head pulley and away from a worker

Addi ti onal pinch points are shown in the chain drive which
appears to be partially enclosed and to the right of the head
pul | ey.

These pinch points are 7 feet off the ground and only acces-
sible by a ladder. It is necessary for enployees to clinb the
| adder to pick any large rocks off of the grizzly and this clean-
up occurs several times a shift.

The head pulley noves at 60 to 80 RPM and the sprocket (to
the right in P-5) noves at 120 RPM

M. Ellis expressed the viewthat if a mner on the | adder
| ost his balance, his clothes or part of his body could becone
entangled. He considered it reasonably likely that there could
be a permanent disabling injury or loss of linb.

M. Ellis agreed that the pinch point at the conveyor and
the head pulley were 3-1/2 feet away from a worker on the | adder
In addition, the distance involved would be increased by the 18-
inch head pulley. He also indicated the pinch point was 2 feet 9
inches fromthe face of the |adder. The |inmestone would be nov-
ing uphill toward the |ladder. He believed a person's arm can
reach 2 to 3 feet depending on the turn of the torso. He be-
lieved a person or his clothing could be caught in all three of
the pinch points involved here.

M. Martinez testified the manner in which he stepped on the
second rung to throw rocks out of the grizzly. He had never been
concerned that an enpl oyee could be hurt by slipping or falling.

Exhibit R 6 shows the tail pulley after a guard was
attached. The pinch point itself at the tail pulley is within 5
inches of the floor. M. Mrtinez believed that if a person laid
down on the floor he could put his hand in the pinch point.

M. Martinez indicated the equi pment is nmaintained three
times a week. Further, they have adjusted the belt with the
conveyor running.
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M. Oversole indicated a worker could not contact the pinch
point at the bottomof the tail pulley unless he was really

trying.

M. Oversol e has cleaned out the grizzly hinself and it is
only necessary to go up the | adder high enough to see the rocks.
This is usually four rungs down fromthe top. The first rung is
at chest level and there is no need to go any higher

M. Fuller expressed the view that the pinch point on the
tail pulley was 7 to 8 inches above ground. He further indicated
the guard that was installed at the tinme of the inspection was
adequat e.

In connection with the head pulley: a worker normally goes
up two rungs on the ladder and is leaning forward. It is unlike-
ly he will fall backwards. To get tangled up in the head pull ey,
you have to go higher on the | adder and reach around the head
pull ey to contact the conveyor belt.

M. Fuller has clinbed the |ladder to clean out the grizzly
on two or three occasions. He has cleaned out the grizzly when
t he conveyor was noving. |In his opinion, you cannot reach the
pi nch point froma position of being waist high on the | adder

M. Fuller indicated he is a rank and file person with Cal co
and he has not been paid for testifying. He has been enpl oyed
there for eight years, and the conpany runs a safe operation

DI SCUSSI ON AND FURTHER FI NDI NGS

Concerning the tail pulley: the evidence establishes its
guard at the time of the inspection was not adequate. Exhibit
P-6 shows the opening between the old guard and the conveyor.
VWile it was clainmed that the nmetal piece along the edge of the
conveyor also served as a guard, it is apparent that a sufficient
openi ng exists for a person to slip a hand or clothing or even a
tool into the pinch point through the unguarded opening. (Com
pare Ex. P-6 and Ex. R-6, the before and after.)

The operator's witnesses testified as to the difficulty of
contacting the pinch point and the necessity of reaching over the
head pulley to nake that contact. |'m not persuaded by that tes-
timony as it is all prem sed on how high the enpl oyee stands on
the | adder. The enployee, if he slips, would al npst automati c-
ally reach forward since he can only fall if he goes backwards.
He thereby exposes hinself to contacting the pinch point forned
by the conveyor and the head pulley.

Citation No. 3905782 should be affirmed and a penalty
assessed.
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SI GNI FI CANT AND SUBSTANTI AL

The formulation in Mathies applies here. The evidence es-
tabli shes an underlying violation of 30 CF. R 0O 56. 14107(a). A
di screte nmeasure of danger to workers was contributed to by the
unguar ded equi pnment. The various conditions in this citation
i ndi cate a reasonable likelihood existed that the hazard will
result in an injury. It is also reasonable that an injury would
be serious and possibly fatal.

The S&S all egations should be affirnmed as to Citation No.
3905782.

ClVIL PENALTI ES

The operator was negligent as these violative conditions
wer e open and obvi ous.

The possibility of being caught in pinch points results in
the gravity as being considered high

The additional civil penalty criteria has been previ-
vi ously di scussed.

Citation No. 3905783
The above-nunbered citation reads as foll ows:

The head pulley and tail pulley guard were
not adequate in that a person could reach
behi nd the guards and touch the pulleys on
the No. 1 |inefeed conveyor belt, exposing
enpl oyees to the possibility of being caught
in the pinch points. The tail pulley was
approximately 2' above a cenent floor and the
head pull ey was approximately 6' high above a
cenent floor. An enployee passes through
this area several tines a day.

ARTHUR ELLI S issued the above citation on August 6, 1991
He observed a tail pulley with a small guard. The pulley itself
was about 10 inches above the cenment floor. The head pull ey was
6 feet above the floor and fed into another conveyor. A worker
could touch the head pulley and it had bars welded onto it.

The chain drive and sprocket were exposed.

M. Ellis believed the guard was not adequate as it did not
cover the pinch points. There was nothing covering the tai
pul l ey on the back. About 8 to 10 i nches were uncovered. |If a
wor ker was caught by the noving machine part, he would be
i njured.
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Exhibit P-7 is a photograph of the head pulley and the drive
on Conveyor No. 1. The head pulley is in the center of the
phot ograph and the pinch points are at the top

In the inspector's opinion, the bars on the head pulley
create additional pinch points.

The conveyor belt noves material uphill and the pinch points
woul d be on top.

There are pinch points at the sprocket where it neets the
chai n.

In M. Ellis's opinion the pinch points were not adequately
guarded at the bottomof the tail pulley and a worker could be
caught by the noving shaft.

M. Ellis expressed the view that it was reasonably |ikely
that an acci dent woul d occur since enployees walk by this area
and service the equi pment. Wbrkers would also clean up if a
spill occurred. Both the tail pulley and head pulley are cl eaned
up on a daily basis. At the tail pulley M. Ellis observed
gravel that had been spilled.

M. Ellis also believed that the | oss of a hand, finger, or
arm was possi ble, and he considered it easy for a worker to be

injured if he slipped or fell into the pinch points. He had seen
wor kers cleaning with a broom and shovel and the equi pment coul d
be pulled into the pulley. In addition, clothes could be caught.

The head pulley is 6 feet above the ground and 2 feet from
the wal kway. |If a worker tripped and fell, he could only fal
into the area of the tail pulley. He could not fall into head
pul | ey area.

The inspector believed the conpany was negligent since the
violation could be easily seen and management shoul d have known
about it.

The inspector testified that workers have been injured by
equi pnent of this type and he identified Exhibits P-3 and P-9 as
MSHA reports generally relating to injuries involving noving
machi ne parts. He has also | earned of a nunmber of instances
involving tools and, as a result, he marked this violation as
possi bly causing a permanent disability.

Inspector Ellis agreed that he neasured the vertical dis-
tance to the center of the head pulley. The distance was 72
i nches, plus or minus 2 inches. It was also 1-1/2 to 2 feet from
the frame over to the conveyor. It was 7-1/2 feet to the un-
guarded pinch points fromwhere M. Ellis was standing to nake
his vertical neasurenent.
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M. Ellis was famliar with 30 C.F. R 0O 56.14107(b), which
provi des as foll ows:

Guards shall not be required where the ex-
posed noving parts are at least 7 feet away
fromwal ki ng or worki ng surfaces.

It was M. Ellis's opinion that the guards were not
adequat e.

LAWRENCE MARTI NEZ, pl ant manager, testified the bars wel ded
on the head pulley are 1/4 to 3/8 of an inch. The distance from
where he was standi ng bel ow the head pulley was 6 feet vertically
and 2 feet laterally, or a total of 8 feet.

The conpany has a | ock-out procedure and does not grease the
equi prment when it is running. Exhibit R-13 shows the head pull ey
of the conveyor.

Virgil Fuller is shown in R-13. M. Fuller is 6 feet tal
and to reach the pinch point he would have to reach an additiona
foot. In M. Martinez's opinion the pinch point in the vicinity
of the head pulley is inaccessible. Further, the addition of the
3/4 inch riser did not create any additional pinch point.

Exhibit R 14 shows the feed conveyor tail pulley section.
The tail pulley is not greased when the machine is "on the run."

The conveyor belt is adjacent to where people wal k severa
times a day.

Exhibit R 13 shows the head pulley and Exhibit R-14 shows
the tail pulley.

M CHAEL OVERSOLE testified the parallel ribs welded on the
head pulley were 3/8 of an inch round stock mld steel. There
was 2 inches between each rib. There was a 1/4 inch gap. A
person could not get a finger into the 3/8 inch gap

In M. Oversole's opinion, the guarding on the equi prment was
adequate when the citation was issued.

M. Oversole agrees that he adjusts the conveyor belts when
they're installed, and then once after they stretch for wherever
adj ustment is needed. They do not grease the head pulley area
and they clean around the head pulley and tail pulley once a
shift.

Exhi bit P-6 appears to show a gap but it could not be nore
than 2-1/2 inches. It would be possible to get a hand in this
area but you still could not reach the pinch point.
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VIRG L FULLER, in addition to his other qualifications, is
al so an energency nmedi cal technician certified by the State Board
of Health. |In addition, he is a licensed mnister and preaches
when request ed.

M. Fuller identified himself in Exhibit R-13 where he is
reachi ng upward and standi ng agai nst a conveyor belt. Even in
that position, he is 10 to 12 inches fromthe pinch points.

M. Fuller is 6 foot 1 inch; the vertical distance adjacent
to the head pulley is 6 feet and the horizontal distance to the
head pulley is 1 1/2 to 2 feet.

Measured on a curve with a tape neasure, it is 88 inches
fromthe ground level to the pinch point. The nmeasurenent woul d
be 7 feet 4 inches. In M. Fuller's opinion, it would not be
possi bl e to becone tangled up in the conveyor, nor could a worker
become tangled in the head pull ey.

Exhibit R 14 shows the tail pulley and it was received as an
accurate photograph of the present guard. The opening in the
tail pulley area is 2 1/2 to 3 inches and it is an additional 18
inches to the pinch point. No worker at Calco could reach the
pi nch points.

On the head pulley the welded ribs were 3/8 i nch when new.
A worker could only get his fingers between the conveyor and the
head pulley if he did so purposely. The tail pulley pinch point
is inside the frane and if a worker put his hand into the open
area he would have to go an additional 8 to 10 feet to reach the
pi nch point, and this would not be possible.

M. Fuller indicated he services the equi pnment when it is
operating at four grease points on the drive side and he has a
grease tube permanently affixed to the nmachine.

A pinch point could be contacted if a person had a reach of
88 inches. M. Fuller could not reach the pinch point nor would
his shirt sleeve becone entangl ed.

In Exhibit R-13 he is leaning as far as he could go and
could only go an additional 1 inch

M. Martinez could reach the pinch point because he is
taller.

The equi pment is greased once a week. There's often grave
on the floor near this equipnent.

On the head pulley there is a grease zert 8 to 10 inches
outside of the guards. In addition, there is a grease tube.
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VWhen M. Fuller rebuilt the guards they had to be extended.
Exhi bit P-6 shows the tail pulley guard.

There's a 2-1/2 inch gap in the bottomof the skirting. The
skirting is a 1/4 inch by 4 inch piece of metal and, in addition
a 1/2 inch by 5 inch rubber skirting. The skirting serves to
keep the material on the belt.

DI SCUSSI ON AND FURTHER FI NDI NGS
AMENDMENT

This case originally commenced Decenber 1992. At that tine
the Secretary sought to anend her citation so as to include
therein allegations that the sprocket and chain drive guard were
unguar ded.

Respondent clained surprise and its notion for a continu-
ance was granted. The case was re-set to January 8, 1993. No
written anmendment was filed, but inasmuch as the parties had
di scussed the nature of the anmendment at the Decenber hearing,
the operator could not have been surprised by the amendnment and
the Secretary was permtted to orally anend the citation and add
in the citation an allegation that the "sprocket and chain drive
guard" were unguarded or not adequately guarded.

This citation involves a question of |aw

The question of law is whether noving machi ne parts should
be guarded when those exposed noving parts are "at |east 7 feet
away from wal ki ng or working surfaces" as contained in Section
56.14107(b).

It is clear that the vertical measurenment under the head
pulley was at |least 6 foot and the horizontal distance was 1 1/2
to 2 feet. The Secretary argues that the distance involved

shoul d be "as the crow flies.” On the other hand, the operator
correctly argues that even the crow could fly, he (the crow)
could not fly through the | ower conveyor belt. |In Exhibit R 13

M. Fuller is leaning on the | ower conveyor belt and reaching
forward in the direction of the head pulley pinch points.

In connection with this matter, | find the operator's tes-
timony to be credible concerning the distance invol ved between
the wal ki ng or working surface and the exposed noving parts.

That distance, as M. Fuller testified, was 7 feet 4 inches. By
virtue of Section 56.14107(b) no guards are required under these
ci rcumst ances.
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| further credit the operator's testinony as to the tai
pulley. The operator, in ny view, is in a better position to
describe the relative distances fromthe opening in the tai
pulley guard to the pinch point. Wile |I agree there is an
opening, there is no credible evidence that any worker could
reach to the pinch point even if he placed his hand deliberately
in the area.

The sprocket and chain guard drive which the Secretary
clainms was al so unguarded is a greater distance fromthe floor
than the head pulley is fromthe floor. Accordingly, the
sprocket and chain guard drive is greater than 7 feet fromthe
wor ki ng surface and under [ 56.14107(b) no guarding is required.
(See Exhibits P-7 and R-13.)

For the foregoing reasons Citation No.3905783 shoul d be
vacat ed.

Citation No. 3905784
The above-nunbered citation reads as foll ows:

A tail pulley guard was not provided on the
Bri g conveyor belt, exposing enployees to the
possibility of being caught in the belt pinch
points. The tail pulley was of the self-

cl eaning type and | ocated about 1' above
bacement (sic) floor. Enployees must pass by
tail pulley to get to electrical switch gear

ARTHUR ELLI S i ssued the above citation when he observed a
self-cleaning tail pulley without a guard. Wrkers were exposed
to the possibility of being caught by the pinch points and this
could cause a serious injury to a worker

Exhibit P-8 is a drawing purporting to show the tail pulley
as well as a door to the notor control center. The drawing is
M. ElIlis's best recollection of the scene.

The pinch point is at the bottomof the tail pulley. In
addition to persons being entangled, tools could also be
ent angl ed.

It was a foot fromthe tail pulley to the ground and the
i nspector estimated that the pulley noves at 60 to 80 RPM  From
the pulley to the door is 10 feet.

Wor kers woul d go al ongsi de the conveyor to get to the door

In rebuttal testinony Inspector Ellis stated he was in error
on this point. He indicated there was no wal kway al ong the side
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of the briquette conveyor. Exhibits R-8 and R-11 each show a
side of the conveyor.

M. Ellis noted that in the area near the pinch points
wor kers sonetimes went to service the equi pnent.

He believed that the violation was significant and substan-
tial and reasonably likely to cause an injury. The nost likely
injury would be loss of a linb as a worker could trip and fal
into the pinch point or be pulled into the equipnent.

He believed it was easy for an accident to occur as enpl oy-
ees pass this area several tines a day.

The tail pulley was a foot off the floor. He considered the
negli gence to be noderate as managenent shoul d have known of the
condi tion.

LAVWRENCE MARTI NEZ testified that the ceiling deck as shown
on Exhibit R 11 is 4 feet above the briquette conveyor. Anyone
wal king in this area woul d necessarily stoop over. It would not
be possible to wal k al ongsi de the conveyor w thout stooping down.

Exhibit R 9 is taken fromthe adjacent wal kway with the
camera pointing upward on the conveyor belt.

The tail pulley has seal ed bearings and no nai ntenance is
requi red except to change the bearings. On Exhibit R-10 the
material is transported uphill. The pinch points on the tai
pulley are difficult to see due to the installation of guards
after the citation was issued.

Exhibit R 11 shows the briquette conveyor with the photo-
graph taken from underneath the platform

The briquetter systemis only operated about 16 hours a
month and it depends upon the requests made by the customers for
the briquette products. The briquetter is usually operated about
every two nonths.

The function of the briquetter is to take powder or rock and
briquette it, much Iike a charcoal briquette.

Empl oyees wal k by this area daily and the panels shown in
t he background of R-8 hold electrical switches to operate the
equi pnment .

On August 6, 1991, there were no guards on the conveyor
M. Martinez drew a plan view of the briquetter building.

He identified the various portions of the building as well as the
descri bed platformwhich was 4 feet above the fl oor
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He indicated a wal kway is |ocated at the end of the conveyor
belt, and if you fell, you would not fall into the conveyor belt.
A switch gear is right at the end of the wal kway.

The el ectrical controls shown in the back of Exhibit R 8
were for the bl ower, the bag house, and rel ated equi prment.

It is possible to turn off the blower, the bag house, and
related el ectrical equiprment while the briquetter is still run-
ning. It is possible to turn the nmachinery on and off if a
spillage occurs. There's no necessity to maintain the equipnent
while the systemis running.

M CHAEL OVERSOLE, nmi ntenance superintendent, agrees with
M. Martinez's drawing in R-12. He indicated the conveyor is
protected froman accident due to the platform A worker could
not become entangled even if he slipped and fell

If the briquetter is running, the lime will burn your eyes
but visibility is no problem when you enter the area.

It is necessary to walk by the end of the tail pulley to
reach the electrical controls.

VIRG L FULLER handl es the | ubrication of equipnent in the
plant. The briquetter has seal ed bearings so there is no occa-
sion to be in the vicinity of the conveyor belt. |In addition, a
wor ker coul d not get tangled up in the pinch points on the belt
and any entangl ement would have to be deliberate. The briquetter
system operates about 16 hours a nonth.

When M. Fuller goes onto the wal kway he checks the rollers
under the conveyor and checks the alignnment of the conveyor belt.
(See Drawing R-12 identifying the wal kway area and the area where
the conveyor is located.)

DI SCUSSI ON AND FURTHER FI NDI NGS

Exhibits R-8, R-9, R 10, and R 11 are photographs of the
tail pulley involved here. |In the background of R-8 are the
el ectrical panels that control the briquetter. To reach these
panel s a workman woul d have to pass by the tail pulley. Exhibits
R-8 and R-11 show spillage fromthe briquetter. Renoval of that
spillage would require a worker to be in close proximty to the
unguarded pitch points which were described in detail by the
i nspector.

The operator contends there's no necessity for any workers
to be in close proximty to the unguarded tail pulley. However
Exhibit R 9 clearly shows an electrical panel directly above the
conveyor. The electrical panels, according to the evidence,
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control the operation of the bag house, et cetera. These elec-
trical panels above the tail pulley, however, do not control the
runni ng of the actual briquetter itself.

I do find fromExhibit R9 that the electrical panels are in
quite close proximty to the tail pulley. For this reason, this
citation should be affirnmed since entanglement is a definite
possibility.

Citation No. 3905784 should be affirmed and a penalty
assi gned.

SI GNI FI CANT AND SUBSTANTI AL

The formulation in Mathies applies. The evidence estab-
lishes an underlying violation of 30 CFR 56.14107(a). A dis-
crete nmeasure of danger to workers was contributed to by the un-

guarded tail pulley. It appears there is a reasonable |ikeli-
hood that the hazard will result in an injury. A worker using
the electrical panel could becone entangled. |If such an event

occurred, injury could possibly be fatal
The S&S al |l egations are affirned.
Cl VIL PENALTIES

The operator was negligent as this condition was open and
obvi ous.

The gravity nmust be considered as high in view of the
possibility of entangl ement.

Ot her statutory criteria has been previously discussed.
ESTOPPEL
ROBERT MURRAY, president and counsel for Calco, asserts
ot her MSHA i nspectors have not cited the conpany for the con-

ditions observed by M. Ellis.

As a general rule, equitable estoppel cannot be asserted
agai nst the Secretary. King Knob Coal Conpany, Inc., 3 FMSHRC
1417, 1421-22 (June 1981). Further, prior non-enforcenent does
not bar the Secretary fromciting violative conditions. Cones-
ville Coal Preparation Conpany, 12 FMSHRC 639, 672 (April 1990.)

For the foregoing reasons, | enter the follow ng:
ORDER

1. Citation No. 3905779 is AFFIRMED and a penalty of $50
i s ASSESSED.
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2. Citation No. 3905781 is AFFIRMED and a penalty of $50
i s ASSESSED.

3. Citation no. 3905782 is AFFIRMED and a penalty of $75
i s ASSESSED.

4. Citation No. 3905783 i s VACATED.

5. Citation No. 3905784 is AFFIRMED and a penalty of $50
i s ASSESSED.

John J. Morris
Adm ni strative Law Judge

Di stri bution:

Tanmbra Leonard, Esq., Ofice of the Solicitor, U S. Depart- nent
of Labor, 1585 Federal Office Building, 1961 Stout Street,
Denver, CO 80294 (Certified Mil)

Robert K. Miurray, Esq., CALCO INC., P.O Box 1520, Colden, CO
80402- 1520 (Certified Mil)
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