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Appearances: David R Joest, Esq., Peabody Coal Conpany,
Hender son, Kentucky, for Contestant/Respondent;
Mary Beth Bernui, Esq., Ofice of the Solicitor
U. S. Departnment of Labor, Nashville, Tennessee,
for the Secretary.

Before: Judge Maurer
STATEMENT OF THE CASE

Cont estant, Peabody Coal Conpany (Peabody) has filed Notices
of Contest pursuant to section 105(d) of the Federal M ne Safety
and Health Act of 1977, 30 U.S.C. 0O 815(d), challenging the
i ssuance of a section 107(a) i mr nent danger order and a
section 104(a) significant and substantial (S&S) citation which
were both issued on Septenber 10, 1992, at its Canmp No. 9
Preparation Plant. The Secretary of Labor (Secretary) has filed
a petition seeking a civil penalty of $700 for the alleged
violation of 30 C.F.R O 77.201 charged in the contested citation.
The proceedi ngs have been consolidated for purposes of hearing
and deci sion.
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Pursuant to notice, the cases were heard in Evansvill e,
I ndi ana, on January 29, 1993.

The general issues before nme include: (1) whether the
condition cited in the contested i mm nent danger order was in
fact an i mm nent danger warranting the withdrawal of m ners;

(2) whether Peabody violated the cited nmandatory safety standard
found at 30 C.F.R 0O 77.201, and if so, whether that violation
was S&S; and (3) the appropriate civil penalty to be assessed for
the violation, should any be found.

Both parties have filed post-hearing proposed findings of
fact and conclusions of |aw, which |I have considered along with
the entire record herein. | make the follow ng decision

STI PULATI ONS

The parties have agreed to the foll owi ng stipulations, which
| accept (Tr. 5, Joint Exhibit No. 1):

1. Peabody Coal Conpany is subject to the Federal M ne
Safety and Health Act of 1977.

2. Peabody Coal Conmpany, Canp No. 9 Preparation Plant, has
an affect upon interstate commerce within the meani ng of the
Federal M ne Safety and Health Act of 1977.

3. Peabody Coal Company and its Canp No. 9 Preparation
Pl ant are subject to the jurisdiction of the Federal M ne Safety
and Health Revi ew Conmi ssion and stipulate that the
adm nistrative |law judge has the authority to hear these cases
and issue a deci sion.

4. Peabody Coal Conpany produced 82,713,677 tons of coal in
the year 1992.

5. A reasonable penalty will not affect Peabody Coa
Conpany's ability to remain in business.

DI SCUSSI ON AND FI NDI NGS

Order No. 3547306, issued pursuant to section 107(a) of the
Federal M ne Safety and Health Act of 1977, 30 U . S.C 0O 801
et seq. (the Act), charges as foll ows:

The followi ng condition which constitutes an
i mm nent danger was observed in the tunnel |ocated
bel ow the raw coal storage silo. Methane
concentrations of 5.2%to 5.4% were measured one foot
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above the coal on No. 3 raw coal belt outby No. 1A and
No. 1B raw coal feeders.
A separate citation will be issued for the
violation included in this Order of Wthdrawal.

Citation No. 3547307, issued pursuant to section 104(a) of
the Act, charges as foll ows:

The raw coal storage silo tunnel is not being
ventilated so as to maintain concentrations of methane
bel ow 1.0 vol ume per centum Methane concentration of
5.2%to 5.4% was measured one foot above the coal on
No. 3 raw coal belt outby No. 1A and No. 1B raw coa
f eeders.

FI NDI NGS OF FACT

1. The order and citation were issued at 9:10 a.m, on
Sept enber 10, 1992, by MSHA | nspector M chael V. More during a
CBC i nspection of the Canp No. 9 Preparation Plant.

2. During the course of his inspection that day,
I nspect or Mbore was acconpani ed by MSHA | nspector Ted Smth,
Peabody Safety Manager Larry Cl evel and, and nminer's representa-
tive Sammy Thonmas; all of whomtestified in this proceeding, save
I nspector Smth.

3. During his inspection, Inspector More took a series of
nmet hane readings utilizing a nmethanoneter at several |ocations
t hroughout the preparation plant and of particular significance
herein, in the area underneath the raw coal storage silo. This
area consists of a ground-level space in the silo structure open
to the outdoors through an opening approximtely 20 feet by
20 feet. The area underneath the silo contains two coal feeders
which feed raw coal fromthe silo storage area above onto a coa
conveyor beltline which conveys coal out through the 20 feet by
20 feet opening to the preparation plant.

4. The portion of the coal conveyor beltline which is
| ocat ed under the raw coal storage silo is covered by a tight-
fitting netal cover which serves to contain coal dust. This
cover has openings behind each of the feeders and is replaced at
the tail end of the beltline by a netal mesh guard. The cover
extends approximately to the point at which the beltline exits
the area under the silo; at this point it is replaced by an
arched corrugated nmetal cover with openings in the sides.
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5. Inspector Mbore obtained various readings indicating the
presence of methane gas. He obtained one reading in the
2.2 to 2.4 percent range by opening an inspection door between
the two feeders of the silo and hol ding his nmethanoneter above
the coal flow under the belt cover while the conveyor belt was
runni ng. He obtained another reading in excess of 2 percent
met hane by opening an inspection door in the chute area. He
obtai ned two additional readings in excess of 2 percent nethane
further down the beltline toward the outside. These four
readi ngs were each taken above the coal flow on the running belt
i nside the belt enclosure.

I nspect or Mbore then proceeded to the area where the belt
encl osure conmes out of the silo and enters the corrugated netal
belt cover outside of the silo. He positioned hinself on top of
the belt enclosure and placed his nethanoneter through the
openi ng of the covered belt at the point where it ends, holding
it above the coal flow and obtai ned a nethane readi ng of
5.2 to 5.4 percent. |Inspector Mdore then obtained another
nmet hanoneter and retested this area hol ding both et hanometers
above the coal flow, and both nethanonmeters measured 5.2 to 5.4
percent nmethane. He then extended his arminside the corrugated
metal cover over the beltline outside the silo and obtained a
readi ng of 3.7 percent nethane.

6. All the other nethane readings taken by the inspector in
the area underneath the silo showed 0-1 percent concentrations of
nmet hane gas. These readings were all taken in the genera
at nosphere under the silo, as opposed to inside the belt
encl osure itself.

7. Peabody enpl oyees regularly take methane readi ngs of the
general atnmosphere in the area underneath the raw coal silo, but
do not take them under the beltline cover while the coal is
flowing. Typically, methane is not detected in the genera
at nosphere under the coal silo.

8. Several tests were run by M. Randy Wl fe, Supervisor of
Saf ety Engi neering at Peabody subsequent to Inspector More's
i ssuance of the order and citation at bar. He neasured airfl ow
at the end of the covered section of the beltline (location R-4
on Joint Exhibit 2) and found an average airspeed of 276 feet per
m nute; and an average airfl ow volunme of 552 cubic feet per
mnute with the belt running but the exhaust fan off. In order
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to determ ne the airspace volunme between the coal and the
beltline cover, Wlfe had the belt stopped several tines and took
measurenments. He found that the clearance between the coal and
the belt cover ranged from 10-1/2 to 6 inches (the coal surface
undul at ed because of the way the feeders work) and averaged

8-3/4 inches between the top of the coal and the belt. He also
checked for nmethane when the beltline was stopped with coal on
the belt and found none. Based on these measurenents and
observations, it was Wil fe's opinion that methane was being
liberated while the coal was being fed onto the beltline, and
this methane was carried outward to the end of the covered area
by the natural ventilation created by the openings in the
beltline cover (at the tail and behind each feeder) and the
movenent of the peaks and valleys of the coal. Wlfe also opined
based on his neasurenments that it would have been inpossible for

I nspector Moore to take his readi ngs underneath the cover of the
beltline and still be at least 12 inches away fromthe fl ow ng
coal

FURTHER DI SCUSSI ON AND CONCLUSI ONS

The mandatory safety standard set forth at 30 C.F.R
0 77.201 requires that with regard to surface installation
"[t]he nethane content in the air of any structure, enclosure or
other facility shall be less than 1.0 volune per centum"”

It is well recognized in the mning industry that nethane
nmeasurements nade cl oser than 12 inches fromthe point of nethane
i beration are not representative of the general atnosphere being
sanpl ed because of the undue influence of the nmethane source
itself.

I nspector Moore testified that he tried to take his nethane
readi ngs at least 12 inches fromthe coal on the beltline because
this was "the accepted practice underground and | related it to
the surface . " He conceded that had he measured closer to
the coal than 1 foot, he would expect a higher methane reading
than he woul d have obtained 12 inches or nore away fromthe coal
Taking the reading at least 1 foot off the top of the coal flow
allows the natural ventilation to dilute any nethane that may be
t here.

| nspect or Moore, however, was unwavering in his testinony
that he took the six methane readings identified on Joint
Exhi bit 2, and discussed herein, supra, at |least 12 i nches away
fromthe coal on the beltline. But he also testified that he
took five of these readings below the plane of the tight-fitting
beltline cover. The sixth was taken under the corrugated netal
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beltline cover outside the silo. On the other side, M. Wlfe,
who actually nmeasured coal heights at several points while the
belt was stopped, testified that there was only 6 to 10 1/2

i nches of clearance between the coal (which varied in height) and
the belt-encl osing cover

I am convinced by M. Wl fe's testinony that |nspector
Moor e' s net hane measurenents must have been taken | ess than
12 inches fromthe top of the coal while it was running on the
beltline. Wlfe's analyses, tests and nmeasured observations are
nmore inherently trustworthy than Moore's "eyebal | " estimte of
this distance which he made while the belt conveyor was in
not i on.

Accordingly, | find and conclude that the nethane readings
taken by | nspector More that forned the basis for the order and
citation at issue herein, would have been sone indefinite anpunt
| oner had they been taken at |east 12 inches off the coal

However, notwithstanding that fact, | amstill going to give the
Secretary the benefit of the doubt that even though they woul d be
somewhat |ower than stated, they would still be in excess of

1 percent.

Turning to the mandatory safety standard at issue herein,
Peabody called Donald W Mtchell as an expert witness in the
m ne safety field. Earlier in his career, he had participated in
the drafting of the regul ati ons which appear in the 30 C.F. R
0 77.200 series as the i medi ate supervisor of the task forc
group responsible for their preparation. He testified that
30 CF.R 0O 77.201 was a surface safety standard adapted fromthe
under ground safety standards, and based on his involvenment in
preparing the rule, it was his opinion that section 77.201 was
never intended to apply to nmethane concentrations in such
relatively confined areas such as the space under the cover of
covered beltlines; and that "enclosure" as that word is used in
the standard, was contenplated to apply to nuch |arger areas such
as control rooms and that type of enclosure within a preparation
plant. 1In the context of the area under the raw coal silo at
Peabody's Canp No. 9 Preparation Plant, he opined the standard
woul d be designed to |imt nethane in the atnosphere in the
structure generally, not specifically in that confined space
under the belt cover. M. Mtchell further testified that he was
not famliar with any previous instance in which an MSHA
i nspector has taken nmethane neasurenents underneath the cover of
a beltline. Inspector More agreed that it was a new practice in
hi s own experience.

I concur with Mtchell and Peabody. A covered beltline is
not a "structure, enclosure or other facility" within the nmeaning
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of 30 CF.R [0 77.201. The enclosed area under the raw coa
storage silo where the covered beltline is located is the
"structure, enclosure or facility" for purposes of the standard,
which is violated if the nethane concentration in the genera

at nosphere of the structure exceeds one percent by vol une.

Irrespective of the interpretation of the mandatory safety
standard all eged to have been violated, it is also alleged that
the nethane | evels found by Inspector More represented an
i mm nent danger.

Section 3(j) of the Act defines an imm nent danger as "the
exi stence of any condition or practice in a coal or other mne
whi ch coul d reasonably be expected to cause death or serious
physi cal harm before such condition or practice can be abated."
30 U S.C. O0802(j). In Rochester & Pittsburgh Coal Co.

11 FMSHRC 2159, 2163 (Novenber 1989), the Commi ssion noted that
"the U S. Courts of Appeals have eschewed a narrow construction
and have refused to linmt the concept of imm nent danger to
hazards that pose an i medi ate danger."” (citations omtted).

The Commi ssion noted further that the courts have held that "an

i mm nent danger exists when the condition or practice observed
coul d reasonably be expected to cause death or serious physica
harmto a miner if normal mning operations were pernmtted to
proceed in the area before the dangerous condition is
elimnated." Id., quoting Eastern Associ ated Coal Corp. v.
Interior Bd. of Mne Op. App., 491 F.2d 277, 278 (4th Cr. 1974).
The Conmi ssion al so adopted the Seventh Circuit's holding that an
i nspector's finding of an imm nent danger nust be supported

"unl ess there is evidence that he has abused his discretion or
authority."” 11 FMSHRC at 2164 quoting O d Ben Coal Corp. v.
Interior Bd. of Mne Op. App., 523 F.2d 25, 31 (7th Cir. 1975).

In Utah Power & Light Co., 13 FMSHRC 1617, 1627 (COctober
1991), the Conmission reaffirmed that an MSHA i nspector has
consi derabl e discretion in deternm ni ng whether an inm nent danger
exi sts. However, the Commission held in these cases that there
must be sone degree of immnence to support an inm nent danger
order and noted that the word "imm nent"” is defined as "ready to
take place[;] near at hand[;] inmpending ...[;] hanging
threateningly over one's head[;] nenacingly near." 13 FMSHRC
at 1621 (citation omtted). The Comm ssion determ ned that the
| egi slative history of the inmmnent danger provision supported a
conclusion that "the hazard to be protected agai nst by the
wi t hdrawal order nust be inmpending so as to require the i mmedi ate
wi t hdrawal of miners.” 1d. Finally, the Commission held that an
i nspector abuses his discretion, in the sense of naking a
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decision that is not in accordance with law, if he issues a
section 107(a) order wi thout determ ning that the condition or
practice presents an inpending hazard requiring the i mediate
wi t hdrawal of miners. 13 FMSHRC at 1622-23.

The Conmi ssion has also held that, in an i mm nent danger
case, the judge nust deternine "whether a preponderance of the
evi dence shows that the condition or practice, as observed by the
i nspector, could reasonably be expected to cause death or serious
physi cal harm before the condition or practice could be
elimnated." Wom ng Fuel Co., 14 FMSHRC 1282, 1291 (August
1992). The Commi ssion went on to explain that, in making such a
determ nation, a judge "should make factual findings as to
whet her the inspector made a reasonabl e investigation of the
facts, under the circunstances, and whether the facts known to
him or reasonably available to him supported i ssuance of the
i mmi nent danger order." 14 FMSHRC at 1292.

The Conmi ssion has also very recently held that:

VWil e the crucial question in immnent danger
cases is whether the inspector abused his discretion or
authority, the judge is not required to accept an
i nspector's subjective "perception" that an imi nent
danger existed. Rather, the judge nust eval uate
whet her, given the particular circunstances, it was
reasonabl e for the inspector to conclude that an
i mm nent danger existed. The Secretary still bears the
burden of proving his case by a preponderance of the
evi dence. Although an inspector is granted w de
di scretion because he nmust act quickly to renove niners
froma situation that he believes to be hazardous, the
r easonabl eness of an inspector's inm nent danger
finding is subject to subsequent exam nation at the
evi dentiary hearing.

I sl and Creek Coal Co., Docket Nos. VA 91-47-R, 91-48-R, and
91-49-R, 15 FMSHRC __ (March 3, 1993).

I nspector Moore testified that the high | evel of nethane
found inside the enclosed belt conveyor and the presence of coa
dust on the belt could cause an expl osion which would result in
bodily injury such as burns or death to any personnel working in
the area. He also testified that the possibility of an expl osion
was intensified by the presence of an ignition source in that
roof bolts, mning machine bits, and other types of metal objects
found intermttently mxed in the coal in the silo could strike
the nmetal structure of the silo and create a spark
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Additionally, the Secretary presented testinony by Clete
St ephan, an expert in the field of explosions related to coa
mning. M. Stephan stated the nmethane |evels found by |nspector
Moore were within the explosive range and that the addition of
coal dust on the belt conveyor would heighten the explosibility
of the nethane. M. Stephan also testified that there were four
potential ignition sources that could have been present
i ncl udi ng: spontaneous conbustion in the silo, netal to netal
contacts such as | nspector Myore discussed, the possibility of
wel di ng or cutting by Peabody enpl oyees in the area of the silo
and rollers on the belt conveyors which can beconme stuck and
generate enough friction to increase the tenperature on the
bel tline.

It is undisputed that cutting or welding is not perforned
while the raw coal beltline at Canp No. 9 Preparation Plant is
running. M. Mtchell discounted the possibility of nethane
ignition by spontaneous coal comnmbustion due to the |ack of any
hi story of such conbustion at Canp No. 9, and the fact that the
type of coal handled has little tendency to spontaneous heati ng.
Based on the nature of the materials likely to be present on the
belt and the anmount of energy available, Mtchell did not believe
that sparking or friction due to materials on the belt striking
the beltline cover was a likely ignition source, and he did not
believe that rollers becom ng stuck and heated was a |ikely
ignition source because studi es have shown that tenperatures
associated with stuck rollers are below the ignition tenperatures
of either coal or methane and because there were no accunul ati ons
of coal dust around the rollers. Mtchell also considered and
di scounted static electricity as an ignition source because the
beltline is grounded for its entire I ength and because the
hum dity is high. M. Mtchell also considered the possibility
of ignition due to electrical equiprment, which was not |ikely
because the electrical equipnent within the facility was designed
to be incapable of igniting a vapor or gas.

In choosing M. Mtchell's opinion over that of M. Stephan
I have considered that Mtchell's opinions were based, at |east
in part, on his personal inspection of the raw coal silo, an
i nvestigation into the operational history of the facility and on
the physical data gathered by M. Wl fe, including the inportant
factor that the inspector's methane readi ngs had to have been
taken within 6 to 10 1/2 inches of the coal vice a m nimum of
12 inches, as is standard practice. M. Stephan, on the other
hand, was not sure he had ever visited the facility in question
and he had accepted the inspector's nethane readings at face
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value. Therefore, his opinions were necessarily of a genera
nature, not specifically related to conditions and practices at
this facility or taking into consideration the manner in which

t he readi ngs were obtained and they accordingly carry | ess weight
than Mtchell's in resolving the issues in these cases.

M. Mtchell and others testified that the standard practice
in measuring nethane was to neasure at |least 12 inches fromthe
coal in order to obtain a neasurenment representative of the
"general body" of the atnobsphere being neasured. High percentage
concentrations of nethane com ng out of the surface of the coa
(as in these cases) are unavoi dable and do not represent a hazard
in the absence of an ignition source. He also testified that
ignition of methane under the belt cover was not |ikely due to
the absence of an ignition source but that even if an ignition
shoul d occur it would be a "deflagration" rather than an
expl osi on and woul d not endanger anyone who might be in the area,
which is in and of itself, a rarity. M. Shirkey estinated that
typically about 15 mnutes per shift of work would be perforned
in the area under the raw coal storage silo. A certain volume of
gas is required, according to M. Mtchell; you need nore than a
smal | pocket of air in the explosive range in order to sustain an
expl osi on.

Furthernore, the highest nethane readi ng obtai ned by
I nspector Moore and the one cited in the order and citation was
taken at position R4 in Joint Exhibit No. 2. At that |ocation
the nethane is virtually outside; it is within inches of being
outside and the potential ignition sources in that area are as a
practical matter, nil.

Finally, it is undisputed that the covered beltline under
the raw coal storage silo at Canp No. 9 has been in existence and
in substantially the sanme condition and configuration since
approximately 1981. It is also uncontested that no fires and/or
expl osi ons have occurred on the beltline in that tine. Yet the
Secretary contends, based on the nmethane | evel s neasured by
I nspector Moore on September 10, 1992, that a nethane ignition is
"inmminent." M. Stephan testified that an explosion wll
definitely occur, and that the only question is when. This
di screpancy between actual experience and the Secretary's theory
defi es explanation, and has not been explained to my satisfaction
in this record.

I nspector Moore's readings in excess of 1 percent nethane
under the beltline cover do not represent a concentration of
met hane in excess of 1 percent in the general atnosphere of the
structure in violation of 30 CF.R 0O 77.201 and do not represent
an i mm nent danger in the absence of an ignition source, or a
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sufficient volume of methane to cause any real damamge, assum ng
an ignition. Accordingly, Order No. 3547306 and Citation
No. 3547307 will be vacated herein.
ORDER

Based on the above findings of fact and concl usi ons of | aw,
IT I S ORDERED:

1. Section 107(a) Order No. 3547306 |S VACATED and
Peabody' s contest | S GRANTED.

2. Section 104(a) Citation No. 3547307 IS VACATED and
Peabody' s contest |I'S GRANTED.

3. The captioned cases ARE DI SM SSED.

Roy J. Maurer
Adm ni strative Law Judge

Di stri bution:

David R Joest, Esq., Peabody Coal Conpany, 1951 Barrett Court,
P. O Box 1990, Henderson, KY 42420 (Certified Mil)

Mary Beth Bernui, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 2002 Richard Jones Road, Suite B-201, Nashville, TN
37215 (Certified Mil)
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