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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON
1244 SPEER BOULEVARD #280
DENVER, CO 80204- 3582
(303) 844-5267/ FAX (303) 844-5268

August 10, 1993

ENERGY WEST M NI NG COVPANY : CONTEST PROCEEDI NG
Cont est ant :
: Docket No. WEST 92-819-R
V. : Citation No. 3851235; 9/2/92

Cott onwood M ne
SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

Respondent
SECRETARY OF LABOR, : Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , : Docket No. WEST 93-168
Petiti oner : A.C. No. 42-01944-03613
V. : Cot t onwood M ne

ENERGY WEST M NI NG COVPANY,
Respondent

SUMVARY DECI SI ON
Bef or e: Judge Lasher

This matter is before me on Contestant's Modtion for Summary
Deci si on and Respondent MSHA' s Qpposition thereto and Cross- M-
Moti on for Sunmary Decision. The general issue arises out of the
applicability of a requirenent contained in a "Decision and Order
Granting Petitions for Mddification,"” dated July 14, 1989 (Modi -
fication Order) resolving Contestant Energy West's petition to
nodi fy the application of 30 CF. R 0O 75.326 to its Cottonwood
Mne. United Mne Wrkers of Anerica, as intervenor, filed a
notion in support of Respondent MSHA's position. The parties
agree to consolidation of these two proceedi ngs for deci sion.

The contest proceeding challenges Citation No. 3851235 is-
sued to Contestant on Septenmber 2, 1992, because Contestant was
usi ng unapproved di esel -powered trucks in its two-entry mning
operation. The Citation charges:
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The Petition for Modification, Docket No. 86- MSA-3 was
not being conplied with in the 9th left Two Entry
Panel . The belt was in the No. 2 Entry. The | ongwal
is being set up for pillar retreat. 9th Left is the
headgate entries. There were three diesel Isuzu
trucks that were not approved under 30 C.F.R Part 36.
This is required on page 41(C)(3).

The Citation was nodified on Cctober 1, 1992, to change the
requi rement of the Modification Oder allegedly violated from 41
(O(3) to 41(C)(4).(Footnote 1) Section 41(C)(4) reads: "...
all diesel -powered equi pment operated on any two-entry | ongwal
devel opnment or two-entry |l ongwall panel shall be equi prment
approved under 30 CF. R Part 36."

Cont estant concedes that at the time the Citation was
i ssued, three |Isuzu trucks were being used in the 9th Left two-
entry panel to transport mners and equi pnent to and fromthe
section. It also appears that at that tinme the Citation was
i ssued coal was not being extracted in 9th Left.(Footnote 2) |
accept as an undisputed fact that the three Isuzu trucks were not
"approved." Even though Contestant does not expressly concede
such, such is inplied fromits contest, since otherw se there
woul d be no issue here. (See fn. 5, at page 5 of Respondent's
Cross-notion).

Contestant maintains that there is a third phase of opera-
tion, besides the two nentioned in the approved Mdification
Order. Spelled out clearly, this argunent goes:

1. At the time the Citation was issued, Con-
testant was engaged in "construction
work," i.e., preparing to "set up" |ong-
wal I equi prment on the 9th Left | ongwal
panel .

2. This "set-up" work is neither "devel op-
ment" or "longwall retreat mning,"

1 Thi s provision appears in the Mdification Oder (Ex. Bto
Contestant's Motion) at page 41. 1In its Mtion, Contestant refers to this
requi renent, and others, as "Conditions."

2 A maj or dispute of fact, however, occurs as to Contestant's
assertion in its motion that "Devel opnent of the [ ongwall panel was conplete
and | ongwall retreat mning had not comrenced."” (See "Undisputed Facts," No.

7, at page 6 of Contestant's Motion.)
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nei t her of which was going on when the
Citation was issued. (Footnote 3)

3. Part 1l of the Mdification Oder (See
p. 39 of Ex. B to Contestant's Moti on)
under whi ch paragraph (C)(4) is found
relates only to these two activities:
"Devel oprment" and "Retreat M ning" since
it cones under the Heading "Requirenments
Applicable to Both Devel opnment and Retreat
M ni ng Systens.”

The Respondent contends that Contestant is not entitled to
sunmary deci si on because there are disputed issues of materia
fact (explained below) which are both in dispute and critical to
Contestant's Motion, and further that Respondent's interpretation
of the Modification Order is proper and should be affirned on
sumary deci si on.

Respondent al so argues that Contestant is incorrectly using
this contest proceedi ng before the Conm ssion to anmend the Modi -
fication Order to enable it to use unapproved di esel - powered
equi pment during the installation of [ongwall mning equipnent,
rather than proceeding as it should to seek amendnent of the
Order pursuant to 30 C.F.R 0 44.53, under which the Secretary
coul d consi der whether such an amendnent would result in a dinmu-
nition of safety. (See fn.4 at p. 3 of Respondent's Cross-
Mot i on) .

Upon consideration of the briefs, evidence and argunents
submtted, | find the position of Respondent neritorious and it
is here adopted.

ORDER DENYI NG CONTESTANT' S MOTI ON FOR SUMVARY JUDGVENT

At pages 1 and 4-6 of its nmotion, Contestant maintains that
there are no material issues of fact.

Respondent, however, points out that there are significant
i ssues relating to facts upon which Contestant's notion is based.
Thus, Contestant is not entitled to summary deci si on because such
a ruling would require that this tribunal resolve issues in dis-
pute between the parties. Wile Respondent acknow edges nmany of
the facts that Contestant clains to be undi sputed, the fact npst
crucial to the resolution is hotly contested. Mreover, Respond-
3 It is Respondent MSHA's position that installation of |ongwal
equi p- nent is an integral facet of two-entry longwall mining, inseparable
fromthe devel opnment and the retreat m ning phases.
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ent chall enges assunptions that Contestant Energy West draws from materia
facts that are not in dispute, as well as Contestant's interpretation of
statements used in support of its position

Summary judgnment is appropriate only where a tribunal "is satisfied that
there is no genuine issue as to any nmaterial fact and the noving party is
entitled to judgnent as a natter of law." Celotex Corporation v. Catrett, 477

U.S. 317, 330 (1986), quot- ing, F.R C.P. 56(c). It is the burden of the
party noving for summary judgnent to prove that there exists no genuine issue
of material fact.

Contestant attenpts to nmeet its burden by offering seven paragraphs of
"material facts" about which there is allegedly "no genuine dispute.” Wile
Respondent accepts the majority of such as undisputed, it contends Contestant
i naccurately alleges agree-nment regarding the central fact at issue in this
matter-that "[d]evel opment of the |ongwall panel was conplete, and | ongwal
retreat mning had not commenced." (Mdtion at 1, 5-6.) Indeed, Respondent's
position is directly contrary to Contestant's. Re- spondent's position is
that installation of longwall equipnent is an integral facet of two-entry
I ongwal | m ning, inseparable fromthe devel opment and the retreat m ning
phases. Respondent's Answers to Contestant's Request for Adm ssions, pages 2
and 3 (attached as Respondent's Exhibit G, and the attached affidavits of
Fred Marietti and Robert Ferriter (attached as Respondent's Exhibits H and |
respectively), which support Respondent's posi- tion, clearly establish a
factual dispute between the parties as to whether the installation of |ong-
wal | machinery constitutes a phase of "longwall devel opment” and/or "retreat
m ning." (Footnote 4)

Contestant attenpts to establish that it "was not engaged in either
devel opnent or retreat mning, " as those terns are used in the Order by (1)
attaching to its Mtion an affidavit from Randy Tatton, their Chief Safety
Engi neer and (2) referring to an MSHA publication on new ventilation
standards. However, neither of these sources denobnstrate the existence of
undi sputed fact.

M. Tatton states that "[d]evel opnent ... was conpleted on August 18,
1992." Tatton Affidavit at O 3 (attached as Secret- ary's Exhibit J).
However, M. Tatton's statenent does not pro-

4 Even if Respondent were to concede, for the purposes of
Contestant's notion, that there are no undi sputed facts at issue, the Mdtion
nmust be denied since the parties disagree on the inferences which nmay be
reasonably drawn fromthose facts. See Central National Life |Insurance
Conpany v. Fidelity and Deposit Conpany of Mryland, 626 F.2d 537 (7th Cir
1980). Wil e Respondent concedes that no coal was being produced on the 9th
Left Longwall panel at the tinme the Citation was issued, the parties disagree
on whether this fact enables Contestant from conplying with the terms and
conditions of the Order.
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vide sufficient detail to conclude that even he believed that they had

conpl eted the process of "develop(ing) the two-entry system" as that termis
used in the Order. (Respondent's Ex. B at 37 and 39). M. Tatton's statenent
may mean nothing nore than that Contestant had finished cutting the entryways
needed to per-formlongwall mning. However, since Contestant was actively
en-gaged in setting up the longwall mning equi pment, Mtion at 5-6, there is
no basis for concluding that M. Tatton believed that they were finished with
t he devel opnent of the "two-entry system™

Even if M. Tatton's statenment achieved the necessary degree of
preci sion, his opinion cannot suffice as a basis for summary judgnent.
Opi nions do not generally provide sufficient basis for summary judgment.
Elliott v. Massachusetts Mutual Life Insurance Co., 388 F.2d 362, 365 (5th
Cir. 1968). Moreover, MSHA experts disagree with his assessnment; they believe
that the devel opnent of the two-entry devel opnent had not been conpl et ed when
the Ci-tation was issued. See, Respondent's Exhibits Hand I. Further, M.
Tatton's application of the conditions at the mne to the ternms and conditions
of the Order is not a fact that he can defi-nitely establish for the purposes
of sunmary decision. Indeed, that is the province of the tribunal after
revi ewi ng evidence and applying such evidence to the provision of the Order

The MSHA report cited by Contestant also fails to prove that the centra
material fact is undi sputed.(Footnote 5) Modtion at 7-8, refer-ring to MSHA
Ventilation Questions and Answers, Novenber 9, 1992. The report was devel oped
to provide information on new MSHA ven-tilation standards. Applying the
statenents to this case is not valid since the questions and answers are
directed toward venti- lation practices, not the use of diesel-powered
equi prent in nmnes. Also, the answers are prem sed upon standard m ning prac-
tices and do not assunme a nodification of mning practices that linmt egress
fromthe mine, thus demandi ng conpliance with rules nore stringent than those
contained in the Code of Federal Regul ations.

Accordingly, Contestant's Motion for Summary Decision is denied.

5 Even were it definitive support for Contestant's position, the
report cannot serve as a basis for establishing undi sputed facts regarding
MSHA' s posi- tion because the report is not an official policy document and
not intended to be enforced as such. See, Ventilation Questions and Answers,
Novenber 9, 1992, Introduction (attached as Secretary's Exhibit K).
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ORDER GRANTI NG RESPONDENT' S CROSS MOTI ON FOR SUMVARY JUDGVENT

It is concluded that Respondent's contention that Conplain-ant nust use
di esel equi prent approved pursuant to 30 C.F.R Part 36 during all facets of
its two-entry underground mning is con-sistent with the | anguage and i ntent
of the Modification Order, as well as the |legislative mandate pursuant to
which the Order was entered. |In contrast to Contestant's Mdtion for Summary
Deci si on, Respondent's notion for such can be affirned based upon
interpretation of the Order. Respondent's position is not de- pendent on
i nferences from evidence submitted with its notion

Respondent's Brief in support of its Mdtion is well-reasoned and
persuasive. It is based not only on the literal |anguage of the Order itself,
but also on the nature of two-entry mning, prior understanding of the parties
and anal ysis of the sources upon which Respondent relied in incorporating the
various re-quirements (Conditions) into the Mddification Order. In view of
the thoroughness and | ength of Respondent's position together with its
supporting points and authorities which appear at pages 9 through 32 of its
Cross-notion and Brief, such is here incorpo-rated by reference.

CONCLUSI ON

Cont estant Energy West contends that it is bound by the sub-ject
requi renment (Condition) only when coal is actually being ex- tracted. The
essence of Contestant's premise is that the term "devel opnent” as used in the
Modi fication Order and the applic- able requirement refers only to actua
m ni ng of the devel opnent entries and cannot include installation of equipnent
necessary to extract the coal outlined by such devel opment entries.

As pointed out by UMM in its Response in support of Re- spondent's
position ... " in order to adopt the construction urged by Energy West,
this Court would have to conclude that the Secretary deliberately chose to
protect miners froma potential fire source only while coal was being
extracted. "

It is concluded that the term "devel opnent"” does include the activity of
setting up longwall equipnment, i.e., the activity which was ongoi ng when the
subj ect citation was issued, and that this termis broad enough to enconpass
the entire process of pre- paring to retreat mne the | ongwall panel

ORDER

1. Contestant's Motion for Sunmary Decision in Docket No. WEST 92-
819-R is DENIED. Respondent's Cross-notion for Sumary
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Deci sion therein is GRANTED, Citation No. 3851235 is AFFIRMED, and this
contest proceeding is DI SM SSED.

2. In Docket No. WEST 93-168, the single penalty assess- nment of $50
sought by MSHA is ASSESSED for Citation No. 3851235.

M chael A. Lasher, Jr.
Adm ni strative Law Judge
Di stribution:

Tinmothy M Biddle, Esq., Thomas A. Stock, Esg., CROAELL & MORI NG 1001
Pennsyl vani a Avenue, NW Washi ngton DC 20004-2505 (Certified Mil)

Robert A. Cohen, Esq., Ofice of the Solicitor, U S. Departnent of Labor, 4015
W son Boul evard, Arlington, VA 22203 (Certified Miil)

Mary Lu Jordan, Esqg., United M ne Workers of Anmerica, 900 15th Street, NW
Washi ngton, DC 20005 (Certified Mail)
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