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After notice of the parties, a hearing comenced in Salt
Lake City, Utah, on April 13, 1993.
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The parties filed post-trial briefs.

WEST 92-371-R
Ventil ation Tubing

In this case Cyprus Pl ateau M ning Corporation ("Cyprus")
con-tests MSHA Order No. 3588140. The order was issued under
Section 104(d)(1) of the Act to the Star Point No. 2 Mne on
March 12, 1992.

The order, under the heading captioned "Condition or
Practice" alleges the follow ng:

As a result of a 103(g)(1) conplaint it was determ ned
that in the 3rd Right Wrking Section (two entry
systen) a mne opening had been holed into a
per manent|ly supported entry. The Section Foreman told
the crew to hang the ven- tilation tubing. One nenber
of the crew asked himif he wanted a row of roof bolts
installed first, and another menber of the crew asked
if he wanted jacks set. The foreman said it was
quitting time and that they were going to hang the
tube and go hone. The unsupported area in the
br eakt hrough was approxi mately 15 to 20 feet |ong.
The approved Roof Control Plan states when a nine
openi ng holes into a permanently supported entry, no
wor k shal |l be done in or inby such intersection unti
the new opening is either permanent supported or
tinmbered off with at least 1 row of tinmbers or jacks.

The order further alleges Cyprus violated 30 C.F. R Section
75.220(a) (1) which provides:

75. 220 Roof Control Pl an

(a) (1) Each mine operator shall develop and follow a
roof control plan, approved by the District Manager
that is suitable to the prevailing geol ogica
conditions, and the m ning systemto be used at the
m ne. Additional neasures shall be taken to protect
persons if unusual hazards are encountered.

| SSUES

The issues are whether MSHA' s order described with particu-
larity the nature of the violation as required by Section 104(a)
of the Act. Further issues are whether Cyprus violated the
regula- tions. |If such violations occurred, were they S&S
unwarrantabl e, and what penalties, if any, should be assessed.

Section 104(a) of the Act provides as foll ows:
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Sec. 104.(a) |If, upon inspection or investigation
the Secretary of his authorized representative
bel i eves that an operator of a coal or other mne
subject to this Act has violated this Act, or any
mandatory health or safety standard, rule, order, or
regul ati on pronul gated pursuant to this Act, he shall
with reasonabl e pronptness, issue a citation to the
operator. Each citation shall be in wit-ing and
shall describe with particularity the nature of the
violation, including a reference to the provision of
the Act, standard, rule, regulation, or order alleged
to have been violated. |In addition, the citation
shall fix a reasonable tinme for the abatenment of the
violation. The requirenent for the issuance of a
citation with reasonabl e pronptness shall not be a
jurisdictional prerequisite to the enforcenent of any
provi sion of this Act.

STl PULATI ON

At the commencenent of the hearing the parties stipulated as
foll ows:

1. Cyprus Plateau M ning Corporation is engaged in mning
and selling of bitumnous coal in the United States, and its
m ni ng operations affect interstate comerce.

2. Cyprus Plateau M ning Corporation is the owner and
operator of Star Point No. 2 Mne, MSHA |.D. No. 42-00171

3. Cyprus Plateau M ning Corporation is subject to the
juris-diction of the Federal Mne Safety and Health Act of 1977,
30 U S.C. O801 et seq. ("the Act").

4., The Admi nistrative Law Judge has jurisdiction in this
mat ter.

5. The subject citation and order were properly served by
duly authorized representatives of the Secretary upon an agent of
re- spondent and may be admitted into evidence for the purpose of
estab- lishing their issuance, and not for the truthful ness or
rel evancy of any statements asserted therein

6. The exhibits to be offered by Respondent and the
Secretary are stipulated to be authentic but no stipulation is
made as to their relevance or the truth of the matters asserted
t herei n.

7. The proposed penalties will not affect Respondent's
ability to continue business.

8. The operator denonstrated good faith in abating the
vi ol ati ons.
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9. Cyprus Plateau Mning Corporation is a |arge nne
operator with 1,574,629 tons of production in 1991.

10. The certified copy of the MSHA Assessed Viol ations
Hi story accurately reflects the history of this mne for the two
years prior to the date of the citation and order

EVI DENCE

WLLIAM M TAYLOR has been a coal mine inspector since 1982
He is experienced in underground m ning.

On March 12, 1992, with MSHA i nspector Dale Smth he
visited the Cyprus Mne in Carbon County, Utah

The visit was undertaken because he had received a
conplaint filed under Section 103(g) of the Act. The conplaint
did not in- volve i mm nent danger. M. Taylor renoved
Conpl ai nant's name fromthe 103(g) formbefore giving it to the

conpany.

It was alleged the violation mentioned in the 103(g) had
oc- curred in Septenber 1991

M. Taylor and M. Smith separately interviewed the five
men who were on the crew. Those interviewed were Eric Chiaretta,
Mark Stevens, Sel don Barker, Shel don Anderson, and Robert Powel
(section foreman).

Exhibit M2 is a diagram M. Taylor made after his
interviewwith the mners. The "Xs" shown on M2 are the
per manent roof sup- ports and the area wi thout roof bolts has
been colored in yellow. About 15 to 22 feet of the entire area
was unbolted. On the day of the alleged violation the Powel
crew had mned through the crosscut into the No. 2 entry. M.
Taylor identified on M2 with an orange pen the area where the
m ners were hanging tubing. In M. Taylor's opinion five miners
had undoubtedly worked in the unsupported area after they had
broken through the intersection. In addition, it would not be
possi bl e to hang tubing w thout being under an unsup- ported
r oof .

The conpany's Roof Control Plan as it relates to
unsupported openings at intersections states as foll ows:

Q  UNSUPPORTED OPENI NGS AT | NTERSECTI ONS:

When a mi ne opening holes into a permanently supported
entry, room or crosscut, or when new openings are
created by starting a side cut, no work shall be done
in or inby such intersection until the new opening is
either perma- nently supported, tinbered off with at

| east one (1) row of tenporary support (posts or
jacks) or at |east one (1)
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row of permanent supports are installed across the
opening in the bolting pattern.

In M. Taylor's opinion, installation of the tubing itself
can cause mners to be under unsupported roof. Further, exposure
to un- supported roof and resulting roof falls cause nore
fatalities than any other hazard in coal nines.

The inspector further testified as to accidents involving
unsupported roofs that occurred in the late 1970's in this m ne

M. Taylor believes that the situation was due to the
opera- tor's unwarrantable failure because in his opinion it
nmeets the criteria for such a violation. Further, it was an S&S
vi ol ati on.

In M. Taylor's opinion, the failure to use bolts or jacks
supports the unwarrantable failure allegation. M. Taylor did
not know who the individual was who stated to the foreman that
bolts or jacks should have been installed. However, he believed
it was stated by one of the witnesses he interviewed. Accor di ng
to M. Taylor's notes, the unsupported area was 15 to 20 feet.

M. Taylor agrees the tinme of the alleged violation of the
Roof Control Plan and the filing of the 103(g) conplaint was six
nmont hs ( Sept enber to March).

Section 75.222(e) contains criteria for a Roof Control Plan
for unsupported openings at intersections. The plan itself
refers only to the term"work."” "Travel" is not included in the
pl an.

M. Taylor further agrees that the place of the violation,
as shown fromhis notes, was either the 2nd Right or the 3rd
Ri ght section.

SELDON L. BARKER is enployed at the Cyprus Mne as a
shuttle car operator. He was involved in hanging the ventilation
tubing on the day of this incident involving the Robert Powel
crew. They were working in the RIGHT section and it could have
been 2d Right or 3d Right. There is about a 500-foot difference.
However, there is no difference in the roof.

This incident occurred toward the end of the graveyard, a
production shift.

M. Barker identified the location of the roof bolter in
No. 2 entry (marked in blue on Exhibit M2).

The ventilation tubing itself is two feet in dianeter and
about 10 feet long and it takes two tubes to cross a 20-foot-w de
i ntersection.
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The area marked in yellow on Exhibit M2 is the last cut
between No. 1 and No. 2 entry.

The ventilation tubes insert one into the other, male to
female. A miner holds the first tube and it takes two or three
people to hang it. They were hanging it as fast as they coul d.
M. Barker did not recall any conversation regardi ng unsupported
roof nor did he hear anyone say anything about installing roof
support.

M. Barker was not sure if he was under any unsupported
roof when he was hanging the ventilation tubing but the nature of
the job could possibly put himunder such unsupported roof.

M. Barker knows you don't go out past unsupported roof and
expose yourself to the hazard of having it fall on you.

The weakest part of the roof is the first few feet of the
br eakt hrough and that portion falls regularly.

It is the supervisor's decision to decide if jacks or roof
bolts shoul d be set.

M. Barker was not sure if he was under unsupported roof
and he didn't tell the foreman to install jacks or roof bolts.
It took about five mnutes to get the tubing up

ERI C CHI ARETTA was a Cyprus roof bolter in Septenber 1991
and he was famliar with the incident involving Robert Powell as
t he supervisor.

They were working in the 2nd Right or 3rd Right and they
were at the end of the graveyard shift, which is an eight-hour
shift.

M. Chiaretta was a roof bolter on the Powell crew. He
iden-tified the location of the roof bolting machi ne as being 15
feet outby the intersection.

M. Chiaretta was present when they di scussed hanging the
tubi ng and he agreed with the statenents of wi tnesses Tayl or and
Bar ker .

In Septenber 1991 at the tine of the incident, the crew
hung three to four pieces of ventilation tubing and there were
five to six of theminvolved. Powell also assisted.

Gary Groom a nenber of the group, asked Powell if he
wanted to put in a row of bolts. Goomis no longer in the State
of Utah, and he did not testify at the hearing.

M. Chiaretta did not remenber bei ng under unsupported roof
but such a possibility exists. You could go into such an area.
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I f unsupported roof falls it can cause a fatality. The
roof in this nmne was fair to poor. The 2nd Ri ght and/or 3rd
Ri ght area consists of a lot of nud and siltstone and it has fair
t op.

Prior to Septenber 1991, nornmally the mners would support
any unsupported area and then hang ventilation tubing. There
were jacks avail able on the roof bolting machine.

Ventilation tubing can obscure your view of any roof hazard
as it is being installed. The roof bolts were four six-inch
pl at es.

SHELDON P. ANDERSON has been a Cyprus nechanic for 13 years
and is famliar with the incident that occurred in Septenber 1991
at the tinme they holed through the No. 2 entry. He had di scussed
this incident with Inspector Taylor. About 500 feet separates 2d
Ri ght and 3rd Ri ght.

After they broke through into the No. 2 entry, the area was
not supported. The unsupported area of the roof was 12 to 15
feet and the distance across the intersection was 19 to 20 feet.

The crew hung at |east three pieces of tubing. While
hangi ng the tubing, M. Anderson might have had his arm out under
the un- supported roof. He recognizes that it is an unsafe
practice to work under unsupported roof.

M. Anderson stated that the day after this incident
occurred it was discussed and decided that in the future they

woul d install jacks or roof bolts before installing ventilation.
M. Powell was present and he said they were in a hurry. M.
Anderson knew it wasn't right. It took about five to six mnutes

to hang the tubing. M. Anderson was nervous about testifying.
M. Powell didn't force himto do anything that was unsafe.
There was a possibility that he was under unsupported roof. The
conversation they had about this matter was at a regular safety
nmeet i ng. It may have been the fol- |owing week. M. Powell
said, "We were all responsible”; but he didn't think it was
unsaf e.

LEE H SM TH, an MSHA field office supervisor is an
i ndi vi dual experienced in underground nmining and roof contro
pl ans.

M. Smith identified Exhibit M5 which he hel ped draft. M5
are the MSHA regul ations relating to 30 C.F. R Part 75 entitled
"Safety Standards for Roof, Face and Rib Support.™ It is the
final rule effective January 27, 1983.

It is MSHA's intention, according to M. Smth, to prevent
travel under all roof and the agency feels very strongly about
any mners working or traveling under such unsupported roof. M5
requi res permanent or tenporary supports on five-foot centers
before "any other work or travel in the intersection.” On the
ot her hand, the operator's Roof Control Plan only contains the



term "work".
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According to M. Smith, the term"work" means any activity and

t he purpose of the Roof Control Plan is to prevent all exposures
under unsupported roof.

CYPRUS EVI DENCE

ROBERT POWELL, section foreman is experienced in underground
m ni ng.

In Septenber 1991 M. Powell was supervisor of the 2nd Ri ght
section. In that section the conditions of the roof were good.
They were taking 40-foot cuts.

M. Powell identified the production exhibit for Septenber
13 in the 2d Right section. (Ex. R-1). He did not know what
date the ventilation tubing incident occurred.

The roof in the 3rd Right section is the same as the 2d
Ri ght section. But without knowi ng the exact |ocation, M.
Powel | cannot search out a production report.

Ventilation tubing is taken down to keep the continuous
m ner fromchewing it up; then it is restored to ventilate the
face.

M. Powel | vaguely renenbers the incident being discussed.
There were no miners under the unsupported roof and it took two
to three mnutes to put the tubing back up. The crew was not at
risk.

The term "work" as is used in the Roof Control Plans neans
mn- ing with a continuous mner or roof bolting. Preshift exans
are also included as well as rock dusting, testing the roof, gas
checks, etc. No one from Cyprus said that definition was w ong.

M. Powel| agrees the roof bolter was sitting outside the
entry. |If M. Goomhad come to himin Septenber 1991 and said
it was unsafe to put up ventilation tubing w thout putting up
jacks, they would have set jacks. He does not recall any such
conversation with Messrs. Groom and/or Chiaretta. Setting jacks
i nvol ves a greater risk than hangi ng ventilation tubing.

M. Powel| does not dispute that in Septenber 1991 the
i ncident as described by Chiaretta occurred. There was only one
occasion in Septenmber when the holing through occurred as
described by the wit-nesses. M. Powell indicated the crew was
never under unsupported roof; it is not a safe mning practice to
be under such roof.

ROBERT A. LINDSEY is a Cyprus scoop operator who he has four
years underground experience. He is famliar with this incident
and with the conditions at the tine. He recalls that three
ventilation tubing pieces were hung and they had been |vying
against the ribs to
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keep the continuous mner fromtearing themup. The only tubing
was down the mddle of the crosscut.

M. Lindsey did not go out under any unsupported roof nor
did he see anyone el se do so; there was no adverse roof in the
ar ea.
No one suggested that roof bolts or jacks be installed in the un-
supported crosscut.

M. Lindsey renmenbers that incident happened at the end of
the shift. He believed it was highly unlikely he would have
st epped out; however, an armor |leg or part of his body could
have been under the unsupported roof. This incident occurred in
2d Right.

It is nowthe policy of Cyprus not to go beyond the | ast
open crosscut.

CARL J. DOMNARD is a miner helper. He did not renenber
hangi ng the ventilation tubing. Further, he didn't hear anyone
conpl ai ni ng about installing bolts and jacks.

The crew was in 2d Right with M. Powell. At the later
safety meeting, M. G oomexpressed concern that the activities
were unsafe but he didn't know if G oomor Chiaretta had said
anything to M. Powell, who was also at the safety neeting. M.
Powel | said it wouldn't happen again in any event.

RI CHARD TUCKER is the senior safety representative for
Cyprus.
M. Tucker has hung ventilation tubing; it is not difficult to
hang. The adjustnments are nmade by the miner sinply swaying with
t he tubing.

M. Tucker believed this violation was not S&S nor was it
unwar r ant abl e.

After Cyprus received the order in this case, it attenpted
to change its Roof Control Plan to establish a different
definition of the term "work"

M. Tucker admitted that there was no reason to believe that
this incident had not happened. He initially |earned about it
when MSHA's order was issued. The Roof Control Plan does not
permit mners to go inby under unsupported roof at intersections.

The primary responsibility for safety rests with the
superin-endent. M. Powell was not disciplined as a result of
the incident in question.

M. Tucker further agreed that no part of the body of a
m ner, such as an armor |eg can go under unsupported roof under
any cir- cunstances. Roof bolts support a six-inch by six-inch
ar ea.
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Cyprus agrees that hangi ng tubing inby an unsupported inter-
section can be safe or unsafe depending on the roof conditions.

The witness introduced a citation issued by an Inspector
Ganser which was neither S&S nor unwarrantable. (Ex. R-2.) M.
Tucker was not able to nake an estinate as to whether it was safe
for mners to do what they did in this case because he didn't
know the conditions of the roof. He deternmined that there was a
viol ati on of the Roof Control Plan from what he has been told and
this is why he asked Cyprus to change its definition of "work."

He believed there is reason for disagreenent concerning the

definition of "work.” He did not believe hangi ng tubing
constituted work and it's okay to go under unsupported roof to do
things that are not considered to be "work". According to the

Roof Control Plan, when you go into an area it depends on whet her
the roof is safe. However, no m ner should ever be exposed to
unsupported roof.

M. Tucker, who has worked with other MSHA districts,
indicated that mners will go inby unsupported roof for preshift,
for ventila- tion and for rock dusting.

W LLI AM TAYLOR was recalled to testify concerning the
"Ganser" citation. Wen this citation was issued, the jacks were
present although they were six feet two inches apart (not five
feet as required); also, it was not shown that anyone was worKking
in the area.

He indicated the difference between the "Ganser" citation
and this citation was that the Powell crew was in a hurry and was
tired. M. Taylor believed the MSHA office had probably tal ked
to himabout the correct citation, particularly, in view of the
fact that there were two "Ganser" citations.

EVALUATI ON OF THE EVI DENCE

As a threshold matter, Cyprus argues the Secretary failed to
conply with the particularity requirenments of Section 104(a) of
the Act. In this case it is true that the Secretary failed to
establish the exact date and place of the alleged violation. The
vi ol ati on may have occurred Septenber 13, 1991, or on sone other
date in Sep-tenber. |In addition, it my have occurred on 2d
Ri ght or 3rd Right.

The Conmi ssion ruled that the primary reasons for the
specifi- city requirenments are "for the purpose of enabling the
operator to be properly advised so that corrections can be made
to insure safety and to all ow adequate preparations for any
potential hearing on the matter. JimWlters Resources, Inc., 1
FMBHRC 1827, 1829 (Novenber 1979). See also Cyprus Tonopah
M ni ng Corporation, 15 FMSHRC 367 (March 1993) wherein the
Commi ssion repeated its view that the re-
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qui rement serves the purpose of allowi ng the operator to discern
what conditions require abatenent and to adequately prepare for a
heari ng.

The record shows the witnesses who testified for the
Secretary and Cyprus knew what event was being di scussed and what
actions were taken. Sonme witnesses testified the incident took
place in 2d Right and sonme testified it was 3rd Right. The
sections are in the sane area of the m ne, about 500 feet apart.
(Tr. 97, 105, 152). Every- one agreed it occurred in Septenber
1991. (Tr. 105, 152).

Section foreman Powel | acknow edged there was only one
"hol e-through incident.” Wile he only "vaguely" recalled it, he
testi- fied at length concerning the facts.

In this case abatement of the violative condition was not
i nvol ved.

Cyprus failed to show any prejudice and the specificity
section does not warrant a dism ssal of this case.

In this case there is no direct evidence that any niners
wer e under unsupported roof when installing the ventilation
t ubi ng. However, it is clear that the work (hanging the
tubi ng) was being done "inby" (Footnote 1) the intersection
wi t hout the new openi ng being supported in any manner. Such work
constitutes a violation of the roof control plan.

The credi bl e evidence establishes such "inby" work and on
the record | enter the foll ow ng:

FI NDI NGS OF FACT

1. Sheldon L. Barker, a shuttle car operator, was invol ved
i n hanging the vent tube. (Tr. 103, 104).

2. M. Barker agreed with M. Taylor as to the location of
the roof bolting machine. (Tr. 106).

3. The crew was hanging at |east two vent tubes across the
20-foot intersection. (Tr. 108).

4. The area marked in yellowon M2 is the last cut between
No. 1 entry and No. 2 entry. (Tr. 108, 109).

1 "I nby" has been defined as "toward the working face, or interior of the
mne." A Dictionary of Mning, Mneral and Related Terns, at 572.
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5. They hung the tubing at the end of the shift and they were in a
hurry to get out of there. (Tr. 110).

6. M. Barker "can't really be sure"” if he was out under unsupported
roof when hanging the tubing. (Tr. 112-113).

7. There is a "good possibility" that fromthe nature of the hanging
the vent he m ght be out under the unsupported roof. (Tr. 113).

8. Eric Chiaretta stated five or six mners were hanging three or four

lines of tubing. M. Charietta couldn't recall if he "was actually out in the
i ntersection or not," but "the possibility was there to step out.” (Tr 136).
Whi | e hanging the tubing you are not standing still. (Tr. 136). There was 15

to 20 feet of unsupported roof. (Tr. 137).

9. Shel don Anderson hung the tubing. To hang the tubing "you nmay have
an armsticking out" or you "may nove with the tube." (Tr. 151, 154).

Section foreman Powel |l asserts it was not "work" within the meaning of
the roof control plan to hang the tubing. |In addition, they were never under
unsupported roof. [M. Powell's views of the roof control plan are erroneous.
Hangi ng tubing is "work"” inby any unsupported intersection.]

M. Tucker seeks to persuade the Judge that the hangi ng of
vent tubing is relatively "very easy." (Tr 303). | am not
persuaded since it is overhead work, an effort is being nmade to
i nsert one sleeve into another, vision is limted, and m ners
must nove and sway with the tubing. Those factors cause ne to
conclude that there is a reasonable |likelihood these mners would

be under the unsup- ported roof. It may well be that w tnesses
Powel | and Lindsay did not go under unsupported roof when hangi ng
the tubes. However, the likelihood still exists and therein lies

t he viol ati on.
S| GNI FI CANT AND SUBSTANTI AL

A violation is properly designated as being S&S "if, based
on the particular facts surrounding the violation, there exists a
reasonabl e |ikelihood that the hazard contributed to will result
inan injury or illness of a reasonably serious nature.” Cenent
Divi- sion, National Gypsum Co., 3 FMSHRC 822, 825 (April 1981).
In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Commi ssi on expl ai ned:

In order to establish that a violation of a mandatory
standard is significant and substantial under Nationa
Gypsum the Secretary mnust prove: (1) the underlying
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violation of a mandatory safety standard; (2) a
di screte safety hazard--that is, a nmeasure of danger
to safety-- contributed to by the violation; (3) a

reasonabl e |ike- |ihood that the hazard contributed to
wll result in an injury; and (4) a reasonable
likelihood that the injury in question will be a

reasonably serious nature.

See al so Austin Power Co. V. Secretary, 861 F.2d 99, 103-04 (5th
Cir. 1988), affg. 9 FMSHRC 2015, 2021 (December 1987) (approving
Mathies criteria). The question of whether any specific violation
is S&S nust be based on the particular facts surrounding the

viol ation. Texasgulf Inc., 10 FMSHRC 498, 500-501 (April 1988);
Youghi ogheny and Ohio Coal Co., 9 FMSHRC 2007, 2011-2012
(Decenber 1987).

The evidence establishes factors (1), (2) and (4) of the
Mat hi es formulation. |In connection with paragraph (3) of
Mat hi es, Cyprus asserts the S&S all egations fail because the
evi dence did not consider the specific roof conditions in the
entry and other factors related to the |ikelihood of a roof fall
(Tr. 62-63, 92-93, 95). | agree. Chiaretta described the roof
as "fair to poor." However, the inspector did not discuss the
roof conditions with the mners. Although additional roof
support was used, the inspectors were not present at the tinme of
the hol e-through. As a result there was no evidence of paragraph
(3) of Mathies.

A credibility issue arises concerning the two citations
i ssued by Inspector "Ganser." These two citations were not S&S
However, | give the Ganser citations zero weight. Basically, the
facts in the Ganser citations were not the sane as invol ved here.

The S&S al |l egations should be stricken
UNWARRANTABLE FAI LURE

The special finding of unwarrantable failure, as set forth
in section 104(d) of the Mne Act, 30 U S. C 0O 814(d), may be
made by aut horized Secretarial representatives in issuing
citations and withdrawal orders pursuant to Section 104. In
Emery M ning Corp., 9 FMSHRC 1997, 2004 (Decenber 1987), and
Youghi ogheny and Chi o Coal Conpany, 9 FMSHRC 2007, 2010 (Decenber
1987), the Conmi ssion defined unwarrantable failure as
"aggravated conduct constituting nore than ordinary negligence by
a mne operator in relation to a violation of the Act." Enmery
exam ned the nmeani ng of unwarrantable failure and referred to it
in such terns as "indifference,” "willful intent,"” "serious |ack
of reasonable care,” and "knowi ng violation.” 9 FMSHRC at 2003.

In this case, M. Powell interpreted the roof control plan
to mean that certain activities including pre-shift exam nations
estab- lishing ventilation or preparing the mne by rockdusting,
scal i ng
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bad rib, sound testing the roof, or gas checks were permtted
i nby an unsupported opening. (Tr. 246, 262).

M. Powell's interpretation is somewhat supported by the
criteriain 30 CF.R 0O 75.222(e). VWile the criteria refer to
"work or travel," the Cyprus roof control plan refers only to
"work." (Tr. 90). The absence of "travel" on Cyprus's work plan
suggests that sonme activity could be permtted inby an
unsupported roof.

As previously stated, M. Powell's viewis erroneous. In
view of the hazards involved by roof falls | agree with M.
Smith's opinion that all exposures to unsupported roof are
prohi bited. (Ex. MD5).

However, a good faith belief (although m staken) that no
vio- lation existed excludes the inposition of an unwarrantabl e
failure finding, Florence Mning Co., 11 FMSHRC 747, 753 (May
1989); Southern Chio Coal Co., 11 FMSHRC 138, 143 (February
1988); Utah Power and Light Co., 12 FMSHRC 965, 972 (May 1990).

For these reasons the unwarrantable failure allegations are
stricken.

A credibility issue arose as to whether sone crew nenbers
may have suggested to M. Powell, the crew foreman, that roof
bolts or jacks be installed before rehanging the tubing. Wile
these facts were alleged in Oder No. 3588140, Inspector Tayl or
could not recall if anyone made such statenents during his
interviews. In addition, M. Taylor's notes did not reflect such
statenents. Messrs. Barker, Anderson, Kindsey, and Downard were
not aware of any such conver- sation. (Tr. 112, 124, 155, 280-
182, 295). In sum | credit M. Powell's testinony that he did
not recall anyone in general or specifically M. Chiaretta or M.
Groom questioning himabout set- ting jacks or bolting the area
before installing the tubing. (Tr. 244, 249, 252, 261). M.
Powel | has been an underground mner for 20 years. |f anyone had
requested himto install temporary or permanent support, he would
have done so. (Tr. 251, 261-262).

CIVIL PENALTI ES

Section 110(i) of the Act nandates consideration of six
criteria in assessing appropriate civil penalties.

Cyprus is a large operator with 1,574,629 tons of
production in 1991.

The penalty set forth in this order is appropriate and wll
not affect the operator's ability to continue in business.
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The prior history is favorable to Cyprus as the conpany had
only 13 violations assessed for the two-year period ending March
9, 1992.

The operator was negligent in that its section foreman
shoul d have known of the requirenents of the roof control plan

Since mners could have been exposed to the unsupported
roof, the gravity should be considered as high.

In view of the circunstances, abatenent was not involved on
this record.

For the above reasons, Order No. 3588140 is MODIFIED to a
104(a) citation, which citation is AFFI RVED

WEST 92-370-R
Shuttl e Car Brakes

In this case, Cyprus contests Citation No. 3850267 issued
under the provisions contained in Section 104(d)(1) of the Act.

The citation under the heading captioned "Condition or
Practice" alleges the foll ow ng:

As a result of a 103(g)(1l) conplaint it was
deternmined that the #8 off standard Joy
shuttle car was operated on the 3rd South
Active Working Section in an unsafe
condition. The foot brakes on the shuttle
car were inoperative. An agent of the
operator knew the condition existed and
permtted the shuttle car to be operated in
an unsafe condition for the purpose of
produci ng coal

The citation further alleged that the above condition or
prac- tice constituted a violation of 30 C.F.R Section
75.1725(a), a mandatory safety standard. It is further alleged
that the violation was of such a nature that it significantly and
substantially con- tributed to the cause and effect of a mne
safety and health hazard. The regulation allegedly violated
provi des as foll ows:

75. 1725 Machi nery and equi pnent; operation
and mai nt enance.

(a) Mobile and stationary machi nery and equi pnment
shall be mmintained in safe operating condition and
machi nery or equi prent in unsafe condition shall be
renoved from serv- ice i mediately.



~1753

The principal actors in the shuttle car/brake incident were
Sel don Barker (car operator), Paul Downard (spell boss), and Bil
Burton (shift foreman).

EVI DENCE

W LLI AM TAYLOR received a 103(g) conplaint. It alleged a
shut- tle car had been operated w thout brakes. M. Taylor
traveled to the nmine on March 10 and gave the conpany a copy of
the conplaint. It indicated that on February 12, 1992, this
i nci dent occurred in 3rd south.

M. Taylor nmet with conpany representatives Hansen
Gunder son, and Sal erno and they hel ped himintervi ew conpany
workers in the foreman's office

M. Taylor interviewed Sel don Barker, Bill Burton and Paul
Downar d. Barker told M. Taylor that the brakes on the shuttle
car kept getting worse and within two hours before the end of the
shift the operator could push the brakes all the way down and
they did not respond.

The shuttle car operates fromthe face to the feeder
breaker. In this distance it travels one crosscut and goes
around pillars; the maxi mum di stance travelled woul d be 400- to
700 feet. There were two shuttle cars in use in this section
that traveled to the feeder breaker. [A shuttle car normally
carries 8 to 10 tons.]

M. Barker told Inspector Taylor he alnost ran over a man
com ing out of a crosscut. However, he was able to stop. M.
Bar ker conpl ai ned that there were "no brakes" but he agreed to
run the equi pnment for the last two hours if M. Downard i nfornmed
those on the shift that the brakes were not operating. M.
Downard agreed to this arrangenent. M. Barker also told
Supervi sor Burton that he had "brake problens."

M. Taylor believed this was a violation of 30 C.F.R
O 75.1725(a) because the service brakes were not operational
The regul ation requires an operator to renove equi pnment from
service that is in an unsafe condition.

The operator of the shuttle car nornmally sits in the
direction of travel and to tramthe equi pnrent he would nove it in
a reverse direction.

There are panic bars or energency brakes provided on the
shut- tle car. M. Barker indicated the enmergency brakes worked.
In a normal mining cycle the shuttle car operator used the
service brakes to stop the shuttle car
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On February 12 the area where the shuttle car was operating
was sl oped; driving the shuttle car around the corner would
present a hazard. In M. Taylor's opinion, if this equipnent
continued to operate, it was reasonably likely that an accident
woul d occur. Supervisors Downard or Burton could have taken this
equi pnent out of service.

M. Taylor issued this citation as an unwarrantable failure
since he felt it was an aggravated situation for the foreman to
allow this equi pnent to operate. The same reason applied to the
second | evel supervisor

There are only three ways to stop a shuttle car: using a
foot pedal, emergency brake, or the service brakes. The ability
to use an energency brake did not affect M. Taylor's S&S
eval uati on.

M. Barker told M. Downard he would continue to operate the
shuttle car for the two hours left in the eight-hour shift.
M. Downard was filling in as the crew boss but normally he is a
menber of the crew.

SELDON BARKER has been a shuttle car operator for 19 years.
On February 12, 1992, he was working in the 3rd South section
devel oping a main panel for a |ongwall. There were seven
menbers in the crew plus a supervisor. M. Downard was acting
supervisor and Billy Burton was his supervisor

M . Barker was operating an off-standard shuttle car. O f-
standard neans he would be driving on the opposite side that is
normal for driving an autonobil e.

M. Barker was hauling coal fromthe continuous nmner to
dunp it behind the feeder breaker, a distance of about 600- to
700 feet. The shuttle car weighs 33,000 pounds. There were
holes in the road. It takes about a minute to |oad the shuttle
car and a minute to go fromthe continuous mner to the feeder
breaker, which is uphill. Wen the shuttle car is enpty, you
drive downhill. It takes about a mnute to dunmp at the feeder
breaker and a round trip takes about five mnutes. Wen
operating the shuttle car to the feeder breaker you do not trave
in a straight line but you drive around corners.

On February 12, the brakes on the shuttle car becane inoper-
able as there were no brakes at all with two hours renmaining in
the shift. M. Burton advised M. Downard that he had no foot
br akes.

M. Downard suggested bl eeding the brakes. This took from
15 to 20 mnutes to do, but it did not restore braking power.
They di scussed the possibility that the master cylinder was not
functi oni ng.
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In an eight-hour shift, they nove about 100 shuttle cars.
If they shut down this equipnent, their goal could not be
achieved. Messrs. Downard and Barker agreed to keep the shuttle
car running. M. Barker couldn't tell M. Downard to take the
shuttle car out of production. They made their 100 shuttle car
gquota for that day.

VWhen operating the shuttle car wi thout brakes and when
unl coad- ing at the feeder breaker, the operator is going uphill
In this position, the shuttle car is held in position by taking
your foot off of the pedal and changing seats. Wen M. Barker
saw M. An- derson behind him he back-tramed the shuttle car
Back-tramr ng or feather-tranm ng is when you put a toe under the
tram pedal | o- cated on the reverse side. M. Barker was not in
the proper seat to operate the tram pedal

On February 12, Supervisor Burton was on the section for an
hour and M. Barker believed M. Burton talked to M. Downard who
said there was a problemwi th the brakes. It was M. Barker who
first suggested that he could operate the shuttle car in a
reason- ably safe manner.

M. Barker did not use the energency brakes except when he
stopped on a hill. He has nore shuttle car experience than
anyone else at the mine. He did not refuse to operate the
shuttle car with the bad brakes. He thought he had a choice in
this matter, (i.e., to refuse to operate the shuttle car), but he
didn't know how far he could go with it.

SHELDON ANDERSON was the mechanic on February 12 in the 3rd
Sout h section. The 3rd South floor bottom has a grade going
down- hill. The floor was slick and contained | oose coal. In
addition, the surface was uneven.

On February 12, M. Barker was on the feeder dunping a | oad
of coal and M. Anderson was going through the crosscut behind
him M. Anderson flashed his |light and as he stepped around the
shuttle car it came back on him |If he hadn't junmped he woul d
have been struck and either killed or hurt.

M. Anderson yelled at M. Barker. M. Barker did not say
anything. M. Anderson did not know the brakes on the shuttle
car were inoperative. The next day, M. Downard stated he had
made a m stake and he shoul d have told everyone the shuttle car
had no brakes. |In M. Anderson's opinion, it was not a safe
practice to use energency brakes.

GEORGE W MANSON has been a Cyprus nechanic for 12 years
and is experienced in mning. On February 12, he was involved
with the brakes on the No. 8 shuttle car. Generally he serviced
and nmai n- tained equi pnent in the section and on February 12 he
repaired the brakes on shuttle car No. 8 in accordance with a
mai nt enance request.
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The brakes were slow in stopping the equi pment so the disks
were cl eaned and the brakes bled. Thereafter, the equipment was
tested for stopping ability. They found that the reservoir brake
fluid m ght have been three-eighths of an inch to one-half inch
bel ow normal . [The shuttle car was equi pped with a dry braking
system]

On the second day the nmintenance departnment received the
same conplaint and the brakes were bled. They were also tested
and M. Manson felt they were operable.

Athird time they were instructed to recheck the equi pnent
because sonet hi ng was causing the brakes not to function. In
removing the master cylinder they discovered that there was no
fluid com ng out of the line. They then went to the upper
reservoir and renoved the line. At this point they found a snall
rock which stopped the flow of the brake fluid into the master
cyl i nder.

In M. Manson's opinion, the problemthat they found woul d
not make the equi prent unsafe to operate. The brakes would stil
stop the equi pnent but it would take longer to stop it.

ART C. GORE is an MSHA coal mne inspector and experienced
in mning. He identified Exhibit M8 and di scussed the technica
as- pects of the braking system He further indicated that MSHA
records show 87 fatalities have occurred from bad brakes and 16
fatalities have been the result of shuttle car accidents.

PAUL DOMNARD i s a person experienced in underground nining.
He has been a nmenber of the Robert Powell crew as an hourly
enpl oyee and he occasionally fills in as spell boss. On February
12, 1992, he was spell boss on the afternoon 10-hour shift. M.
Barker tal ked to himabout the brakes on the shuttle car and he
further indicated he was having problens with the brakes. M.
Downard told himthey should find sone brake fluid. M. Downard
was experienced with Joy shuttle cars and he felt he could handl e
t he nmechanics involved. M. Barker added the brake fluid and M.
Downard was outside | ooking at the brake calipers. He did not
touch the brakes. They found there was sone air in the system
and you could see air bubbles in the leaking fluid. M. Downard
al so | ooked in the brake fluid res-ervoir but couldn't see
anything. The brake pedal felt spongy. There nmay have been sone
air but there was sone braking power. The frame was wet from
where the fluid was | eaking. M. Downard told M. Barker that
they would order a master cylinder. M. Barker said there was no
way to get it changed before quitting tinme. M. Barker said he
could run the shuttle car safely. M. Barker has 15 years
experience runni ng shuttle cars.

M. Downard has the authority to take the equi pnent out of
service if it is unsafe. |f M. Barker had not nade the
suggesti on about safe running, M. Downard woul d have taken the
equi prment out of service.
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M. Downard told sone of the nmen on the crew that M. Barker
was having problens with the brakes but he did not tell all of
them M. Downward was hoping to get the master cylinder
installed within 15 to 20 m nutes.

M . Downard observed Messrs. Burton and Barker talking and
M. Burton said to shut it down if there was any problens.
M. Downward did not have any discussion with M. Burton
concerning the brakes.

During the rest of the shift, M. Downard saw M. Burton at
the shuttle car. He did not see Barker alnobst run over M.
Anderson but he felt that he had a fail-safe brake system and the
energency brake; in addition, back-trami ng was al so avail abl e.
Back tramm ng or feathering a tram pedal will slow down the
equi pnent .

M. Downard indicated his relationship with shuttle car
opera- tor Barker was not good. M. Barker does not |ike to take
orders and he was previously suspended one day when M. Downard
was the spell boss.

The conpany budgets 100 shuttle carl oads per shift. M.
Barker did not say to himthat he wanted to help hi m make his
quot a.

The followi ng shift, M. Downard and the crew di scussed the
Anderson incident. M. Downard was concerned that he had not
made it around to everyone to tell them about the brakes on the
shuttle car. M. Downard indicated to the crew that if it
happened again, he'd shut it down and fix it. M. Downard should
have done it dif- ferently and he doesn't feel he should have
relied on M. Barker. But as spell boss, M. Downard thinks he
is entitled to rely on statenents by his equi pment operator.

M. Downard felt that M. Barker's desire was for safety and
he felt confident that Barker could safely operate the equipment.

M. Barker was confident in this regard but he wanted the crewto
know about it. He agreed that operating a shuttle car w thout
service brakes would be unsafe. However, there are tinmes when it
depends upon how bad the brakes are. M. Downard assuned there
were sonme brakes because Barker could still operate the

equi prent. M. Barker said he had other brakes, however the
condition was un- safe if there were no brakes and the equi pnent
was bei ng operated by tranm ng and energency brakes. [The
purpose of the reverse tramis not to stop the shuttle car.]

After M. Downard agreed to let M. Barker operate the
shuttle car he did not tell Anderson about the brakes. M.
Downard's re- sponsibility was greater than M. Barker's under
the circunstances.

ROBERT A. LI NDSEY has been enpl oyed by Cyprus for 11 years
and has operated diesels, shuttle cars, and roof bolters.
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It is conpany policy to renove any unsafe equi pment from
serv- ice. That authority is set forth on the task training
sheet .

Messrs. Barker and Downard did not have a good rel ationship
It was, in fact, a "bad" relationship and there was aninosity be-
tween the two nen but M. Lindsey did not know why. |t has been
going on for a long tine. Additional mners having a bad
relation- ship are M. Barker, Ben Brady, and Benny Avhil

M. Lindsey agrees he is not saying soneone engi neered acci -
dents to make M. Downard | ook bad. He considers M. Downard to
be a good supervisor but other individuals do not agree. In M.
Lind- sey's opinion, M. Barker is fairly vocal about safety
i ssues and he wouldn't be shy in this respect with M. Downard.

JERRY DOLI NSKI is the mai ntenance foreman for Cyprus. He
has been enpl oyed by the conmpany for 15 years and is experienced
i n mai ntenance and underground coal mining. In February 1992, he
was superintendent for George Manson and on February 13, 1992,

t hey worked on the No. 8 shuttle car. The conplaint was that
there were no brakes. The pedal went to the floor

Messrs. Dolinski and Manson bl ed the brakes but they would
not build up. This indicated to M. Dolinski that there was no
brake fluid in the master cylinder

Exhibit R 13 shows that there was no reference to work on
the shuttle car on February 11 nor on February 12. On February
13 it was indicated the line was plugged and the brake fluid
coul d have been going through and | ater plugged. On February 14
no work was done on the brakes. Even if the master cylinder is
one-hal f or one-third full the brakes will still continue to
oper at e.

M. Dolinski found no brakes at all on shuttle car 8. He
explained in detail the nature of the dry (as distinguished from
wet) brakes. He further explained the cause of the problemwas a
smal |l rock that blocked the flow of the brake fluid.

WLLIAMB. BURTON is a shift foreman with 21 years
experience. He has held various positions in the mne. On
February 12, 1992, he was a shift foreman and was making his
rounds. He canme to M. Bark- er and talked to himwhile he was
in the shuttle car. M. Barker stated the brakes were bad or
screwed up but he was running it fine and the crew had been
notified. He said he had no brakes.

M. Burton indicated that any operator can shut down
equipnent if it is unsafe and he is expected to notify the
foreman when he does that. On February 12 M. Burton said the
shuttle car should be taken out of service. He also checked with
Shel don Anderson and asked himif he had been al nost run over by
a shuttle car. He replied, "No, it wasn't a big deal."
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On this particular day there were two or three shuttle cars
on 3rd Sout h. I f Barker went out of service they could stil
continue to run coal. The shuttle car should be taken out of
service if it is unsafe to operate and M. Burton believed they
were all partly responsible.

M. Barker received a disciplinary for the matters between
him and Downard; this occurred a couple of weeks ago. This
event was because M. Barker was "harassing" M. Downard.

DI SCUSSI ON, EVALUATI ON AND FURTHER FI NDI NGS

Credibility issues involve the condition of the shuttle car
brakes and the operator's know edge as to these unsafe conditions
on February 12, 1992. On these issues | essentially credit the
testi- nmony of Sheldon Barker. As the shuttle car operator, he
woul d be the npbst know edgeabl e person concerning the condition
of the shut- tle car. The credible evidence established the
fol | owi ng:

FI NDI NGS OF FACT

1. Shel don Barker was the shuttle car operator on February
12, 1992. (Tr. 432).

2. On that day, the brakes slowy deteriorated until there
were about two hours left in the shift. At that point the foot
brakes would not stop the shuttle car. (Tr. 442, 443).

3. M. Barker advised Supervisor Paul Downard that he had
no brakes. (Tr. 443). Downard said, "We'Ill|l bleed them" After
bl eedi ng them M. Downard coul d not get any brakes. (Tr. 443,
453) .

4, The two nen believed it could be a master cylinder
problem (Tr. 444).

5. I f Barker could operate the shuttle car, they could
reach their goal of 100 car production quota. (Tr. 445).

6. Bar ker had never operated a shuttle car with conpl ete
| oss of service (foot) brakes. (Tr. 447). He wasn't too sure he
had the option to shut down the shuttle car. (Tr. 446).

7. He held the shuttle car (while unloading it) by
feathering the tram pedal. Feathering neans you engage the peda
and then let off. (Tr. 447, 448).

8. Whi | e he was dunpi ng one | oad, M. Anderson wal ked in
front of the shuttle car but junped out of the way. (Tr. 448,
449) .
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9. On February 12, Supervisor Barker was in the section
M. Barker heard M. Downard tell M. Burton there was trouble
with the brakes. (Tr. 450).

10. M. Barker suggested to M. Downard that he could
operate the shuttle car rather than wait for the master cylinder
(Tr. 456).

11. It was agreed by Barker that Downard woul d advi se al
persons in the section that the buggy was in an unsafe condition
(Tr. 458). Barker did not tell Burton that the shuttle car was
unsafe. (Tr. 458).

12. M. Barker was operating the shuttle car nore
cautiously than usual. (Tr. 462).

13. M. Barker was assured everyone in the section knew the
brakes were not operating. (Tr. 466).

14. There was no refusal to operate the equipnment. Barker
felt he was doing a service to Downard to keep the buggy
operating. (Tr. 466).

15. Wlliam Burton, shift forenman, encountered Barker |ate
in the shift. He stated he was having problens with the brakes.
They were "bad" or "screwed up." However, he (Barker) was
running it fine and the crew had been notified. (Tr. 721-722).

16. M. Burton didn't hear about the Barker/Anderson near
collision until about a nmonth later. (Tr. 728).

FURTHER FI NDI NGS

It may well be that M. Barker could run this equi pnment by
usi ng reverse tranm ng. However, the use of a shuttle car
wi t hout service brakes is "unsafe" within 75.1725(a) and the
equi pnent rust be renoved from service i medi ately.

M. Dolinski confirnmed M. Barker's view that there were no
brakes, which was the condition M. Dolinski found when he
exam ned t he equi pnent. M. Manson's contrary testinony is
rej ect ed.
M. Dolinski, Manson's supervisor, would be nore know edgeabl e
t han Manson.

The statenments by Superintendent Burton, the shift foreman
further confirmthe | ack of brakes on the equipnment. M. Burton
stated the shuttle car should have been taken out of service
because it was unsafe to operate.
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As a defense, Cyprus asserts that the aninpsity between
shuttle car operator Barker and spell foreman Downard, as noted
in the rec- ord, establish a situation where Barker was
interested in "getting" the foreman.

M. Lindsey testified along these lines. 1In addition
Superin- tendent Burton indicated that Messrs. Downard and Barker
did not like each other. He cites the incident where Barker was
suspended by Downard as a possible motive for their feelings
(i.e., Downard and Barker).

I am not persuaded by M. Lindsey's testinony. The two men
may not have gotten al ong, but the testinony about a "bad"
relationship is somewhat anmbi guous and vague. Further, the
Downard/ Barker in- cident where Barker was suspended and | ost
five hours' pay only happened two weeks before the hearing. In
point of tinme, this would not be too relevant here. M. Barker
was suspended by M. Downard for heckling him Burton did not
recall any other incidents involv- ing the two nen.

From havi ng observed the witnesses, it is apparent that
M. Barker would not hesitate to conpl ain about safety matters
and he made such a conpl aint here; however, the equi pnent was not
re- nmoved from service.

SI GNI FI CANT AND SUBSTANTI AL

The case law as to S&S citations are set forth in connection
with the previous citation.

The record establishes criteria as to paragraphs (1), (2)
and (4) of the Mathies fornulation.

Par agraph (3) is also established since Barker al nost
collided with Anderson.

Cyprus argues S&S was not established because the Secretary
failed to prove there was a reasonable likelihood that an injury
woul d occur.

I conclude a reasonable |ikelihood existed. |In connection
with the "near m ss" between the shuttle car and Anderson, if the
m ner hel per had not junped, he would have been struck by the
shuttle car.

I nspector Taylor further confirmed that it was reasonably
likely that a serious injury or a fatality could occur. His
opi nion was based in part on the shuttle car operator's limted
visibility, the area in which it was operating, the size of the
equi pnent, the slope and undulating floor. (Tr. 382-385).
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UNWARRANTABLE FAI LURE

| consider Paul Downard, the spell boss, to have been negli -
gent. M. Downard had an opportunity to nore thoroughly
i nvestigate the shuttle car problem Further, an upper |eve
supervisor also failed to follow up on the problem | consider
such conduct consti- tutes high negligence which establishes a
statutory unwarrantabl e failure.

Cyprus argues unwarrantable failure does not apply here
because there are no specific guidelines or tests that can be
performed under the cited standard to determ ne the adequacy of
the brakes. Conpare 30 C.F.R [O 56.14101 and 75.523-3.

| am not persuaded. "No brakes" as matter of law are
"unsafe" within the neaning of O 75.1725(a). The unwarrantable
failure arises here in the continued use of the shuttle car
wi t hout brakes and the failure of two supervisors to investigate
and renmedy the situation.

Cyprus argues M. Barker found sonme braking power because he
bl ed the brakes and observed pressure on the brake cali pers.
M. Downard al so found sone braking power.

I am not persuaded. M. Barker said he had "no brakes."
Hi s testinony was confirmed by the mai ntenance foreman M.
Dolinski. On February 13, he "pushed on the brake pedal and the
pedal went all the way to the floor" (Tr. 665) and in his
i nvestigation he "didn't have any brakes at all." (Tr. 685).

For the above reasons, Citation No. 3850267 shoul d be
af firnmed.

CIVIL PENALTI ES

The size of the operator, the appropriateness of the penalty
and the conpany's prior history have been previously discussed.

The operator was negligent in that it failed to thoroughly
i nvestigate and renedy this situation.

Gravity is high since mners could have been struck by the
shuttle car.

Abat ement was not involved in this situation

For the foregoing reasons, | enter the follow ng:
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ORDER

1. In Docket No. WEST 92-485, Order No. 3588140, is
nmodi fied to a 104(a) citation and the citation, as nodified, is
AFFI RVED and a penalty of $200.00 is ASSESSED.

2. In Docket No. WEST 92-485, Citation No. 3850267 is
AFFIRMED and a penalty of $600.00 is ASSESSED.

3. The contest cases in WEST 92-370-R and WEST 92-371-R,
pendi ng herein, are DI SM SSED.

John J. Morris
Adm ni strative Law Judge

Di stri bution:

R Henry Moore, Esqg., BUCHANAN | NGERSOLL, 600 Grant Street, 58th
Fl oor, Pittsburgh, PA 15219-2887 (Certified Mail)

Margaret A. Mller, Esq., Ofice of the Solicitor, US.
Department of Labor, 1585 Federal O fice Building, 1961 Stout
Street, Denver, CO 80294 (Certified Mil)
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