CCASE:

SOL (MSHA) V. GARDEN CREEK POCAHONTAS
DDATE:

19931007

TTEXT:



~2126
FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR : Cl VI L PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MsHA) , : Docket No. VA 92-101
Petitioner : A.C. No. 44-04517-03675
V. :
: Docket No. VA 92-126
GARDEN CREEK POCAHONTAS : A.C. No. 44-04517-03680
COVPANY, :
Respondent : M ne: Virgi nia Pocahontas
No. 6
DECI SI ON
Appear ances: Janes V. Blair, Esq., Ofice of the Solicitor

U. S. Departnment of Labor, Arlington, Virginia,
for Petitioner;

Charlie Jessee, Esq., Jessee & Read, Abingdon
Virginia, for Respondent.
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These civil penalty proceedings were initiated by the
Secretary of Labor ("Secretary") agai nst Garden Creek Pocahont as
Conpany (" Garden Creek") pursuant to sections 105(a) and 110 of
the Federal M ne Safety and Health Act of 1977 ("M ne Act" or
"Act"), 30 U.S.C. 801 et seq. |In Docket No. VA 92-101 the
Secretary alleges Garden Creek in two instances violated certain
mandat ory safety standards for underground coal nmines found in
Part 75, Title 30, of the Code of Federal Regulations ("C.F.R"),
and in Docket No. Va 92-126 the Secretary alleges one additiona
violation. The Secretary further alleges that one of the
violations in Docket No. Va 92-101 constituted a significant
and substantial contribution to a mne safety hazard (a "S&S"
violation). Al of the alleged violations were cited at Garden
Creek's Virginia Pocahontas No. 6 Mne ("V-P 6"), an underground
coal mine located in Buchanan County, Virginia.

Garden Creek denied the existence of the violations and the
Secretary's S&S allegation. Pursuant to notice, the matters were
heard in Abingdon, Virginia. At the close of the hearing,
counsel s chose to forego briefing the issues, solely relying upon
oral sunmations.

SETTLEMENT
Before the hearing counsel for the Secretary subnitted a

notion to approve the partial settlenent of Docket No. VA 92-101
In essence, the nmotion stated the parties agreed that Garden



Creek woul d pay the penalty proposed for Citation No. 3762880.
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Counsel reiterated the agreenent on the record and | stated
woul d make approval of the settlement part of ny decision
Tr. 3.

Citation No. Dat e 30 CF.R 0O Assessnent Settl ement
3762880 12/ 12/ 91 75. 316 $620 $620

The citation states the approved ventilation system and
nmet hane and dust control plan for the mne was not conplied with
in that methane in concentrations of 5.1 percent to 6.4 percent
was detected at the top end of a bleeder entry. The approved
pl an required bl eeder entries connected to areas from which
pillars had been extracted to be maintained in such a manner as
to control air flow through the gob and to i nduce the drainage of
gas fromall portions of the gob. This was not being done, as
shown by the detected nethane.

The citation also contains the inspector's finding that the
vi ol ati on of section 75.316 was S&S and due to Garden Creek's
noder ate negligence. Finally, the citation was issued in
conjunction with an inmm nent danger order of withdrawal that
closed the entire mne until the nmethane was reduced and the
danger of explosion and fire was eli m nated.

The parties have agreed the violation occurred. Clearly, it
was S&S and very serious. | accept counsel's representation that
it was due to noderate negligence on Garden Creek's part and that
Garden Creek exhibited good faith in abating the violation. A
comput er printout of previously assessed violations establishes
the mne has a large history of prior violations. Exh. P-1.
There is no indication paynent of the proposed penalty wll
affect Garden Creek's ability to continue in business.

Havi ng consi dered the above factors, | conclude the
settlenment is reasonable and in the public interest. It is
t her ef ore APPROVED.

CONTESTED VI OLATI ONS
STI PULATI ONS

The parties stipulated as foll ows:

1. [VP-6] is a coal nmine and is owned and operated by
Gar den Creek.

2. The products of VP-6 enter comerce and VP-6 is
therefore subject to the Mne Act.

3. The ALJ has jurisdiction to hear and decide these
cases.
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See Tr.

Citation
3800262

Citation
3763241

The

4, The inspector who issued the citations is a duly
aut hori zed representative of the Secretary.

5. True and correct copies of the citations were
properly served upon Garden Creek.

6. The inposition of any civil nonetary penalty
aut horized by section 110 of the Mne Act will not
affect the ability of Garden Creek to continue in
busi ness.

7. The viol ati ons were abated in good faith.

8. The comruni cati ons (tel ephone) cable referred to

in the two violations is not controlled by 75.516.
The hangi ng of the comrunications cable as
described in the two viol ati ons does not
constitute a violation.

5-7.
DOCKET NO. VA 92-101
No. Dat e 30 CF.R O
12/17/91 75. 516
DOCKET NO. VA 92-126
No. Dat e 30 CF.R O

03/ 03/ 92 75. 516

citations allege violations of 30 C.F. R 0O 75.516, the

mandatory safety standard that specifies the type of support
required for power wires in underground coal m nes.

Section 75.516, which repeats section 305(k) of the Act,

30 U S.C. O 865(k) states:

Al power wires (except trailing cables
on nobil e equi prent, specially designed
cabl es conducting hi gh-voltage power to
under ground rectifying equi pment or
transforners, or bare or insulated ground
and return wires) shall be supported on
wel | -insul ated insulators and shall not
contact conbustible material, roof, or ribs.
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Citation No. 3800262 states:

Begi nni ng approxi mately 100 feet inby
survey station 6656 of the No. 2 belt
conveyor entry on 2 Dev. 0-East section and
extending on inby for a distance of
approximately 300 feet the 110 volt belt
control cable, the communication |ine and the
CO nonitor cable are not supported on well -
insulated insulators. The cables are tied
together with nylon rope the entire 300 feet.

Exh. P-2.
Citation No. 3763214 states:

Begi nni ng at crosscut number 35 of the
No. 1 belt conveyor entry for the 0O-East 4
Dev. section and extending on inby for a
di stance of approximately 1000 ft. the CO
nmoni t or cabl e, the tel ephone cable and the
110 volt control cable are hung together with
nylon rope. The cables are also contacting
the netal frame of the nono-rail at two
different locations. Two-tenths [.2] of
net hane was detected in the affected area.

Exh. P-3. The alleged violations were abated when the cabl es
were hung on insulated insulators. Exh. P-2, Exh. P-3.

Randal |l Ball, an inspector for the Secretary's M ning
Enforcenent and Safety Adm nistration ("MSHA"), issued both
citations. He found that neither was S&S. He also found that
al though the first was due to Garden Creek's | ow negligence, the
second, which was cited approximtely six weeks after the first,
was due to Garden Creek's noderate negligence because, in his
opi nion, Garden Creek knew fromthe first citation that the
condition constituted a violation. Tr. 12.

The i ssues are:

1. Whet her Garden Creek tw ce viol ated
section 75.5167?

2. If so, what civil penalties should be assessed for
the violations?
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THE EVI DENCE

THE SECRETARY' S W TNESSES
RANDALL BALL

Randal | Ball was the Secretary's first wi tness. Bal
testified he believed the CO nmonitor cables and belt contro
cables were current-carrying conductors, that is, "power wres"
within the meaning of section 75.516 and that the nylon rope by
whi ch they were suspended was conmbustible. Tr. 11, 34-35. (As
noted, the parties stipulated the conmunications cables, although
mentioned in the body of the citations, were not subject to
section 75.516. Stip. 8.)

Al t hough Ball referred to both the CO nonitor cables and the
belt control cables in the citations, his testinony nade clear
that he was not certain the CO nonitor cables should have been
included. He stated initially that a CO nonitor cable was a
power wire subject to section 75.516, but on cross exam nation
he stated he did not really know and that he included references
to the CO cables in the citations because he was unsure whet her
or not they were covered. He explained that he was "not that

electrically inclined." Tr. 22, see also Tr. 17. ( On redirect,
Bal | explained further that he had "based . . . [the citations]
nostly on the belt control cable." Tr. 36.)

Bal| had no such doubts about the belt control cables. He
felt certain suspension of such cables from nylon rope
constituted a violation of section 75.516. Tr. 23, 24. Bal
descri bed the belt control cables as running parallel to and
3 or 4 feet above the belts, depending upon the height of the
entries. Tr. 15. Ball noted that in discussing section 75.516,
the Departnent of Labor, Mne Safety and Health Adm ni stration
Program Policy Manual (the "Manual") defined a "power wire" as "a
current-carryi ng conductor which my be bare, insulated, or part
of a cable assenmbly.” Tr. 35. He stated that the belt contro
line controlled power to the belt conveyor. Tr. 23. He also
stated that at the time he wote the citations he believed the
line had a voltage of 110-volts. Tr. 23.

Counsel for Garden Creek pointed out that at Vol 11,
Part 18 of the Manual, "power conductor" was defined in part as,
"[a] conductor that supplies electric power to an electric
conmponent or device on a machine or to a rel ated detached
conmponent of a machi ne"” and that "control circuit conductors”
were excluded fromthe definition. Tr. 27; see Exh. R-6A. Bal
was asked if, given this definition and the exclusion of contro
circuit conductors, he still believed a belt control cable was a
"power conductor” within the neaning of the regulation
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Bal | responded that he had not | ooked at or otherw se
consi dered the definition of "power conductor” prior to the
hearing. Tr. 39. He insisted that the citati ons were based on
the fact the belt control cables were power wires carrying
electricity. Tr. 27-28. As such, he believed the cables shoul d
have been hung on insulated insul ators because section 75.516-1
whi ch defines "well-insulated insulators,"” states in part that
J-hooks may be used "for permanent installation of control cables
such as may be used along belt conveyors." Tr. 28. However, any
ot her type of insulators would have been acceptable, provided
they were well-insul ated and were nonconbusti bl e and woul d not
have conducted electricity. Tr. 36.

Bal|l testified at the time he issued the first citation
on Decenber 17, 1991, he thought the nylon rope was conbusti bl e,
even t hough he had never conducted any test to determ ne whether
or not it was. Tr. 18. But between Decenber 17 and March 3,
1992, when he issued the second citati on he had seen Janes
Franklin, a MSHA district conference officer, ignite the nylon
rope with a cigarette lighter. Tr. 11-12. Thus, in his view,
the power wires were not supported on well-insulated insulators
and they were contacting the conbusti ble nylon rope.

Bal | mai ntai ned that when section 75.516 refers to "wel
i nsulated insulators" it means, in part, that insulators nust be
nonconbusti bl e, and he read the portion of the Manual that states
"[a] cceptabl e insul ators are constructed of nonconbusti bl e,
nonabsorptive insulating material adequate for the high-voltage
being used.” Tr. 15; Exh. P-4 at 2.

He believed the hazard avoi ded through the use of
nonconbusti bl e insulators was that of fire caused by a defect in
the power wires. Tr. 15. Although, he was of the opinion that
nyl on coul d conduct electricity, he described the Iikelihood of
it doing so as "mnute." Nonetheless, it was still "possible."
Tr. 19.

JAMES C. FRANKLI N

James Franklin, a district conference officer for MSHA Coa
M ne Safety and Health, District 5 Norton, Virginia, was the
Secretary's next witness. He explained that as a conference
of ficer he represented MSHA at neetings held after enforcenent
actions had been taken by inspectors and at which operators
presented argunments as to why the enforcenment actions should be
nodi fied or vacated. Tr. 42.

Franklin was present at the neeting where the first citation
was di scussed. According to Franklin, Garden Creek took the
position that the nylon rope with which the cables were hung was
an acceptable insulator. As Franklin remenbered it, a conpany
safety specialist stated that Garden Creek had tested the rope
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and found it be noncombustible. Tr. 44. The representative had
brought some pieces of the rope to the hearing and Franklin
descri bed what happened: "[My cigarette |ighter was | aying on
the table so | picked up a piece of it, set it on fire and it
burned |ike a candle. So based on that | told himit didn't neet
the requirenments[.]" Tr. 44-45. (Franklin admtted that he did
not know the flanme spread index of the nylon -- that is, how hot
it had to becone before it would show any synptons of catching
fire. Tr. 46-47.)

Franklin maintained that after the denonstration with the
cigarette lighter Garden Creek's representative agreed the rope
was conbusti ble, but then maintained the belt control cable was
not a power-carrying or current-carrying conductor. Tr. 45.

ROY D. DAVI DSON

Roy Davi dson, an electrical engi neer who both conducted
el ectrical inspections for MSHA and provi ded electrical technica
assistance to operators on MSHA's behalf, was the Secretary's
final witness. According to Davidson, each of the belt contro
cabl es had three conductors, two that carried power for the
control of the belt circuit and one that was the ground
conductor. The cables provided the electricity for turning the
belts on and off. They have a 110-volt potential, i.e., standard
househol d current. Tr. 53. Davidson was asked if he believed it
possible for the belt control cables to set the nylon rope on
fire? Davidson responded that he had not tested nyl on rope but
that "[g]enerally, there's enough energy in control cables to
provi de nore heat than can be generated froma cigarette |ighter
An arc can short circuit froman electric current. It's a very
hi gh heat. There's enough energy to produce fire." Tr. 55.

I n Davidson's opinion, the danger section 75.516 is designed
to elimnate is of an ignition source being created if a cable
deteriorates or is damaged and its conductors contact one
anot her. Under such circumnmstances the conductors could create a
"tremendous anmount of heat." Tr. 56.

Davi dson acknow edged that section 75.516 refers to "power
wires." Davidson, nonetheless, believed that as used in
section 75.516, the term "power w res" includes cabl es because
power wires are anong the conponents of cables. Mreover, the
standard's specific exceptions for trailing cables on nobile
equi prent and for those of special design inplied to Davidson
t hat unl ess excepted, power carrying cables are covered. Tr. 62.

Wth regard to the CO nonitor cable, Davidson stated that it
carried enough energy to ignite nethane, but he was not certain
it carried enough to ignite other conbustible material. Tr. 56.
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Davi dson descri bed his understanding of a "well-insul ated
insulator.”™ He stated that the Manual defines one as being
adequate for the voltage of the circuit. Wether an insulator is
adequate could be determned by the dielectric rating of the
insulator, a rating given to insulators by private testing
conpani es, such as UL Testing. Tr. 57. To the best of his
knowl edge nyl on rope never had been subjected to i ndependent
testing and been given a dielectric rating. 1d.

On cross exam nation, Davidson identified a piece of the
belt control cable used at the nmine. R Exh. 8 He also stated
the belt control cable had a "P-122 MSHA" |abel on it, which is
an MSHA approval seal. Tr. 60-61; Exh. R-8.  The | abel neant the
cable had a flame resistant outer jacket. Tr. 60. Davidson
testified that each of the three conductors in the belt contro
cable were insulated -- they were not bare wire conductors.
There were three paper-like fillers am dst the three conductors
to make the entire cable assenbly uniformy round, and the
insulated wires were in contact with the nonconbusti bl e cable
jacket. Tr. 60-62.

Fi nal Iy, Davidson agreed that the Manual, at Volune II,
Part 18, excluded control circuit conductors fromthe definition
of power conductor/control conductor. Tr. 67; Exh. R-6A.
However, he nmintained the definition applied only to Part 18,
the regul ations setting forth the requirenments for MSHA approva
of perm ssible equipnent. Tr. 67. According to Davidson, belt
control cables are not approved under Part 18. Tr. 68.

GARDEN CREEK' S W TNESSES
MARVI N L. SMALLWOOD

Garden Creek's only witness, Marvin Smal |l wood, is the chief
el ectrical engineer for the Virginia Division of Garden Creek's
parent conpany, |sland Creek Corporation. First, Smallwood
testified regarding the CO nonitor cables. He stated such cables
carried DC power, a maxi mum of 24-volts. The power was supplied
by batteries. Smallwod further stated the cables were
consi dered communi cati ons cabl es and were not covered by
section 75.516. In Smallwiod's view, the CO nonitor cables could
not generate enough heat to set anything on fire. Tr. 74-75.
Smal | wood put it, "You are into milli-watts." Tr. 77. Further
there was not enough energy carried by the CO nonitor cables even
to constitute the transm ssion of power. Id.

According to Smallwood, the belt control cables were
"control cables"” as defined by the Institute of Electrical and
El ectronic Engineers ("I EEE") and the American National Standards
Institute ("ANSI") and control cables did not have to be hung on
wel | -insul ated insulators. The cited belt control cables
operated at between |less than 1-watt and up to 5-watts of energy,
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t he approxi mate energy of a house nightlight, and as such would
not heat anything enough to cause a fire. Tr. 79-80, 88. In
fact, belt control cables carried such |low current they were not
power wi res or power conductors. Tr. 79. ("It's hard
electrically to define 1-watt of energy as power." Id. "When you
think of power you tend to think of it being able to do sonething
and there's just not enough energy there in my opinion."

Tr. 89-90.)

Despite his belief that the belt control cables were not

required to be hung on well-insulated insulators, Smallwood
mai nt ai ned the nylon rope that was used to hang the cables had
"excellent insulation characteristics.”™ Tr. 79. Smallwood

stated that he was not aware of any testing by IEEE or ANSI to
measure the nylon rope's dielectric capability, but that he had
tested the rope and concluded it had infinite resistivity when

i mpressed with 1000-volts, which was eight tinmes greater than the
operating voltage involved. Tr. 85.

Smal | wood al so stated that he did not know of any testing
for conbustibility of the nylon rope, other than that which was
done by Franklin with the cigarette lighter. Tr. 85-86.

PARTI ES' ARGUMENTS
THE SECRETARY

Counsel for the Secretary maintains that both the CO nonitor
cabl es and the belt control cables were power wires in that they
were wires carrying power. According to counsel, the section of
the Manual that excludes control circuit conductors fromthose
thi ngs considered to be power conductors applies only to
section 18.46 of the regul ations and cannot be used to find that
the belt control cables are not covered by section 75.516.

Counsel al so argues the evidence establishes the nylon rope
with which the cables were hung was conbusti bl e and, therefore,
the cables were not hung on well-insulated insulators and were in
contact with conmbustible material in violation of the standard.
Tr. 99-100.

GARDEN CREEK

Counsel for Garden Creek counters that section 75.516
pertains to "power wires" and that a wire is a single conductor
The belt control cables were each a conmbination of three wires,
not one. Further, the wires in each cable were surrounded by a
nonconbusti bl e jacket and thus were not in contact with
conbustible material. The nylon rope was a "very good el ectrica
insulator” and MSHA's "cigarette lighter test" did not prove the
rope was conbusti ble because it did not establish the ignition
tenperature of the nylon. Mreover, the CO nonitor cable was
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equi valent to a communi cati on cable, which the parties stipul ated
was not subject to section 75.516. Tr. 101-104.

THE FACT OF VI OLATI ON

Section 75.516 requires "[a]ll power wires," with the
exception of those specifically nentioned -- i.e., trailing
cabl es on nobil e equi pnment, specially designhed cabl es conducti ng
hi gh-vol tage power to underground rectifying equi pment or

transfornmers, or bare of insulated ground and return wires -- to
be supported on well-insulated insulators and it prohibits
contact by such wires with three things -- conbustible materials,

roof and ribs. The fact of violation can be resol ved by
answering four questions that track the wordi ng of the standard.
Were the cited cables "power wires"? |If so, were the power wires
excepted by the standard? |f not, were the power wi res supported
on well-insulated insulators? And/or were the power wires in
contact with conmbustible materials, with the roof or with the
ribs?

Were the cited cables "power wres"?

The standard does not define power w res, but, as was noted
during the testinony, the Manual does. |n providing guidelines
for the interpretation and application of section 75.516, the
Manual states " "~ Power wire' means a current-carrying conductor
whi ch may be bare, insulated, or part of a cable assenbly."
Manual, Vol. V, Part 75 at 65 (July 1, 1988), reproduced in Exh.
P-4 at 2. The Conm ssion has recognized that in certain
ci rcunmst ances the Manual may "reflect a genuine interpretation or
general statement of policy whose soundness commends deference
and therefore results in the [Conm ssion] according it |ega
effect." King Knob Coal Co., 3 FMSHRC 1417, 1420 (June 1981); see
al so Western Fuel s-Utah Inc., 11 FMSHRC 278, 285-286 (March
1989). On the other hand, the Commi ssion has declined to foll ow
the Manual where its interpretation is clearly inconsistent with
the plain |anguage of the standard. Garden Creek Pocahontas Co.,
11 FMSHRC 2148, 2152 (Novenber 1989). Here, the Mnual's
definition of "power wire" is not clearly inconsistent with the
| anguage of the standard. Indeed, it conplinments it.

The essence of a power wire is that it conducts current.
Power wires can be used singly or several can be bound together
to forma cable. As Davidson recognized, the standard inplies
that if power wires are conbined to forma cable, they do not
| oose their essential nature as power wires for purposes of
the standard. The standard's reference to "[a]ll power wires
(except trailing cables on mobile equi pment, specially designed

cables . . . or bare or insulated return wires)" indicates that
in the context of the standard the reference to "power wres"
i ncludes cables as well. Section 75.516 (enphasis added); See

also Tr. 62. Thus, in nmy view, if the CO nonitor cables and the
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belt control cable were wires bound together to carrying current,
that is, if they were current-carrying conductors, they were
"power wires" within the neaning of the standard. That both
were, is substantiated by the record

Davi dson stated his belief the CO nobnitor cable carried
current Tr. 56. Smmallwood agreed and was nore specific -- the
cable carried DC battery supplied power at a maxi num of 24-volts.
Tr. 75. Since neither the standard nor the Manual's definition
of power wire couch the standard's application in ternms of the
amount of current carried, | conclude that in order to be a
"power wire" within the nmeaning of section 75.516, a wire or
cable nmust sinply carry current, which the CO nonitor cables did.

The sane can be said of the belt control cables. Bal
testified the cables controlled the power to the beltlines, and
he thought, carried 110-volts. Tr. 23. Davidson was nore
preci se. The cables provided current to the controllers that
turned the belts on and off and had a 110-volt potential, the
same vol tage as standard household current. Tr. 53-54.

Smal | wood concurred that the cables carried current, although he
was of the opinion the current was insufficient to pose a hazard.
Tr. 74-75. There being agreenent that the belt control cables
carried current, | conclude that they too were power wires within
t he neani ng of section 75.516.

Further, | cannot overlook the fact that in defining
"insulated insulators", section 75.516-1 clearly contenpl ates
that "control cables such as may be used al ong belt conveyors”
are considered to be power wires within the neaning of the
st andar d.

| agree with Garden Creek's counsel that if the definition
of "power conductor/control conductor"” contained in Vol Il, Part
18 of the Manual were applied to section 75.516, the Manual m ght
wel | indicate the belt control cables should be excluded fromthe
standard. However, as Davidson testified and as counsel for the
Secretary noted, Volume Il, Part 18 of the Manual never was mneant
to apply to section 75.516. Rather, the Manual's headi ngs make
clear the interpretation, application and guidelines for
enforcenent contained therein apply only to the referenced parts
of 30 CF.R Thus, the definition relied upon by Garden Creek
applies to section 18.48, a section pertaining to the
construction and design specifications required for MSHA approva
of circuit-interrupting devices, and not to section 75.516.

For all of the foregoing reasons, | find the subject cables
were "power wires" within the meaning of section 75.516.

Were the cited power wires excepted fromsection 75.5167
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As previously noted, section 75.516 excepts from coverage,
trailing cables on nobile equi pnent, specially designed cables
conducting high-vol tage power to underground rectifying equipnent
or transfornmers, or bare or insulated ground and return wres.
The testinony of all of the wi tnesses nakes-cl ear that whatever
el se the subject cables may have been, they were not trailing
cabl es, high-voltage cables or ground or return wires. Hence, |
find the CO nonitor cable and the belt control cables were not
excluded fromthe purview of the cited standard.

Were the cited power wires supported on well-insul ated
i nsul at ors?

Section 75.516-1 states that "[w]ell insulated insulators is
interpreted to nean well-installed insulators,” a definition
Commi ssi on Administrative Law Judge Gary Melick aptly has terned
"convol uted" and, as he also has noted, that may require
"creditable creativity" to deci pher. Consolidation Coal Co.,

15 FMSHRC ___, Docket No. PENN 92-854 (August 9, 1993) (ALJ
Melick). The Secretary seems, inplicitly at |least, to have
recogni zed the regul atory inadequacy of defining section 75.516
with a non sequitur, for the Manual nekes clear that

"wel | -insulated insul ators” nust be nore than "well-installed
insulators."” (The Secretary also has anplified in the Manual the
meani ng of "well-installed insulators"” in terms of adequate

support for the cables installed thereon and, nore specifically,
in terms of the tensile strength required. However, the
installation of the cited power wires is not at issue in this

proceeding.) To be "well insulated,” the insulators nust be
constructed of "noncomnbustible, nonabsorptive insulating materia
adequate for the voltage being used.” Mnual, Vol.V, Part 75

at 65. Exh. P-4 at 3-4.

Thus, the material used for a well-insulated insulator nust
have specified physical properties. First, it nmust be
nonconbusti ble. "Nonconbustible" is defined as "[a]ny materia
that will neither ignite nor actively support conbustion in air
at 1,200p F when exposed to fire." U.S. Departnent of the
Interior, A Dictionary of Mning, Mneral, and Related Terns
(1968) 754 ("DMVRT"). Second, it nust be nonabsorptive. That
is, it nmust lack the ability to take up noisture by nolecul ar or
chemical action. See Id. at 4. Third, it nust be adequate for
the voltage being used in that it nmust have an adequate
dielectric strength. (For exanple, the Secretary has stated that
an insulated J-hook may be accepted as "well-insulated" if it has
a "dielectric strength of not I ess than eight times the voltage
of the circuit.” Manual, Vol V. Part 75 at 66
(Exh. P-4 at 3.)

In the context of this case the Manual's definition neans
the Secretary nust establish the nylon rope used to hang the
cited cabl es was not nonconbusti bl e, nonabsorptive or not
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conposed of material adequate for the voltage being used. The
burden of proof is on the Secretary.

The evidence offered by the Secretary with respect to the
nonconbusti bility and nonabsorptive properties of the nylon is,
in nmy judgenent, inadequate to support a conclusion regarding
those properties. Ball, hinself had not conducted any test on
the nylon to gauge its conbustible properties. Tr. 18. Bal
admtted he did not know the ignition tenperature of the nylon
rope. Tr. 32. Rather, his belief the rope was not
nonconbusti bl e was based upon having seen Franklin |light a piece
of the rope. Tr. I1-12, 18.

Franklin's testified that Garden Creek's safety speciali st
brought pieces of the rope to the conference, that Franklin
pi cked up a piece and set it on fire with his cigarette |lighter
and that it "burned Iike a candle." Tr. 45. Franklin too did
not know the ignition tenperature of the nylon. Tr. 46-47.

Davi dson was forthright in testifying to his |lack of
first-hand knowl edge regarding the conbusti ble nature of the
rope. ("I"mnot famliar with the nylon rope.”™ Tr. 54. "The
nylon rope in particular, | have not any test with this nylon."
Tr. 55.) His opinion as to its conbustibility was based upon his
general belief that defective control cables could provide enough
energy to produce nore heat than a cigarette |ighter
("Generally, there's enough energy in control cables to provide
nore heat than can be generated froma cigarette lighter."

Tr. 55.) In addition, Davidson stated that he had seen a nylon
rope burn when it was used to bridge two conductors carrying
4,160-volts -- but, he added "its a different nylon rope than

this." Tr. 58.

The DVRT definition establishes that the word
"nonconbusti bl e has a specific neaning recognized in the mning
i ndustry. (If the Secretary intended a different nmeaning, no
evi dence was offered to that effect.) For the Secretary to have
proved that the nylon material was not "nonconmbustible,” his
evi dence shoul d have matched the definition. It did not.

No evi dence was offered as to what the nylon rope used to
hang the cabl es woul d do when exposed to flame in air at 1200p F
and | cannot infer on the basis of a void record the tenperature
of the flame of the cigarette lighter Franklin used to ignite the
rope at the conference. Nor can | even infer fromFranklin's
testimony that the rope brought to the conference by Garden
Creek's safety specialist was in the sane condition as when it
was used to hang the cable. Franklin's testinony was extrenely
limted in this regard. He sinply stated that Garden Creek's
representative brought sonme pieces of the rope to the conference.
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The evidence with respect to the nylon rope's nonabsorptive

properties was equally unpersuasive. Ball "assunmed" the nylon
rope would hold water or mpisture, but he added "I haven't
checked it." Tr. 16, see also Tr. 17-18. Davi dson bel i eved the

way the different strands of the rope were interwoven "would
provi de cavities enough for noisture to accunulate,” testinony
that may relate to the design or configuration of the rope, but
does not appear to relate to the ability of nylon to take up

nmoi sture by nol ecular or chem cal action. Tr. 58. (The rope
itself, or a piece simlar to it, or a picture or draw ng of the
rope was not offered as evidence, so it is difficult to envision
exactly to what Davidson was referring.) |Indeed, if anything,
Davi dson seens to have believed nylon had at | east sone
nonabsorptive properties, for he also stated, "[F]rom ny
experience with nylon[,] it doesn't absorb noisture very well."
Id. As with the question of the nonconmbustible nature of the
nyl on rope, | believe the Secretary has failed to establish the
cited rope did not nmeet this part of the definition of

"wel |l -insul ated."

Further, in my opinion, the Secretary also failed to offer
sufficiently persuasive evidence that with respect to whether the
nyl on rope was not adequate for the voltage being used. Davidson
testified MSHA nakes a determ nation of "adequacy" by referring
to a material's dielectric rating. Tr. 57. Obviously, testinony
regarding the dielectric rating of nylon woul d have been the best
evi dence. No such testinony was offered.

This was not necessarily fatal to proving the rope was not
adequate to the voltage being used, for it my be there is no
dielectric rating of nylon. Tr. 57, 85. (Although I tend to
doubt it.) Even so, the Secretary presumably could have cone
forward with other detail ed and convincing testinony as to why
the rope did not offer the resistance to the passage of electric
current necessary for the cited cables. He did not. Rather, the
record contains only Davidson's account of a denobnstration
conducted by "Kentucky Utility" involving 4160-volts and a
di fferent kind of nylon rope, a test hardly pertinent to the
facts at issue. (I should also note that although Franklin
testified MSHA has a policy with regard to the approval of
i nsulators that involves their dielectric strength, he could not
testify about it because it was "not [his] area of expertise."
Tr. 48.)

Because | find the Secretary has not established the nylon
rope was not noncomnbusti bl e, nonabsorptive and not adequate for
t he vol tage being used, | conclude he has failed to establish the
power wires were not supported on well-insulated insulators.

Were the power wires in contact with conbustible materi al
roof or ribs?
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Section 75.516 prohibits the subject cables from physically
touchi ng conmbustible material, roof, or ribs. Consolidation Coa

Co., 15 FMSHRC ___, slip op. at 4. The Secretary contends that
the nylon rope used to hang the cables and wi th which the cables
were in contact was "combustible material.” (There is no

all egation on the Secretary's part the cables were touching the
roof or ribs.)

"Conbustible" is defined as "[c]apabl e of undergoing
conbustion or of burning. Used especially of materials that
catch fire and burn when subjected to fire." DMVRT at 239. As
Bal | and Davi dson testified, the purpose of the requirenent is to
prevent power wires or cables fromigniting the conmbustible
mat eri al should the wires or cables for some reason becone
defective. Therefore, for the Secretary to establish that this
part of the standard was violated it is incunbent upon the
Secretary to prove the particular cables cited could, if damaged,

ignite the particular "conmbustible material" cited. It is not
enough for the Secretary sinply to establish in general that the
particul ar "conmbustible material”™ will burn. Many materials,
even sone which are used as insulators, will burn if subjected to

a high enough tenperature for a |ong enough tine.

Here in my view, the Secretary's evidence again falls short.
Precious little evidence was offered with respect to whether, if
the CO nmonitor cables were defective, they could ignite the nylon

rope. Davidson stated, "I'mnot sure on their particular CO
nmoni t or system how nuch energy it's got for igniting conbustible
material.” Tr. 56. Ball was not even sure he shoul d have

i ncluded the CO nobnitor lines in the citations. Tr. 22, 36.

Testi mony was nore extensive concerning the belt contro
cables, but it too was insufficient. Ball thought the belt
control cable carried 110-volts but did know for sure. Tr. 23.
Nor did he know the ignition tenperature of the rope. Tr. 33.

Al t hough he believed "wires coming in contact with each other
woul d generate heat," and although he may have been right, that
al one does not permt the conclusion that the wires of the cited
cabl es woul d generate enough heat to burn the nylon used to hang
t hem

Franklin's belief in the conbustibility of the nylon rope
was based solely upon the fact he had ignited a piece it with his
cigarette lighter. Tr. 44-45. He did not testify regarding the
ef fect of damaged cabl es upon the rope and he did not know how
hot the nylon rope had to get before show ng synptons of catching
fire. Tr. 47.

Davi dson, while offering the opinion a damged belt contro
cabl e coul d cause enough heat to produce a fire, was not, in ny
opi nion, sufficiently responsive to the precise issue at hand --
whether the cited belt control cables if danmaged could ignite the



~2141

nyl on rope from which they were hung? The follow ng exchange
between the Secretary's counsel, Davidson and nme illustrates the
general and | ess-than-fully-responsive nature of Davidson's
testinony:

Q Wuld it be possible that the belt control cable
could set this [nylon] rope on fire?

A The belt control cable has the energy if there's
an arcing short circuit . . . to generate heat to cause
afire. I'mnot famliar with the nylon rope, but it
has enough energy there to cause enough heat to produce
afire.

The Court: Wit a mnute. Ask himthe question again
Didn't you ask himif nylon rope could be set on
fire?

[ Secretary's counsel]: By the belt control cable.
The Court: Right. What's your answer to that?

A The nylon rope in particular, | have not any test
with the nylon rope. [sic] Generally, there's enough
energy in control cables to provide nore heat than can
be generated froma cigarette lighter. An arc can
short circuit froman electrical current. It's a very
hi gh heat. There's enough energy to produce a fire.

* * *

Q What is the danger if [the belt control cable]
contacts conbustible materials]?

A Because if the cable deteriorates or becones
damaged and two conductors come in contact with each
ot her they can produce a trenendous anmount of heat
whi ch could be an ignition source.

Q And, as you stated, that could set this nylon rope
af | ane?
A Any conbustible naterial could be set on fire.

Tr. 56.
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As noted, the question is whether the belt control cables if
damaged could have ignited the cited nylon rope. Davidson
repeatedly disclained famliarity with nylon and his statenment
that "any conbustible material could be set on fire" is
equi vocal. He may have neant either that heat fromthe
conductors in the cited cables could have ignited the particular
rope in question or sinply that any naterial that is
"combusti bl e" could be set on fire.

Al'so, even if | credit Davidson's general assertion that
"there is enough energy in control cables to provide nore heat
than can be generated froma cigarette lighter” | cannot meke the
| ogical leap of faith that because Franklin's cigarette |lighter
burned the nylon rope at the conference, defective belt contro
cabl es could have burned the rope used to hang the cited cabl es.
As | have noted, there is no assurance that rope burned at the
conference was in the sane condition as that used to hang the
cabl es.

In short, when the nature of Davidson's testinony is
considered together with the fact that Davi dson had not tested

nylon and admittedly was unfamliar with it, I find it does not
support a conclusion the cited nylon rope could have been ignited
by the cited belt control cables. (This being so, | need not

eval uate Smal | wood's assertion the cited belt control cables did
not carry sufficient power to cause a fire. Tr. 80.)

CONCLUSI ON
Because | conclude the Secretary has not established the cited
cabl es were not supported on well-insulated insulators and
were not in contact with conmbustible materials, | hold that

the Secretary has not proved the alleged violations of

section 75.516. This, of course, does not nean the Secretary nmay
never under simlar circunstances allege and prove viol ations of
the cited standard, only that he has not done so in this

i nstance.

ORDER

In Docket No. VA 92-101 the Secretary is ORDERED to vacate
Citation No. 3800262, 12/17/91, 30 CF.R 0O 75.516, within thirty
(30) days of the date of this proceeding.

In Docket No. VA 92-126, the Secretary is ORDERED to vacate
Citation No. 3763241, 3/3/92, O 75.516, within thirty (30) days
of the date of this proceeding.
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In Docket No. VA 92-101, Garden Creek is ORDERED to pay a

civil penalty in the settlenment anount of six-hundred twenty
dollars ($620) within thirty (30) days of the date of this
proceeding for Citation No. 376880, 12/12/91, 30 C. F.R

0 75.316. Upon receipt of paynment, this matter is DI SM SSED

Davi d F. Barbour
Adm ni strative Law Judge

Di stribution:

James Blair, Esq., Ofice of the Solicitor,

U. S. Departnment of Labor, 4015 W/ son Boul evard, Room 516,
Arlington, VA 22203 (Certified Mil)

Charles R Jessee, Esqg., Jessee & Read, P.C., P.O Box 1506,
200 W Valley Street, Abingdon, VA 24210 (Certified Mail)
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