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St at enent of the Proceedings

These proceedi ngs concern proposals for assessment of civi
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. O 820(a), seeking civil penalty assessnments for
several alleged violations of certain safety standards found in
Part 75, Title 30, Code of Federal Regulations. The respondent
filed tinely answers and contests and hearings were conducted in
Mor gant own, West Virginia. The parties filed posthearing briefs,
and | have considered their argunents in the course of ny
adj udi cati on of these matters.

| ssues
The issues presented in these cases are (1) whether the

conditions or practices cited by the inspectors constitute
violations of the cited mandatory safety standards, (2) whether
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the alleged violations were "Significant and Substantial" (S&S),
(3) whether the alleged violations were the result of an
unwarrant abl e failure by the respondent to conply with the cited
standards, and (4) the appropriate civil penalties to be assessed
for the violations, taking into account the civil penalty
assessnment criteria found in section 110(i) of the Act.

Stipul ations

The parties stipulated as follows in these matters
(Tr. 9-11).

1. The presiding judge has jurisdiction to hear
and deci de these cases.

2. The subject coal mne is owed and operated
by the respondent, and the mne is subject to
t he Act.

3. The inspectors who issued the contested

viol ations were acting in their officia
capacity as MSHA i nspectors and
representatives of the Secretary of Labor

4, True copies of the orders were properly
served to the respondent's agents.

5. Payment of the proposed civil penalty
assessments will not adversely affect the
respondent’'s ability to continue in business.

6. The citations and orders contained in the
petitioner's initial civil penalty proposa
pl eadi ngs, including all appropriate
nodi fi cati ons and abatenments, are true copies
of the citations and orders issued in these
proceedi ngs.

7. The prelimnary requirements for the issuance
of the section 104(d) (2) orders, have been
met, and the section 104(d) "chain" applies
to the subject mne

Di scussi on
Docket No. WEVA 93-100

Thi s proceedi ng concerns a section 104(d)(2) non-"S&S" Order
No. 3718918, issued by MSHA | nspector Robert Huggins on July 27,
1992, citing an alleged violation of mandatory safety standard
30 CF.R 0O 75.514, and two section 104(d)(2) "S&S" orders
(3720838 and 3718252), issued by MSHA I nspector Spencer A.
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Shriver on August 12, and Septenber 4, 1992, citing alleged

vi ol ati ons of mandatory safety section 75.400. The respondent
adm tted and conceded the fact of violations with respect to the
August 12, and September 4, 1992, orders, but denied that it
violated the cited section 75.514, as stated in the July 27, 1992
order (Tr. 11-12).

The contested section 104(d)(2) non-"S&S" Order No. 3718918,
July 27, 1992, citing an alleged violation of 30 C.F. R 0O 75.514,
states as follows:

The supply track on the 2 south section is not provided
with mechanically and electrically efficient track
bondi ng. The track is 350 feet long with no track
bonds on any of the joints. The 300 volt D.C. trolley
wire has been installed and is energized. There are
man trips and supply cars on the track. At the end of
the track the Galis D.C. roof bolter and the "Ako" D.C
rock duster is grounded to the track by ground cl anps.
The Galis roof bolter and the "Ako" rock duster is not
energi zed at this tine. Wen talking with the UWA
representative he informed me that the track had been
laid for at |least two nonths. Track notors use this
track to place up supply cars on the section. The nmne
floor which the track is laid on is dry and rock
dusted. A citation was also issued along with this
order for inadequate preshift exam nation. The
preshift exam nation book shows that the track had been
exam ned and no violations were found or reported. The
previ ous order which this order was witten on is

No. 3107321 dated 4-11-88.

Petitioner's Testinmny and Evi dence

MSHA | nspector Robert Huggi ns confirned that he issued the
violation and order after observing that none of the rail joints
on the cited supply tracks were bonded. He stated that he asked
conpany representative L.A Smith, who acconpanied himduring his
i nspection, about the matter, and M. Snmith stated that "they had
messed up” (Tr. 20). M. Huggins stated that there were
approximately fifteen 30-foot lengths of track rails over the
cited 350 feet of rails which | acked track bonding (Tr. 21).

M. Huggi ns stated that he had no special training as an
el ectrician, and he relied on MSHA's section 75.514, July 1,
1988, Program Policy Manual guidelines (Exhibit P-7), which state
as follows (Tr. 23):

This section requires that conductors be joined
together with clanmps, connectors, track bonds or other
suitabl e connectors to provide good el ectrica

connecti ons.
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At | east one rail on secondary track haul age rails
shall be wel ded or bonded at every joint, and cross-
bonds shall be installed at intervals of not nore than
two hundred feet.

M. Huggins confirmed that the cited supply track was
secondary haul age and that there were no welds at any of the
track joints and no cross bonding. He believed that the MSHA
policy provision was readily available to the respondent. He
confirmed that mantrips, a rock duster, and a roof bolter were on
the supply track and that the ground clanps were connected to the
rail at the end of the track with "alligator like clanmps”. The
power supplied to the track was 300 volt D.C. current
(Tr. 25-27). M. Huggins described the condition of the track
rails, and he was told that they had been installed for over two
nont hs and sone of themwere "surface bent" (Tr. 28). The track
rails were connected with fishplates, which are strips of netal
that are attached rail-to-rail with bolts (Tr. 27-28).

M. Huggi ns descri bed the hazards associated with the cited
conditions, and he expl ai ned that he designated the violation as
an "S&S" violation, but that this was later nodified to a "non-
"S&S" violation by an MSHA conference officer"” and that he
(Huggi ns) was never notified of the conference or contacted by
the conference officer (Tr. 28-32).

M. Huggi ns confirmed his "high negligence" and
unwarrantabl e failure findings, and he stated that m ne
management knew about the cited conditions because the matter of
track bondi ng was di scussed during the first day of his
i nspection of the mne. He estimated that this was "probably
right after the fourth of July. The fifth or sixth, sonewhere in
there" (Tr. 32-33). He also stated that preshift exam ners at
other mne | ocations had noted the absence of track bondi ng, that
superintendent Terry Suder indicated that the track had been
installed prior to the devel opnent of the section and that they
forgot to go back in and bond it, and that L.A. Snmith "said they
screwed up. Not those exact words" (Tr. 34). M. Huggins also
indicated that it was quite obvious that the required track bonds
were not in place, and that anyone wal king the track shoul d have
observed the conditions (Tr. 35). He confirmed that the preshift
books for the specific cited track area did not reflect the
m ssing track bonds, and that he issued a citation for an
i nadequate preshift exam nati on which was paid and not contested
by the respondent (Tr.36). He further confirmed that people
woul d wal k the track nunerous times during the day and that the
track was used on all three shifts. Preshift examiners would
al so have occasion to be in the area, and other nanagenent
personnel woul d have occasion to pass by the area (Tr. 37-42).

On cross-exam nation, M. Huggins stated that he took a
class in electricity for non-electrical inspectors. He confirned
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that at the tine he observed the cited track conditions nothing
was moving on the track and he observed no arcing or sparking
(Tr. 44). He observed no change in the operation of the jeep or
jitney that he was riding on while traveling on the track, nor
did he see any jeep lights go out or fade, and he did not fee
any of the joints to determine if they were warmor hot. He
confirmed that steel ties placed on wood were being used on the
track in question (Tr. 45).

M. Huggins stated that the steel ties held the track
sections together, but he did not consider the fishplates to be
el ectrical connections between the rails. He confirmed if there
were no efficient current return on the tracks, the equi pnment on
the tracks woul d not have been able to operate. Since the
equi pnent was able to operate, he agreed that current was noving
through the track (Tr. 47-49).

M. Huggi ns stated that he could not identify any one
speci fic individual who was highly negligent with respect to the
violation, but that "a good number of managenent people had been
up and down the track". He believed that one or two people, as
wel |l as the preshift exam ners, should have seen the cited
conditions. He conceded that the same preshift exam ners are not
used every day, and that an exam ner could miss a condition
However, he considered the fact that nothing was done after he
di scussed track bondi ng with managenent when he began his m ne
i nspection, and M. Snmith's adm ssion that the respondent
"screwed up" (Tr. 54-55, 59).

M. Huggins stated that the steel ties he observed were used
ones and that they are usually rusty and dirty when they are
installed and that "common sense" would indicate that "you
woul dn't have an effective ground anyway" (Tr. 63). He did not
consider a steel tie to be a suitable cross-bond because MSHA has
never considered themto be acceptable and the entire mne is
cross-bonded with regular cross bonds welded to the mne rai
(Tr. 64).

M. Huggi ns described a "track bond" as a piece of copper
twi sted together like a wire rope with ends that are pounded onto
the edge of the bottomof the rail and wel ded and tacked to nake
an efficient bond (Tr. 64). M. Huggins stated that he has never
been in a mne that did not use track bonds and he confirned that
they are used on the tracks throughout the respondent's mne. He
had never before the hearing in this case heard nmanagenment take
the position that fishplates and cross-ties were electrically
sufficient pursuant to section 75.514, and in his opinion, there
were no other suitable electrical connectors on the supply track
at the time of his inspection (Tr. 65).

M. Huggins admitted that he nmade no determination as to
whet her or not the use of fishplates as bonding rendered the
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cited track less than nmechanically or electrically efficient, and
only knew that the normal type of copper wi re bonding that he had
observed in other areas of the m ne was not being used. He

concl uded that the use of copper wires was the acceptable nmethod
of bondi ng, and that the nethod bei ng used was unusua

(Tr. 68-69).

M. Huggi ns was of the opinion that the use of a fishplate
as a track bond is not a good electrical connection because two
pi eces of rusted steel put together cannot make good contact for
el ectrical connections. He conceded that he did not conduct any
test to determ ne whether the use of the fishplates was an
electrically efficient connection (Tr. 76). M. Huggins stated
that an acceptable definition of a track bond is a piece of
copper that goes either in front of or behind the fishplate and
is welded to both ends of the rail (Tr. 76). He stated that when
he di scussed track bonding with nmanagenent he did not
specifically discuss the cited supply track but only spoke
general |y about bonding (Tr. 87).

MSHA | nspector Spencer Shriver testified that he is an
el ectrical engineer and has bachelor's and master’'s degrees in
el ectrical engineering fromthe West Virginia University
(Tr. 89). He stated that he was famliar with the m ne and had
conducted prior electrical inspections and spot inspections at
the mne. He stated as follows with respect to the use of track
bonds (Tr. 91-93):

A A track bond, it varies in length. It's
about one and a half to two feet long. It
has a nmetal clanmp on the end which is pounded
onto the flange of the rail, then welded in
pl ace. Then this piece of wire is wel ded
across the track bond -- excuse me -- across
the track joint to get an electrically
efficient connection.

Q Now, is this term track bond -- Well, first
of all, is the term track bond, an accepted
termfor this device in the mning industry?

A Yes, sir. |'ve never heard it called
anything else, a track bond or bond, in the
fifteen years |'ve been involved in it.

Q VWhen the term track bond or rail bond, is
used in the mning industry, is there any
doubt as to what the reference is to?

A Not in ny opinion
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M. Shiver was of the opinion that the conditions cited by
I nspector Huggi ns constituted a violation of section 75.514, and
in particular, the sentence that states "all electrica
connections or splices in conductors shall be nechanically and

electrically efficient”. He explained that the fishplates that
hold the track rails together may be rusted or corroded and that
"no matter how tight you get them there is still sone resistance

in that connection" (Tr. 92).

M. Shiver explained the direct current circuitry used on
the supply track in question and the application of MSHA's policy
manual interpretation of section 75.514. He confirnmed that in
ternms of conpliance, MSHA considers the clanmp and copper wire
bond as the only acceptabl e neans of insuring electrical and
mechani cal efficiency at all tinmes (Tr. 95-102).

M. Shiver stated that he did not observe the cited track
area because he was on the four right track conducting an
i nspection. He issued a citation at that track because two of
the track joints had not been bonded. The track was connected
with fishplates but was not bonded I|ike all of the tracks in the
mne. He confirnmed that the track had been bonded to a point but
personnel were called off that job and were dispatched to the
track cited by M. Huggins (Tr. 105-107).

M. Shriver did not believe it likely that the use of
fishplates provided electrically efficient connections because of
the increased resistance caused by rusty rails. He confirned
that a voltage drop test can be conducted to determ ne the
el ectrical efficiency of a conductor and that he has conducted
such tests on several occasions at various m nes. He stated
that the hazards presented by the cited conditions included the
possibility of electrocution, a fire due to hot joints, and a
short circuit not being interrupted by reduced short circuit
currents (Tr. 108-111). He further explained the injuries that
could result fromthe hazards, and he believed that it was
reasonably likely that a fatality could occur, irrespective of
t he MSHA conference officer's non S&S finding (Tr. 113-121).

On cross-exam nation, M. Shriver confirmed that he never
observed the cited track before or during M. Huggins inspection
and he did not conduct a voltage drop test on that track. Wen
asked if the track connections in question were electrically
inefficient, M. Shriver responded "not having been there and
based on what |'ve been told, in my judgnent, they would be
electrically inefficient” (Tr. 124). He confirned that the never
observed the connections before they were bonded (Tr. 125).

M. Shriver stated that he was not famliar with the use of
stud termnals to attach a rail bond to a track (Exhibit P-8),
and that he has only seen wel ded connections. He confirmed that
the inspection of track joints is not required during weekly



~61

el ectrical examnations (Tr. 127). M. Shriver further expl ai ned
the theory of track resistance, the hearing effects of wel ded
bondi ng, and the application of MSHA's policy (Tr. 128-137).

Respondent's Testinmony and Evi dence

W liam Runyan, section foreman, confirnmed that he escorted
M. Huggi ns during his inspection and he described what occurred.
He confirnmed that there was a supply car, portal bus, two jeeps,
a rock duster, and a roof bolter on the track in question, and
that except for forty feet of the track which one could observe
visually, the remaining portion was filled with the equi pnment he
descri bed. M. Runyan observed no evidence of any track heating,
arcing, or sparking, and he stated that the roof bolter and rock
duster were used on the section and operated efficiently and he
had no reason to believe that there were any problens with the
return electrical feed for these machines. He confirmed that
M. Smith was not with the inspection party initially, but may
have net it later at an intersection (Tr. 138-143).

M. Runyon confirmed that no tests were nmade to detern ne
the efficiency of the connections on the cited supply track, and
the respondent imedi ately responded to the order by bringing
two people fromthe four right track section to begin bonding the
rails in question (Tr. 144-145).

On cross-exam nation, M. Runyon stated that M. Smith was
wi th inspector Shriver on the four right track section but he
could not recall whether he net them underground or outside of
the mine. M. Runyon believed that the track had been laid for
at | east four weeks prior to the inspection by M. Huggins, and
he confirmed that the saw no track bonds on the cited section of
supply track (Tr. 145-147).

In response to further questions, M. Runyon stated that the
tracks in the mne are general bonded with the copper bonding
devi ce described by M. Huggins and M. Shriver. He confirned
that the cited tracks were connected with fishplates, and given
t he absence of water, the dry conditions, and the |length of track
that had been laid, he believed the use of fishplates was an
accept abl e bonding method. |If nore track had been laid, the
fishpl ates may have presented a problem Although it was hard to
see under the cars on the track, he acknow edged that the people
who laid the track would know it was not bonded. He did not know
why the track was not bonded in the manner required by the
i nspectors (Tr. 148-154).

Robert L. Mabin testified that he was the section foreman on
the two south section at the time of the inspection and had
wor ked there for about a nonth. He confirned that equi pment had
operated on the track without any indications of problens with
the return circuit for the equi pment. He never observed any
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track arcing or sparking, and saw no visual evidence of heated
track joints (Tr. 155-159).

On cross-exam nation, M. Mbin stated that the roof bolter
may have been used four or five tinmes during a two-nonth period
on his shift, and he assuned that the cited supply track was not
bonded because it only covered 350 feet (Tr. 162-164).

Section 104(d)(2) "S&S" Order No. 3720838, issued on
August 12, 1992, cites an alleged violation of 30 C.F.R
0 75.400, and the condition or practice is described as foll ows

At 4 right transfer, coal has spilled on outby side of
headrol | er and chute, accurul ating 4 feet high and
forcing back under bottom belt of Main South No. 2
Belt. This condition was reported in the preshift
exami nati on book, and this hazardous condition was not
promptly corrected. Persons shoveling accurul ati on
stated that accumul ati ons occur once or twi ce a week
and review of preshift exam nation book disclosed that
accurul ati on was |isted about ten times in last three
weeks. Violation therefore occurred due to failure of
operator to correct the underlying condition which
permtted the accurul ations to repetitiously occur

The violation was |left uncorrected for three hours
after being listed in preshift exam nation book. The
violation is particularly serious, since there have
been many belt fires from such accumul ati ons,
warranting increased attention from operator to correct
it.

The violation was |isted several tines in preshift
exam nation book, indicating an underlying problem
The operator knew of violation and failed to pronptly
correct it. Therefore, operator had high negligence,
and a serious accident is reasonably likely to occur

Petitioner's Testinony and Evidence - Order No. 3720838.

I nspector Shriver confirmed that he issued the contested
order on August 12, 1992, for coal accunul ations that he observed
at the locations described in his order, and he expl ai ned what he
observed. The section foreman infornmed himthat "he had been
broke down and had not dunped any coal at all". Based on this
statement, M. Shriver concluded that the accunul ati ons had been
present at |east during the previous shift (Tr. 186-189).

M. Shriver stated that the cited coal spill was roughly wai st
deep, five or six feet wide, and probably ten feet |ong
(Tr. 190).
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M. Shriver had no know edge of any fires or injuries caused
by coal accumul ations at the mine in question. He identified a
summary report of fires at other mnes during the past five
years, and he described the hazards associated with the cited
accunmul ati ons and the reasonable likelihood of injuries resulting
fromthe hazards.

M. Shriver stated that three belt rollers were turning in
the coal accunul ations and that the belt was "massaging the
coal". He believed it was reasonably likely that a fire would
start fromthat source. He stated that it was not uncomon for a
roller to break or stick, and the belt rubbing on the roller
woul d generate enough heat to ignite coal. 1In the event of a
fire, it could reasonably be expected that serious burns from an
expl osion, or snmoke inhalation froma fire would result
(Tr. 192, 197-199).

M. Shriver stated that m ne managenment knew about the cited
accumrul ati ons because coal spillage at the four right transfer
poi nt had been recorded "about ten times the previous few weeks"
in the preshift books which were countersigned by several conpany
officials. Accordingly, M. Shriver concluded that the recurrent
accunul ati ons probl ens shoul d have been known to these
i ndividuals. He also indicated that there was "a rather obvious
big hole" in the sideboard at the transfer point which should
have been detected by the onshift and preshift exam ners
(Tr. 200).

M. Shriver reviewed the preshift books for August 12, 1992,
and expl ai ned sonme of the entries. He believed that the
recurring spillage was caused by coal falling through the hole in
the side board (Tr. 203). M. Shriver stated that he returned to
the area a few days after the issued the order and found that the
condition had reoccurred. He issued a citation, and the hole was
repaired and the spillage has becone practically nonexistent
(Tr. 204).

M. Shriver stated that he has had occasion to issue
citations for coal accunulations along the belts four or five
times prior to the issuance of his order, and it was his
under standi ng that the sideboard hole had existed since it was
cut out to install a belt scraper, "probably about six weeks"
(Tr. 207).

In response to a question concerning the "aggravated
conduct" by the respondent in support of his unwarrantable
failure finding, M. Shriver stated as follows at (Tr. 211).

A The fact that it had been recorded, | think,
about ten tinmes. | |eafed back through the
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fire boss book and | observed about ten occasi ons when
a problem had been reported.

And the comments of the two men who cane to
shovel up the problemthat they would have to
shovel it up once or twice a week. And the
fact that the belt exam ners -- the on-shift
is done by the section foreman.

And several tines, in ny opinion, the on-

shi ft exam nation disclosed this problem and
they were able to clean it up before the next
shift start, in which case it would not be
entered in the fire boss book. So there were
actually times when it was there, but not
recorded.

And based on all these factors, but mainly
the fact that the mine foreman and the
superintendent had countersigned the fire
boss book, the running of the coal appeared
to nme to be nore inportant than to fix the
probl em t hat was causi ng the accunul ati ons.

On cross-exam nation, M. Shriver reviewed the rel evant
preshi ft exam nation book and expl ai ned sone of the entries, and
he confirned that each tinme the accunul ati ons were noted in the
book they were cleaned up every tine (Tr. 219). He confirmed
that he considered the violation to be an unwarrantable failure
because the accunul ati ons continued to repeatedly occur and not
because they were not cleaned up (Tr. 219).

M. Shriver confirnmed that he did not test for nethane, and
he identified the ignition sources as the three rollers turning
in coal and the belt rubbing on coal. He observed no hot
rollers, and he considered it reasonably likely that death or
serious injury would have resulted fromthe cited conditions
(Tr. 220). M. Shriver confirmed that he did not observe any of
the coal spilling out of the chute at the location of the hole,
but when he next returned to that |ocation, there was no spill age
there (Tr. 224).

M. Shriver conceded that his order does not nention that
any belt rollers were turning in coal, and after referring to his
notes he stated that they say nothing about rollers turning in
coal, but do indicate that "coal worked under the belt"

(Tr. 228-229). The shift reports reflect that the accunul ations
that were reported and recorded were cleaned up each tinme, but
that on August 12, 1992, when he was there, the individuals
assigned to clean up the cited accurul ati ons had not reached that
area before he did (Tr. 237).
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M. Shriver estimated that the cited spillage
accunul ati on had been present for half of the preceding m dnight
shift, and that "it would take it a couple of hours to accumul ate
that nmuch coal spillage" (Tr. 238). He confirmed that he
reviewed the preshift books (Exhibit P-12) for ninety-five shifts
prior to his order, and that spillage was reported twelve tines.
He agreed there would be many shifts where no spillage was
reported because "the on-shift people apparently cleaned it up

before they had to call it out". He also stated that "there was
spillage there and people were cleaning it up on-shift, but if
they couldn't get it all, then they would call it out as an entry

in the preshift book” (Tr. 240).
Respondent's Testinmony and Evi dence

John G Blue, shift foreman, stated that he was present at
the cited area after M. Shriver issued his order. He confirned
that he reviews the preshift reports fromthe prior shift in
order to determ ne the nunmber of people needed to correct any
recorded violative conditions within a reasonable tine (Tr. 243).
He stated that he assigned two people to clean up the spillage at
the cited four right transfer |ocation because the foreman who
conducted the preshift told himthe chute had plugged, that he
found it and cleared the plug, but that there was spillage on the
fl oor and around the ribs. The two nen in question stopped al ong
the way to drag another belt that was nmore of a priority because
of float dust, and the foreman told himthat the spillage in
guestion was not touching any belt or rollers, and that it was
not an i medi ate problem but needed to be cl eaned up
(Tr. 243-244).

M. Blue stated that the spillage entries shown in the
preshi ft books were not for the sanme cited conditions and that
there were six different areas where spillage may occur
(Tr. 247). He confirned that the coal spillage, as well as al
of the coal on the section, is danp and that the transfer point
is "extrenely wet". He further stated that he observed no
ignition sources in the cited area, and he found it highly
unlikely that the wet coal could have ignited (Tr. 250).

M. Blue believed that the cited accumnul ati ons had exi sted
for no nore than two hours and ten ninutes under "a worst case
scenario" (Tr. 250). He explained that the preshift exani ner
found the spill and told himabout it when he cane outside.

M. Blue believed the spill occurred between 6:30 and 7: 00, and
he stated that the two nen who were dispatched to the area to
clean up the spill stopped at another belt area on their way to
the cited location. He nmade the clean up assignnent at

8.00 a.m, at the beginning of the shift (Tr. 253).

On cross-exam nation, M. Blue agreed that the cited
accunul ati ons had existed for at |east two hours. He confirnmed
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that he met with the foreman of the prior night shift who

i nformed himof the spillage and that he inmediately assigned
personnel to clean it up (Tr. 258). He agreed that there were
accunul ations at the cited |ocation during the prior nonth, but
he believed the cited accumnul ati ons may have been caused by a
pl ugged chute (Tr. 260). However, he stated that "anything can
cause spillage,"” that it was not uncommon, and that no rollers
were turning in coal and no coal was in contact with the belt
(Tr. 261, 269).

Robert C. Andersch, Jr., confirmed that he acconpanied the
i nspector and that he was served with the order. He stated that
the cited transfer point was "very wet" and that the spillage was
caused by "sonme kind of a backup into the chute, some wet coal or
muck" (Tr. 273). He did not notice any ignition sources, and
al t hough the belt was running, no coal had been mned prior to
their arrival and there was no coal on the belt. He observed no
belt rollers turning in coal or the belt touching and rubbing
coal (Tr. 274).

Section 104(d)(2) Order No. 3718252, Septenber 4, 1992,
cites an alleged violation of 30 CF.R 0O 75.400, and the cited
condition and practice states as fol |l ows:

At Main Butts No. 1 drive there is accunmulation of fine
coal and dust under the bottombelt fromthe tai

roller to the drive roller nearest tipple. There is
accunul ati on of wet coal and dust under and around a
pi ece of belt over the north drive nmotor, with dry coa
and dust under the connection box and packed agai nst
motor. Heat from notor had dried this material out,
possibly resulting in spontaneous conbustion. On the
frame between the two notors, fine coal was packed so
tightly that a pick hanmer was required to dig it

| oose. The 4/0 AWG cabl e serving the drive notor
nearest tipple had the nut conme |oose fromthe fitting
into the junction box, and the cable had pulled out of
t he box, |eaving opening into connections. Substantia
dust had accunul ated in the box. When the notor
junction boxes were opened, the pilot and ground
conductors in both nmotors were connected to sane stud.
The possibility of a fire fromfriction and notor heat,
fire or explosion fromdust, and water in the notor
junction box with opening, and inproperly w red ground
monitor circuits, make a | ost workday accident
reasonably I|ikely.

The record of preshift exam nations reveal ed that
spillage was reported on this belt fromthe tai
(piece) to tipple. Nobody was working at the drive,
which is the nost likely location for a fire to result
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had high negligence in pernitting these accunul ati ons
to exist.

Petitioner's Testinmony and Evi dence

MSHA | nspector Spencer A. Shriver testified that he was
acconpani ed on his inspection of Septenber 4, 1992, by the
respondent's Safety inspector Fred Morgan. M. Shriver stated
that an accidental spill had occurred two days earlier at another
| ocation and that he returned on Septenber 4, to check on that
cl eanup and found the accumnul ati ons that he cited that day. He
confirmed that the accunul ations were all located in the sane
general |ocation, but were different types of accunul ati ons
(Tr. 274-279).

M. Shriver described the |ocations and extent of the
accurrul ati ons and stated that they ranged fromdanp to dry
(Tr. 279-282). He believed the accunul ations presented a fire
hazard through spontaneous combustion at the |ocation of the
notors, and he described the hazards at the other |ocations
(Tr. 282-285).

M. Shriver believed that the accunul ati ons at the
connection box had existed for "several days" or "several shifts"
(Tr. 285-286). He believed that it was reasonably |ikely that an
injury would result fromthe hazards presented by the accumnu-
| ati ons, and he expl ai ned what coul d have occurred if nornal
m ni ng operations were allowed to continue (Tr. 286-288).

M. Shriver stated that he based his "high negligence”
finding on his belief that the accunul ati ons between the notors
had exi sted for several shifts and that he "had di scussed this
situation there with M. Cole couple of days earlier and he said
that he would clean it up" (Tr. 288). M. Shriver also stated
that the preshift exam ner would travel the area each shift and
shoul d be | ooking for accunul ations at the drives, tail pieces,
and transfers, but that the Il ocation of the notors were not anong
t he previous locations nmentioned by nmine foreman Cole (Tr. 289).

M. Shriver believed that the accunul ati ons along the No. 1
belt drive rib had existed "over a period of time" and that it
was cleaned up fromthe drive and left by the rib. The
accurul ation at the bottom belt had accumul ated for "several days
fromnormal accretion of dust and fine coal" (Tr. 291). He
confirmed that none of the cited areas were the areas reported to
himby M. Cole (Tr. 291-293). M. Shriver could not recal
reviewi ng the preshift books to determ ne whether the cited
accunul ati ons had been recorded (Tr. 295). He also confirned
that he did not ask M. Cole about the cited accumul ati ons
(Tr. 296). He later renenbered review ng the preshift books and
found that spillage was reported on the belt in question fromthe
tailpiece to the tipple (Tr. 299).
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On cross-exam nation, M. Shriver confirmed that the coa
mat eri al packed agai nst the notor was black and dry, that he
did not sanple it, and did not check for nethane in the area
(Tr. 306-307). He believed that the main ignition source was the
junction box. He stated that the cable entered the box through a
fitting that had "backed off" fromthe inside, but he saw no bare
wires. The insulation was sonewhat damaged, and with the
continued vibration, he believed it would have cut through into
the energized wires over several shifts. He confirmed that the
area "was fairly damp" and was equi pped with a sprinkler fire
suppression system (Tr. 308). He confirmed that the materia
between the drive tipple was the result of a spill, and he
conceded that he did not include the accunul ations along the rib
as part of his order (Tr. 309).

Respondent's Testimony and Evi dence

Frederick D. Morgan, Sr., respirable dust foreman, confirned
that the spillage under the belt tailpiece and tipple had been
reported and called out and two men and a foreman were working
on it. The area was danp and well rock dusted (Tr. 312-316).

M. Mrgan confirmed the existence of the accunul ations cited by
the inspector (Tr. 317-323).

Robert L. Mabin, testified that he was the regul ar section
foreman at the two south section on Septenber 4, 1992. He
confirmed that there was a large spill at the belt transfer
poi nt, that the section was idled, and that he assigned two nen
to work on the spillage that had been reported on the preshift
(Tr. 327). He expl ai ned what work was done to address the
spillage, and he stated that the area is always wet and is
equi pped with an operable fire suppression system (Tr. 329-330).

Docket No. WEVA 93-5

Thi s proceedi ng concerns a section 104(d)(2) "S&S" Order
No. 3121715, issued by Inspector Spencer A. Shriver on June 18,
1992, citing an alleged violation of 30 C.F.R 0O 75.400. The
cited conditions are described as follows:

On 3 right section, ID No. 028, the tail piece of the 3
right belt, the tail roller is turning in fine dry coa
about 18 inches high and 18 inches long. Area was
covered with red dust. Float dust had covered 4 inch
wat er pipe and belt structure for about 35 feet outhy
to inby rib of next crosscut. Float dust becane
suspended in air when water pipe was patted.

Section foreman said he had made | ast check at
10:30 AA.M, and due to problens with section equipnent,
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had only dunped hal f-dozen or |ess buggies of coal on belt.
Accunul ati ons of fine coal and dust had occurred at | east
during previous mdnight shift, and probably nuch earlier

Most belt fires are caused by rollers turning in coal
An accident is therefore reasonably likely. Such a
fire woul d generate dense snoke which woul d affect
persons working on belt. Accident would reasonably
result in | ost workdays. Section Foreman shoul d have
found and corrected violation between arrival on
section at 8:30 a.m and issuance of order at

11: 50 a. m

Assi stant M ne Superintendent was on section for

20 mi nutes before inspector know ng authorized
representative of secretary was heading for section.
He and section foreman were at feeder, 20 feet from
tail pi ece, when violation was observed. Operator

t herefore had high negligence in permtting violation
to exist.

The respondent’'s counsel conceded that the cited
accumrul ati ons exi sted and constituted a violation of
section 75.400, and that the crux of this case is the his dispute
with the inspector's unwarrantable failure and "S&S" findings
(Tr. 9-10).

Petitioner's Testinony and Evi dence

I nspector Shriver stated that he conducted the inspection on
June 18, 1992, and he expl ai ned what he found. He stated that
there was a consi derabl e amount of red coal dust on the ribs and
belt structures and that "anytinme | had seen that red dust in the
past, it usually neant that a roller was turning in coal for sone
length of time". He believed that the dust had turned red
because "it was slightly oxidized by the friction of the roller
grinding in the coal" (Tr. 11-19). The accumnul ati ons next to
the roller were dry and the area under the belt drive was wet
(Tr. 26).

M. Shriver stated that the hazards associated with the
violation included the roller turning in the coal and generating
heat which turned the dust red, and the possibility of snoke
i nhal ati on exposure to people in the area. He was al so concerned
about a nmethane ignition on the section and believed that the
face was two to three hundred feet fromthe accunul ati ons
(Tr. 30). He believed that an injury was reasonably |ikely, and
that persons in the area would be exposed to snmoke inhal ation
or severe burns in the event of a float coal dust ignition
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(Tr. 31-32). He also believed that it was reasonably |ikely that
a fire would have resulted if normal m ning operations continued
and the roller continued turning in the accunul ations (Tr. 32).

M. Shriver believed that the accunul ati ons under the roller
exi sted for "several shifts" because the material "was nore |ike
it had been gradually dribbled down into this area, and it would
have taken a few days to get to this point" (Tr. 33). He
confirmed that only "a couple of buggies" of coal had been m ned
before he arrived, and he did not believe this was sufficient to
have cause the accunul ati ons in question

M. Shriver stated that the cited area was required to be
preshi fted, and he checked the norning report and found that the
conditions had not been reported. He estimated that the
accurul ati ons had existed for "several days", "fifteen or twenty
shifts", or "six days" (Tr. 33-36). He further stated that it
was difficult to determ ne how | ong the accunul ati ons exi sted,
but since little coal had been mned, "it would have had to have
been accunul ated during the previous mdnight shift" (Tr. 37).

M. Shriver believed that the assistant nm ne superintendent
shoul d have known about the conditions because the conditions
wer e obvious and he went into the section ahead of himfor an
i nspection, and the section foreman told himthat he had exam ned
the area approximately an hour and twenty mnutes earlier. Under
the circunstances, M. Shriver concluded that "the conpany's
agents did know about it" and that "conbined with the [ength of
time it had been in place", he believed that this constituted
aggravated conduct (Tr. 39). M. Shriver conceded that he had no
evi dence that the superintendent and foreman actually saw t he
cited accumul ati ons, and no one admtted going by the area and
seeing the accunulations (Tr. 41-43).

M. Shriver explained the "aggravated factors" anounting to
an "unwarrantable failure" violation as follows (Tr. 43-44):

A. The fact that there was an accunul ation there
and, in my opinion, it had been there for a
substantial length of time; the fact that the
condition was obvious to a conpetent
observer, such as a section foreman; that he
told me he had made his check of the area at
ten thirty; and also that the assistant
superintendent was in the area. | felt at
the time he should have observed it.

Q Now, during those preceding six days which
you felt this accunul ati on had been present,
was this an area that m ne nmanagenment woul d
have passed through often?



A The section foreman on each section should
have exam ned the area for the preshift
exam nation for the followi ng shift.

Q The preshift. Wuld any other nenbers of
m ne managenent have been through this area
during the preceding six days?

A It's difficult to say. They frequently do go
t hrough there, but to pinpoint any specific
person at any specific time, | could not do
t hat .

On cross-exam nation, M. Shriver stated that when he has
found simlar red dust conditions in the past "it is a condition
that requires several shifts to achieve", and that "we would find
it had been there for several shifts" (Tr. 49). He was not sure
that the red dust was conbustible, and he has never tested it
(Tr. 49). The material contacting the belt "was not snoking and
it was not on fire", and he did not test or feel it for heat
content (Tr. 55).

M. Shriver stated that he made no nethane checks and had no
i ndi cati on of any nmethane problens. He was satisfied that the
section foreman checked for nethane, and M. Shriver could not
recall seeing any areas inby the crusher, feeder and belt
tail pi ece that were not adequately rock dusted (Tr. 57). He
expl ai ned his "S&S" finding as follows at (Tr. 55-59):

A. If there were an ignition of methane on the
section and we have an accumnul ati on of fl oat
dust |ike we had on the structures here as
has happened in some other mines, the
concussi on of the nethane ignition can
suspend the float dust and cause a coal dust
expl osion which is very severe. As in, |
believe it was the south nountain mne, we
had several fatalities in that case.

* * * *

A Well, it's reasonably likely there would be a
serious accident either froma nethane
ignition or fromthe roller turning in the
coal, causing a fire.

Q Is that a second ignition source that you're
hypot hesi zing here? It could start with a
met hane ignition sonewhere up near the face,
or it could come froman ignition of the coa
bei ng contacted by the roller?
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A That is right.

Q But you did not see any indication of heat
with respect to that roller turning in coal

A Ot her than the condition of the dust |
observed.

No snoke, though.

No.
Q No snell of comnbustion.
A No.

* * * *

Q The second hypothetical source of ignition
the ignition of the coal by the roller, the
friction between the coal and the roller
that woul dn't cause the kind of concussion
that would nobilize float dust, would it?

A. | don't believe it woul d.

In response to further questions, M. Shriver stated that he
detected no permissibility violations at the face that woul d
constitute potential ignition sources, and saw no ventilation
problems (Tr. 63-64). He conceded that when he nakes an " S&S"
determ nation, he considers "a worst case scenario" if mning
were allowed to continue (Tr. 64).

M. Shriver stated that he checked the preshift book and
found no recorded violative conditions, but he did not check the
preshi ft books for the five or six days prior to his inspection
(Tr. 67). When asked if the accurul ations had not been cl eaned
up, and if mning were allowed to continue, whether the tai
roller turning in the accurul ati ons woul d have ignited the coal
he replied as follows at (Tr. 69):

A | think it's reasonably likely that it would
have ignited. | base that on conversations
with people | work with up at the District.
Most of them have been at |east section
foreman or mne foreman and they indicate
that rollers turning in coal, if left for a
long period of time, will frequently result
inafire.



~73
Respondent's Testi nony and Evi dence

Leonard J. Lewandoski, section foreman, testified that he
wor ked the midnight shift on June 18, 1992, and conducted the
preshi ft exami nation of the belt and tail piece, comrenci ng at
5:15 a.m Upon exam nation, he found that the tail piece "was
clean" (Tr. 71-72).

On cross-exam nation, M. Lewandoski stated that he saw no
"red coal" when he traveled the area, and he observed no tai
roller turning in fine, dry coal. He has served as section
foreman since Decenber, 1981, and has observed "a browni sh red"
dust that results fromrusty belt rollers. He observed no
accumul ati ons of any ki nd when he conducted his exam nation
(Tr. 72-77).

Robert C. Andersch, Jr., stated he served as the inspection
escort for M. Shriver on June 18, 1992, when he conducted his
el ectrical inspection. He confirned that two accunul ati ons were
found at the tail roller of the three right section tail piece,
one on each side of the roller. He estimated the accunul ati ons
to be 12 inches high, with 3 to 5 inches subnmerged in water, and
they were "brownish" in color (Tr. 79). M. Andersch described
the materials as "residue comng off of the belt since our water
sprays down at the drive were inoperative" (Tr. 80).

M. Andersch stated that he observed the tops of the
accumrul ati ons "barely rubbing on the belt," but not onto the
roller. He also observed accunul ati ons and brown dust at a
V-scraper located 10 feet outby the tail roller, and the tops
were dry, but the bottonms were wet. He further stated that he
has never seen any "red dust" as described by the inspector, and
he would classify it as "brown" (Tr. 81-83).

John E. Godwi n, stated that he was the assistant nine
superintendent on June 18, 1992, and that between 9:30 and
10: 00 AAM, the belt was reported as being dry (Tr. 84). Upon
i nspection of certain belt sprays he found that the belt was dry,
and he described what occurs when the belt runs "off-center™
(Tr. 86-89).

M. Godwi n stated that the section had been noved two days
prior to the inspector's arrival, and he believed the
accurul ati ons coul d not have been present for nore than two days
(Tr. 90). He believed that the "orangi sh brown dust" on each
side of the v-scraper was caused by the black and orange col ored
rubber material used in the construction of the scraper and that
it was "residue and belt deposits” fromthe dry running belt
(Tr. 95-96).
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M. Godwi n conceded that accumul ati ons were present, but
he did not believe that a (d) order was justified because the
pile was small and he observed no roller turning in the dust
(Tr. 98-100). He attributed the brown color of the accumnul ations
to the dry belt and not oxidation, and he believed that coal can
accunul ate in seconds with the belt running off at the tail piece
(Tr. 101).

I nspector Shriver was recalled by the presiding judge and
stated in part as follows at (Tr. 109):

This type of dust that | observed in the area,

I'"ve found when | see that dust - | didn't go to the
nearest tailpiece or what have you on the belt -- |
usually find that there is coal there, the rollers
turning in coal. That has been my experience.

Q When you see red dust, the rollers are turning
in coal ?

A Reddi sh dust. Wether it's brown or red -- |I'm
not that good at distinguishing colors, but
I've found on several occasions that when
seen that color material in the area --

Q Could it have been brownish or orange or brown?
A.  Reddi sh brown.

On cross-exam nation, M. Shriver was of the opinion that
the "reddi sh dust" was caused by the tail roller, and he
explained as follows at (Tr. 113):

A. Turning in the coal and suspending the reddi sh
dust into the air and depositing it on the ribs
and bottom primarily because on severa
occasi ons in by inspecting experience, |'ve
found a simlar type of dust, and when | got to
the cause of it, it was a roller turning in
dust -- or aroller turning in coal

M. Shriver stated that the longer a roller turns in coal
dust, the nmore dust is generated, and that a roller turning in
dust for a half-hour to two hours could turn the dust brown. He
confirmed that the cited dust accunul ati ons consisted of "a |ight
coating of the ribs" rather then piles of material, and in his
opi nion, they had existed "at |least in the preceding shift and
probably much longer”. He confirmed that his unwarrantabl e
failure finding was based on how | ong the condition existed and
he fact that the section foreman told himhe had exani ned the
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area (Tr. 116-120). M. Shriver believed that the foreman shoul d
have observed the condition, and in his opinion, the foreman
didn't exam ne the area very closely (Tr. 124).

M. Shriver confirmed that he did not neasure the
accunul ations in question and only "eyeballed it across the back
of the tail roller”. In his judgnment it was "one and a half feet
in length in the direction of the belt" (Tr. 125). He believed
that it took 25 minutes for two men to clean it up with a shovel,
but that they were doing other work as well (Tr. 127-128).

Docket No. WEVA 93-92

Thi s proceedi ng concerns four (4) section 104(a) "S&S"
citations issued by Inspector Spencer A. Shriver. Citation
No. 3720837, issued on August 12, 1993, citing an all eged
violation of 30 C.F. R 0O 75.400, was settled by the parties and
the respondent agreed to pay the full anpbunt of the proposed
civil penalty assessment of $506. The proposed settlenent was
approved fromthe bench, and ny decision in this regard is herein
reaffirmed (Tr. 131-132).

The three remaining contested citations are as foll ows:

Section 104(a) "S&S" Citation No. 3718250, issued on
Septenber 3, 1992, cites an alleged violation of 30 C.F. R
0 75.701-3(a), and states as foll ows

At No. 45 punp on main haul age, the 250 volt DC fuse
box does not have a frane groundi ng conductor. The
conductors in and out of the fuse box are subject to
vibration from passing | oconotives, so possibility of
abraded insul ation and an energi zed box is reasonably
likely. There have been several fatalities from
contacting trolley in past year; however, area at fuse
box was dry, so injury could reasonably be | ost

wor kdays. These boxes have been changed from AC to DC
for over a year, and have had several weekly electrica
exam nations. This box has never had a frane-grounding
conductor. Operator therefore had noderate negligence
in permtting violation to exist.

Section 104(a) "S&S" Citation No. 3718251, issued on
Septenber 3, 1992, cites an alleged violation of 30 C.F. R
0 75.518, and states as foll ows

At 35 Jug Punp on Main Haul age the fuse in fuse hol der
is TRS 20R anpere rated. The pump is new and covered
with blue paint, and name plate could not be found.
However, this type of punp is 1 horse power or |ess,
requiring a 5 anpere fuse. |If punp becane overl oaded
toxic fumes could be emtted, traveling about 2 mles
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1992,

to lynch air shaft. Two notornen are in this area
shuttling | oads and enpties back and forth. A |ost
wor kdays accident involving two notornen is therefore
reasonably |ikely. Wekly electrical exam ner
checklist calls for 5 anpere fuse on this punp.
Operator therefore had noderate negligence in
permtting violation to exist.

Section 104(a) "S&S" Citation No. 3718256, Septenber 4,

cites an alleged violation of 30 CF.R 0O 75.512, and

states as follows:

An i nadequate exam nation of electrical equipnent is
being made at this mine. The follow ng violations
whi ch were abundantly obvi ous were cited:

1

The fuse box at No. 45 punp had never had a
frame groundi ng conductor. Box has been
i nstall ed about a year - 104(a) No. 3718250.

The fuse protecting No. 35 punp was

10 anpheres. The weekly exam ner check |i st
calls for a 5 anpere fuse for this punp -
104(a) No. 3718251.

The cable in the belt drive junction box at
mai n butts drive was pulled out of the box.
Condition was extremely obvious - 104(a)
No. 3718253.

The pilot and ground conductors on the cables
to the main butts drive notors were connected
to one stud. Mdtors have been installed for
about two years. Wekly exam nation should

i nclude check of pilot circuit - 104(a)

No. 3718254.

Weekly exami nations which permt these kinds of
viol ations to go undetected is reasonably
likely to result in |ost workday accidents.
These exani nations have been nade over severa
nmonths with no follow up to determn ne adequacy.
Operator therefore had noderate negligence.

Petitioner's Testinmny and Evi dence

Citation No. 3718250. |Inspector Shriver stated that he

i ssued the citation after finding that a 250 volt D.C. Square -D
fuse box |l ocated along the main haul age at the | ocation of the
No. 45 punp was not properly frame grounded to hold the potentia



~77

on the box to a | ow val ue approaching zero volts if the box
became energized. The condition constituted a violation of
section 75.701-3(a), because none of the groundi ng nethods
stated in the regulation were used to frame ground the box
(Tr. 139-143).

M. Shriver described the hazards associated with the |ack
of proper frame grounding and the |ikelihood of deterioration of
the grommet hol ding the conductor entering the box. He explained
t hat the power conductor entering the box could beconme abraded
over tinme, and if it were cut through to the insulation the fuse
box coul d be energize and woul d subj ect soneone to "a fairly
severe shock” (Tr. 143-150).

M. Shriver stated that the grommet hol di ng the power
conductor in place was "in good shape", and that it was "a tight
fit" as the conductor entered the hole in the box. The cited
condition concerned the one wire that entered the hole and was
not tied or grounded to the box to conplete the circuit
(Tr. 151-154).

M. Shriver identified copies of prior citations issued at
the mine for mssing frame grounds and fittings (Exhibits P-6
through P-10). He confirmed that the cited box in this case
woul d be subject to vibration by a passing |oconotive, and that
persons conducting a weekly exam nation of the box could not see
that the franme groundi ng conductor that entered the box was not
connected or grounded to the frame. He was not aware of any
injuries at the mne in the past five years because of failure to
ground a fuse box. He further testified about his reasons for
his "S&S" finding (Tr. 160-184).

Citation No. 3718251. |Inspector Shriver confirnmed that he
i ssued the citation after finding that a fuse providing short
circuit protection for the one horsepower D.C. punp was four
times the capacity of what it should have been. The fuse that he
found was a 20 anpere fuse, and it should have been one that
ranged fromfive to six amperes to provide proper short circuit
or overload protection. He stated that the cited standard
section 75.518, was viol ated because the proper fuse type was not
used and the respondent’'s counsel did not dispute this (Tr. 187).

M. Shriver described the hazards associated with the cited
condition, and he stated that the oversized fuse woul d not
deenergi ze the punmp if it "seized up or stalled for any reason".
If the punp were to overheat it would be the source of toxic
fumes or snmoke or it would start a fire by igniting the coal
exposi ng two nmotormen who normal |y shuttle through the area to
t hese hazards (Tr. 187-188). M. Shriver believed that it was
reasonably |ikely that the punp notor would seize and over heat
because the bearings go bad and nud or rocks that do not go
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t hrough the punp strainer could become wedged in the notor and
cause it to stall (Tr. 188-189).

Wth regard to any injuries resulting fromthe hazards
presented, M. Shriver stated as follows at (Tr. 189-190):

Q What injuries could these persons be reasonably
expected to suffer fromthe funmes and ot her
hazards you' ve descri bed?

A.  Snoke inhal ati on, which can be | ost workdays.

Q How serious would you reasonably expect those
injuries of snoke inhalation to be?

A.  Lost workdays.

Q Now, what was the |ikelihood that a serious
injury would have resulted fromthe condition
you found if normal mining operations had
conti nued?

A. | think it's reasonably |ikely.

M. Shriver did not know how | ong the oversized fuse had
been in the box, and he stated that the respondent knew the
requi red fuse size because of a chart posted in the safety office
(Tr. 191).

Citation No. 3718256. Inspector Shriver stated that when he
next returned to the mne on Septenber 4, 1992, he found two
el ectrical violations at the connection box on the drive notor at
the main butts nunmber one belt drive. He found a cable pulled
out of the box and a ground conductor and pil ot conductor
connected to one stud, and he issued citations for these
conditions (Exhibits P-13 and P-14). These viol ations, coupled
with the two previous fuse violations, |led himto concl ude that
the required weekly electrical exam nations were not adequate,
particularly since the first three conditions were quite obvious
(Tr. 195).

M. Shriver believed that at |east three of the cited
violative conditions would have been present at the | ast weekly
el ectrical exam nation and he descri bed the hazards associ at ed
wi th inadequate el ectrical equiprment exam nations, and the
injuries that would reasonably likely result (Tr. 196-200).

M. Shriver did not know when managenent first knew that
el ectrical exam nations were inadequate and he stated that
i nadequat e exam nati ons have been "a chronic problenf at the mne
for several years. He confirned that he has issued severa
citations and orders in the past for the sane conditions, and
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al so supplied the maintenance supervisor with references fromthe
el ectrical inspector's manual as guidance for meking the

exam nations (Exhibits P-15 through P-20; Tr. 201-205).

On cross-exam nation M. Shriver stated that it was his
practice in nobst cases to cite the respondent for inadequate
el ectrical exam nations after he has issued citations for the
i ndi vidual electrical violations. He explained that he does this
“If | find a significant number of violations and if it is spread
over a large part of the mne" (Tr. 206-210).

M. Shriver further clarified and explained the violative
condition associated with Citation No. 3718250. He expl ai ned
that the failure to connect the groundi ng conductor did not
provide for "a solid connection to the mne track" for purposes
of providing proper grounding protection as required by the cited
standard (Tr. 214-222). M. Shriver further explained that
vi bration caused by passing trolleys would subject the power
conductor insulation to abrasion at the point where the conductor
entered the No. 45 punmp box (Tr. 223-226).

Wth regard to the inadequate fuse on the No. 35 portable
"Jug punmp", M. Shriver stated that he did not know how often the
punp would clog or blow fuses (Tr. 228). M. Shriver could not
recall if the 20 anpere fuse was put back after he found it, and
he "suspected" that it was because there were none readily
avail abl e and he allowed tinme for the respondent to obtain a new
fuse. He could not recall if the No. 35 punp were tagged out of
service, and he confirmed that the No. 45 punp was not taken out
of service (Tr. 230). He did not believe that the two punps were
in unsafe operation condition requiring their renmoval from
service pursuant to section 75.1725(a) (Tr. 232).

Respondent's Testimony and Evi dence

I nspector Escort Frederick D. Mrgan, Sr., confirmed that he
is not an electrician. He stated that the area in question was
dry, that the punps thenselves are all grounded, and that a
rubber mat was provided for the No. 45 punp fuse box which was
mount ed securely to the wall. The power w re conductor was
suspended from an insul ated spad and there is very little
vi bration (Tr. 243-249). He conceded that the failure to connect
the frame ground wire was a violation (Tr. 249).

Wth regard to the No. 35 jug punmp, M. Mrgan stated that
the cl osest coal was ten feet away, and if a punp fire had
occurred, he found it unlikely that it would ignite the coal. He
confirmed that M. Shriver re-installed the oversized fuse after
checking it and the punp was reenergi zed (Tr. 250-251).

Donal d S. Buckal ew, mai ntenance foreman for 25 years,
confirmed that he was famliar with all of the citations issued
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by M. Shriver. M. Buckalew stated that the exam nation of

el ectrical equipnment is his responsibility. He stated that there
are 80 punps | ocated over seventeen nmiles, and that each punp has
17 different permssibility itens that need to be checked. He
identified a check list and instructions that he gives to his
personnel for checking the punps (Exhibit R-2; Tr. 257-259).

M. Buckal ew stated that both of the punps in question are
i ncluded on the check list and they are included as part of the
requi red weekly electrical exam nations. He believed that the
punmp installations in question were included as part of the
weekly exam nations conducted just prior to the issuance of the
citations, and he identified a formthat reflects that both punps
were exam ned by a certified electrician on August 27, 1992, and
that "no dangerous conditions were found" (Exhibit R 1; Tr. 263).

M. Buckal ew confirned that the ungrounded No. 45 punp fuse
box had been in that condition for six to eight weeks
(Tr. 264). He stated that he has preventative nmaintenance and
el ectrical inspection prograns in place, and gromets and
bushi ngs are included. He confirned that the punp with the
20 anpere fuse could burn up or quit functioning if it were stuck
or arock fell into the inpeller, or the fuse blew (Tr. 266).

On cross-exam nation, M. Buckal ew confirned that he
observed the fuse box prior to the issuance of the citation and
the ground connection had not been nade (Tr. 217). He agreed
that the condition should have been detected during the
el ectrical examination (Tr. 274).

Fi ndi ngs and Concl usi ons
Docket No. WEVA 93-100
Fact of Violations

Thi s case concerns three contested section 104(d)(2) orders.
The respondent admits that the two orders issued by Inspector
Shriver on August 12, and Septenber 4, 1992, citing accunul ations
of coal and coal dust, constituted violations of section 75.400
(Citation Nos. 3720838 and 3718252). The respondent's dispute is
with the inspector's special "significant and substantial" and
unwarrantabl e failure findings. Under the circunstances, |
conclude and find that the respondent's admi ssions, coupled with
the inspector's testinmony and evi dence, establish the two
vi ol ati ons of section 75.400 and they ARE AFFI RMED,
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Section 104(d)(2) non-"significant and substantial" Order
No. 3718918, July 27, 1992, 30 C.F.R 75.514

In this instance the respondent is charged with an all eged
vi ol ati on of mandatory safety standard 30 C. F. R 75.514, a
statutory provision which provides as follows:

Al'l electrical connections or splices in conductors
shall be nechanically and electrically efficient, and
sui tabl e connectors shall be used. All electrica
connections or splices in insulated wire shall be
reinsulated at least to the sane degree of protection
as the remai nder of the wire.

MSHA' s July 1, 1998, Program Policy Manual, Volune V,
Part 75, with respect to section 75.514, states in rel evant part
as follows (Exhibit P-7):

This section requires that conductors be joi ned
together with clanps, connectors, track bonds, or
ot her suitable connectors to provide good el ectrica
connectors.

Where track is used as power conductor, efficient
connections require that:

1

2. At least one rail on secondary track-haul age
rails shall be welded or bonded at every joint,
and cross bonds shall be installed at intervals
of not nore than 200 feet.

3.
4. In roons where electric equipnent is dependent upon
the roomtrack rails as a power conductor, rail joints

shall be secured by neans of fish plates, angle bars,
or the equivalent, and at |east one rail shall be
bonded at each joint.

Visible arcing or heating at rail joints indicates poor
connections or poor bonding.

In the case of Secretary of Labor (MSHA) v. North American
Coal Conpany, 1 FMSHRC 1895 (November 1979), Conmi ssion Chief
Judge Paul Merlin vacated fourteen (14) citations alleging
viol ati ons of mandatory safety standard 30 C.F. R 75.514, after
concluding that this standard did not apply to track haul age
bonds and fishplates as alleged in the citations.

Judge Merlin took note of the fact that the legislative
hi story of section 75.514, refers to electrical connections "in
wiring," and that there is no reference to track haulage or to
bondi ng "al t hough such references easily could have been made if
this had been what Congress intended,” 1 FMSHRC at 1897.
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Judge Merlin also took note of the fact that bonding and
track haul age are dealt with separately and specifically in a
conmpani on situation pursuant to MSHA's Part 57, safety standards
for underground netal and nonnmetal mines (30 C.F.R 57.12042),
and he suggested that MSHA shoul d have undertaken rul emaking to
cover the situation in coal mnes pursuant to MSHA's Part 75
safety standards. Noting the absence of any evidence to
establish that the cited haul age system was not "electrically
efficient,” and the conflicting testinony of MSHA's own experts,
Judge Merlin further comrented that "... MSHA itself does not
really believe 75.514 applies to track haul age bonds and
fishplates, but is selectively applying this mandatory standard
only where it wants to," 1 FMSHRC at 1899

In the instant case, the parties are in agreenent that the
critical issue is whether or not the track "bondi ng" or
connecting devices used by the respondent at the cited secondary
haul age area constituted suitable nechanically and electrically
ef ficient connections in satisfaction of the requirenments found
in the cited mandatory section 75.514 (Tr. 51).

The burden of proof in this case lies with the petitioner
In order to establish a violation, the petitioner nmust prove by a
preponderance of the credible and probative evidence that the
connection devices that were being used when the inspector found
them were unsuitable and did not provide the required
mechani cally and electrically efficient electrical connections
for the cited haul age track in question

The petitioner takes the position that the testinony of
I nspector Shriver, which is based for the nost part upon the
observations of Inspector Huggins, the individual who issued the
viol ation, establishes that the el ectrical connections between
the cited supply track rails were electrically inefficient. The
petitioner also take the position that in the absence of one of
the connection nmethods outlined in MSHA's policy, the conditions
of the tracks in question prevented the existence of an
electrically efficient connection

The respondent takes the position that the use of
fishplates, bolts, and steel ties as connecting devices for the
cited 350 feet of secondary supply track provided suitable or
good el ectrical connections in conpliance with section 75.514,
and were in fact "other suitable connectors" that provided good
el ectrical connections within the nmeani ng of MSHA's stated

policy.

I nspect or Huggi ns, found that the devices used by the
respondent to provide the track rail connections were "unusua
and new' to him He did not believe that they provided any
el ectrical connection on the tracks, and he obviously believed
that a track bondi ng device conprised of a copper wire rope that
i s pounded and wel ded onto the track was the "normal" bondi ng
met hod for insuring an efficient bond and connection (Tr. 64-65).
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I nspect or Huggi ns, who is not an electrician, and who | acked
any special electrical training other than a course for non-
el ectrical inspectors, testified that he relied on MSHA's policy
manual in issuing the violation. | am convinced by his testinony
t hat he woul d accept nothing short of the "normal" copper track
bondi ng device that he observed in his experience as an i nspector
as conpliance with section 75.514. |Indeed, the parties agreed
that if M. Huggins had found the type of track bond that he was
famliar with he woul d not have issued the violation.

M . Huggins confirned that the tracks were grounded with a
clanp, that they were connected together with fishplates and
bolts, were installed on wood supports, and were tied together
with steel ties (Tr. 25, 28, 45). Although he confirmed that he
did not have a good view of the tracks under the supply cars that
were parked on the track, he described the track as "old, rusty,
and surface bent." These track conditions, coupled with the
absence of the type of "track bond" that he was familiar wth,
led M. Huggins to conclude that there was "a | ack of efficient
return of electrical current back through the current source"
(Tr. 27, 48). In short, he concluded that in the absence of the
track bond that he was used to seeing, the connections provided
by the fishplates, bolts, and steel ties, were not suitable to
insure an efficient mechanical and electrical connection

M. Huggi ns conceded that the steel ties holding the track
rails together were properly installed. He confirmed that he saw
no evidence of any track sparking or arcing, and when he rode
into the area on the track jitney he noticed no change in its
operation or performance, and did not notice any fading of the
lights (Tr. 45, 47). Notwi thstanding his testinony that the |ack
of track bonds and the existing track conditions would prevent
efficient current return on the tracks and woul d render the
equi pnent on the track i noperable, M. Huggins conceded that
since the equi pment was able to operate, current had to be noving
through the track (Tr. 47-49).

I nspect or Huggi ns candidly adm tted that he conducted no
tests to determ ne whether the use of fishplates provided an
electrically efficient connection and that he sinply relied on
MSHA' s policy which he believed mandated the use of a wel ded
copper track bond as an acceptabl e nethod of bondi ng on secondary
track haul age. M. Huggins further conceded that he nmade no
deternmination as to whether the devices being used by the
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respondent to connect and bond the tracks rendered themless than
mechani cally and electrically efficient. He adnmitted that he
could not make such a determ nation without testing, but stil

was of the opinion that the cited connections were inefficient
(Tr. 75-76). As noted earlier, M. Huggins has no electrica
expertise, and | have given little or no weight to his opinion

Al t hough M. Huggi ns described the tracks as rusty and dirty
and suggested that an efficient connection was inpossible under
those conditions, he confirmed that the steel ties that connected
the rails together will conduct electricity if they are installed
correctly, and he conceded that they were so installed (Tr. 47).
He al so conceded that there were electrical connections on the
tracks and stated that "there had to be sone or it wouldn't run”
(Tr. 74).

I nspector Shriver, an electrical engineer, stated that the
clanp and copper wire bond is the only acceptabl e nmeans of
insuring electrical and mechanical efficiency at all tinmes.
However, | note that under MSHA's policy, fishplates are
permtted as a neans of securing rail joints in roonms where
electric equipnent is powered by a track rail that functions as a
conduct or .

M. Shriver was of the opinion that the conditions cited by
I nspect or Huggi ns constituted a violation of 75.514, because the
fishplates may be rusted or corroded, resulting in a resistance
in the connection and a |oss of efficiency. However, M. Shriver
did not observe the cited supply track and he had no persona
know edge as to whether the tracks were in fact rusty or

corroded. Even if he did, | give little wight to his suggestion
that the electrical efficiency of a connection may be determ ned
by sinply looking at it. |Indeed, M. Shriver testified that a

vol tage drop test could be conducted to deternmine the electrica
efficiency of a conductor and he confirned that he had conducted
the tests on several occasions. He later recanted, and stated
that a voltage drop test was not necessary to determni ne an
electrically efficient connection. | find this testinmony to be
contradictory and rather equivocal

M. Shriver conceded that he never viewed the cited
connections before abatenent, and even though he was not present
when the violation was issued, he was of the opinion that "based
on what |'ve been told, in nmy judgnment, they would be
electrically inefficient" (Tr. 124). | conclude and find that
M. Shriver's opinion is highly specul ative and |acking in any
evidentiary support, and | have given it little weight.

As noted earlier, as a condition precedent to establishing a
vi ol ation of section 75.514, the evidence nmust prove that the
type of connections alleged to be out of conpliance are in fact
electrically and mechanically inefficient. Relying on, and



~85

citing the absence of a wel ded bond of the kind provided for in
MSHA' s Policy, which does not have the force and effect of a
mandat ory standard that does not even nmention track bonding, is
i nsufficient "evidence" to establish a violation. 1In this case,
I find no credible probative evidence to establish a violation
Accordingly, the contested order is VACATED.

Signi ficant and Substantial Violations

A "significant and substantial" violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard."

30 CF.R [0O814(d)(1). A violation is properly designated
significant and substantial "if, based upon the particular facts
surroundi ng the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or
illness of a reasonably serious nature." Cenent Division

Nati onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Commi ssion explained its interpretation of the term "significant
and substantial™ as follows:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsumthe Secretary of
Labor must prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety
hazard--that is, a measure of danger to safety-
contributed to by the violation; (3) a reasonable

i kelihood that the hazard contributed to will result
in an injury; and (4) a reasonable likelihood that the
injury in question will be of a reasonably serious
nat ur e.

In United States Steel M ning Conmpany, Inc., 7 FMSHRC 1125,
1129, the Commi ssion stated further as foll ows:

We have explained further that the third el ement of
the Mathies forrmula "requires that the Secretary
establish a reasonable Iikelihood that the hazard
contributed to will result in an event in which there
is an injury." US. Steel Mning Co., 6 FMSHRC 1834,
1836 (August 1984). We have enphasized that, in
accordance with the | anguage of section 104(d)(1), it
is the contribution of a violation to the cause and
effect of a hazard that nust be significant and
substantial. U. S. Steel Mning Conpany, Inc., 6 FMSHRC
1866, 1868 (August 1984); U.S. Steel M ning Conpany,
Inc., 6 FMSHRC 1573, 1574-75 (July 1984).
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The question of whether any particular violation is
significant and substantial nust be based on the particular facts
surroundi ng the violation, including the nature of the mne
i nvol ved, Secretary of Labor v. Texasgulf, Inc., 10 FMSHRC 498
(April 1988); Youghi ogheny & Chi o Coal Conpany, 9 FMSHRC 2007
(Decenber 1987). Further, any determi nation of the significant
nature of a violation nust be made in the context of continued
normal m ning operations. National Gypsum supra, 3 FMSHRC 327,
329 (March 1985). Hal fway, Incorporated, 8 FMSHRC 8, (January
1986) .

Order No. 3720838

The respondent concedes that the cited coal accumul ati ons at
the transfer point where the belts cane together and dunped coa
constituted a violation of section 75.400. |nspector Shriver's
credi bl e and unrebutted testinony establishes that there was a
substantial accunul ati on of coal, approximtely four feet deep
or "wai st high", extending over an area five to six feet w de and
ten feet long. According to M. Shriver, the coal was piled up
to the edge of the main south belt, which was at a forty-five
degree angle to the other belt, and it had accunul ated and backed
up under the main south belt where the bottom belt turned over
the tail roller, and that some of the coal had backed up on the
belt chute (Tr. 188-191). M. Shriver stated that the
accurul ati ons were danp, but that the coal that had accumnul ated
and backed up under the main south belt had dried out at the
| ocation where the bottom belt turned over the tail roller

I nspector escort Andersch described the accunul ations as "a
consi derabl e anobunt of coal spillage" (Tr. 273). M. Andersch
and shift foreman Blue testified that the accunul ati ons were very
wet, and M. Blue agreed that the extent of the spillage was such
that the spilled coal had covered over the wet coal to the point

where the wet coal may not have been noticeable (Tr. 249).

M. Shriver testified that two belt rollers and the tai
roller of the main south belt were turning in the coal that had
accunul ated and backed up under the belts, and that the main
south belt "actually hunped up a little bit fromthe coal being
under it" (Tr. 192). M. Shriver considered the three rollers

turning in coal, and the belt "massaging the coal", as ignition
sources for a fire that he believed was reasonably likely to
occur (Tr. 192). |If a fire had occurred, M. Shriver believed

t hat anyone working on the section where the air ventilation
traveled fromthe belt transfer point in question to another belt
| ocati on and regul at or woul d be exposed to snoke inhal ati on, and
if an explosion were to occur, serious burns could be reasonably
expected (Tr. 197-199).

M. Andersch and M. Blue testified that they observed no
rollers turning in the coal and no coal that was in contact with
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the belt. However, M. Blue agreed that belt rollers turning in
coal would dry out the coal if the roller was warm and caused
friction (Tr. 269). Further, M. Blue confirned that he arrived
at the scene at approximately the same tinme that the nen who were
assigned to clean up the spill did, and he conceded that

M. Shriver nmay have already ordered the belt shut down and that
he (Blue) would not have seen any rollers turning in the coa

(Tr. 271). Al of the witnesses agreed that the belt was in
operation and novi ng, but that no coal had been m ned before the
i nspector observed the accunul ati ons, and no coal was bei ng noved
on the belts at that tine.

I nspector Shriver conceded that his order does not specify
that any belt rollers were turning in the coal, and that his
notes do not reflect that this was the case. However
considering the extent of the accunul ations, the fact that they
were pushed up and under the tail roller and belt rollers, and
had backed up through the chute, and the fact that the belt was
novi ng over the turning rollers, M. Shriver concluded that the
rollers were turning in the coal. M. Shriver reiterated that
the coal that had accumul ated and was pushed back under the nmain
south belt where the two belt rollers and tail roller were
| ocated caused the belt to be "hunmped up a little bit fromthe
coal" (Tr. 230). Having viewed M. Shriver during his testinony,
he inpressed ne as credible on this issue and | find his
testinmony regarding the rollers turning in the coal accunul ations
to be consistent and believable, particularly in |ight of the
extent of the accunul ations as described by M. Shriver, and as
corroborated by the respondent’'s wi tnesses.

M. Shriver confirmed that he nmade no tests for nethene, and
that and the coal producing face was approximtely 1,000 feet
fromthe cited belt transfer point where he found the coa
accurul ations (Tr. 219, 221). Under the circunstances, and in
t he absence of any other evidence reflecting the existence of
conditions that could present an expl osion hazard, | cannot
concl ude that an expl osion was reasonably likely to occur as a
result of the cited accunul ati ons.

I conclude and find that the cited coal accumul ati ons
presented a discrete fire hazard. Although the evidence reflects
that the accunul ati ons ranged fromdanp to very wet, M. Shriver
did not believe that the danpness of the coal would have affected
the likelihood of an injury because the heat fromthe rollers
turning in the coal would dry it out rapidly, and if an ignition
occurred, the coal would dry out further and burn (Tr. 193). As
noted earlier, M. Blue agreed that a warmroller subject to
friction would dry out the coal, and he confirmed that the
spillage and accunul ati ons that were present covered up the wet
coal to the point where the wet coal was not readily observabl e,
and M. Shriver's credible testinony that the accunul ati ons under
the main south belt had dried out is unrebutted.
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In view of the foregoing, | conclude and find that in the
normal course of continued mning at the time the inspector
observed the cited coal accunulations, it was reasonably |ikely
that an ignition would have occurred as the coal continued to
accunmul ate and turn in the rollers of the noving belts, and that
a belt fire was reasonably likely to occur as a result of these
accurul ati ons and ready sources of ignition that were present. |
further conclude and find that in the event of a belt fire, it
woul d be reasonably likely that the men on the section would
suffer snmoke inhalation, and fire related injuries of a
reasonably serious nature. Under the circunstances, | conclude
and find that the violation was significant and substantia
(S&S), and the inspector's finding in the regard IS AFFI RVED.

Order No. 3718252

In its posthearing brief, the respondent admits that while
the violation did not result in any serious injuries or deaths,
it was still significant and substantial because the spill was of
mej or proportions, it had resulted in on electrical cable being
pulled froma junction box, and it required the efforts of a
nunmber of miners to reestablish a wal kway al ong the belt,
exposing then to slip and trip hazards. Under the circunstances,
and taking into account the testinmony of the inspector in support
of his "S&S" finding, which | find credible, I conclude and find
that his finding was properly nmade and I T | S AFFI RVED.

Unwarrantable Failure Violation |ssue

The governing definition of unwarrantable failure was
expl ai ned in Zeigler Coal Conmpany, 7 IBMA 280 (1977), decided
under the 1969 Act, and it held in pertinent part as follows at
295- 96:

In light of the foregoing, we hold that an inspector
should find that a violation of any mandatory standard
was caused by an unwarrantable failure to conply with
such standard if he deternines that the operator

i nvol ved has failed to abate the conditions or
practices constituting such violation, conditions or
practices the operator knew or should have known
existed or which it failed to abate because of a |ack
of due diligence, or because of indifference or |ack of
reasonabl e care

In several recent decisions concerning the interpretation
and application of the term"unwarrantable failure," the
Conmi ssion further refined and explained this term and concl uded
that it nmeans "aggravated conduct, constituting nore than
ordi nary negligence, by a nine operator in relation to a
violation of the Act." Energy Mning Corporation, 9 FMSHRC 1997
(Decenber 1987); Youghi ogheny & Chi o Coal Conpany, 9 FMSHRC 2007
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(Decenber 1987); Secretary of Labor v. Rushton M ning Conpany,
10 FMSHRC 249 (March 1988). Referring to its prior holding in
the Emery M ning case, the Commr ssion stated as follows in
Youghi ogheny & Chio, at 9 FMSHRC 2010:

We stated that whereas negligence is conduct that is
"inadvertent," "thoughtless" or "inattentive,"
unwar r ant abl e conduct is conduct that is described as
"not justifiable" or "inexcusable." Only by construing
unwarrantable failure by a mine operator as aggravated
conduct constituting nmore that ordinary negligence, do
unwarrant abl e failure sanctions assune their intended
distinct place in the Act's enforcenent schene.

In Enery M ning, the Conm ssion explained the neaning of the
phrase "unwarrantable failure" as follows at 9 FMSHRC 2001

W first deternmine the ordinary meani ng of the
phrase "unwarrantable failure." "Unwarrantable" is
defined as "not justifiable" or "inexcusable.”
"Failure" is defined as "neglect of an assigned,
expected, or appropriate action.” Wbster's Third New
International Dictionary (Unabridged) 2514, 814 (1971)
("Webster's"). Conparatively, negligence is the
failure to use such care as a reasonably prudent and
careful person would use and is characterized by
"i nadvertence," "thoughtl essness," and "inattention."
Bl ack' s Law Dictionary 930-31 (5th ed. 1979). Conduct
that is not justifiable and i nexcusable is the result
of nore than inadvertence, thoughtl essness, or
inattention. * * *

Order No. 3720838

The petitioner argues that the recurrent nature of the
accumrrul ati ons, as evidenced by M. Shriver's nultiple
observations of accunul ations occurring in the same | ocation
fromthe sane cause, as well as the nunerous entries in the
preshift books that evidenced the recurrent problemat this
| ocation, both serve to establish Consol's indifference to this
recurrent safety problem and establishes the unwarrantable nature
of the violation.

The respondent asserts that coal spills and accurul ati ons at
belt transfer areas are not unusual repetitive problens in any
m ne using conveyor belt haul age, and acknow edgi ng that such
accumrul ati ons m ght be violations of section 75.400, the
respondent maintains they do not constitute unwarrantable
vi ol ations unless they are allowed to remain in place for
extended time periods and are not taken care of within a
reasonabl e period of time. |In this case, the respondent believes
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that the cited accurul ations, as well as the prior accumul ations
relied on by the inspector, were pronptly cleaned up

In support of its position that the violation was not
the result of its unwarrantable failure to conply with
section 75.400, the respondent points out that the spillage cited
by M. Shriver occurred because of a clogged belt chute which
caused a backup of coal when it spilled out through the open
space at the top of the chute, and not because of any "hole"
deliberately cut into the chute by the respondent. The
respondent acknow edged that it was aware of the spillage because
it had been reported by the preshift exam ner, and that the
foreman had pronptly assigned two mners to clean up the spillage
on the very next shift.

I nspector Shriver confirmed that the prior coa
accurul ati ons that had occurred at the four right transfer point
as reflected by the entries in the preshift exam ner's book,
"were probably cleaned up every tinme" (Tr. 219). He further
confirmed that he considered the violation to be an unwarrantabl e
failure because the accunul ati ons repeatedly occurred, and not
because they occurred and were not cleaned up (Tr. 219, 226).
Wth respect to the coal spillage conditions recorded in the
preshi ft books as early as July 12, 1992, at the four right
transfer point, M. Shriver agreed that these conditions would
have been cl eaned up and that this prior spillage was not the
same spillage he observed at the tinme of his inspection on
August 12, 1992 (Tr. 225).

M. Shriver believed that the coal accunul ation that he
observed had to have occurred before 5:00 AAM on the norning of
his inspection or during the mdnight shift. Considering the
anmount of spillage, he estimated that the accumul ati on had been
there during half of the m dnight shift because "it would take a
coupl e of hours or nmore to accurul ate that nmuch coal spillage"
(Tr. 238). Based on his review of the fire boss books,

M. Shriver believed that the recurring spillage was being

cl eaned up on-shift, and if all of it could not be cleaned up, it
woul d be called out as an entry in the preshift book and "the
next shift would have to catch up" (Tr. 240).

Shift foreman Blue testified that under the worst case
scenario, "there is no way this coal could have been present far
nore than two hours and ten mnutes" (Tr. 250). M. Blue's
credi ble and unrebutted testinmony reflects that the m dni ght
shift foreman advised himof the spillage situation and that
M. Blue assigned two men to clean it up during the norning
shift. M. Blue explained that the men were on their way to
clean up the spillage but stopped at another area to take care of
anot her problem and that this delayed them (Tr. 252, 255).
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| take note of the fact that M. Shriver's order itself
makes reference to "persons shovelling accunul ations".
Petitioner's counsel conceded that coal accunul ations were being
cl eaned up in another area, that the cited transfer point was
schedul ed to be cleaned up by the cleanup personnel dispatched by
M. Blue, but they had not reached that |ocation before the
i nspector (Tr. 254). Counsel agreed that if the cleanup crew had
started cleaning up at the cited transfer point, rather than
stopping along the way to address another problem they would
have arrived and started shovelling before the inspector arrived
and it was possible that the violation would never have been
i ssued (Tr. 254-255).

The petitioner's suggestion that a violation nmay have been
avoided if the shovelling crew had been in action when the
i nspector arrived undercuts the petitioner's position that
recurrent accumul ati ons constitutes indifference anounting to
aggravat ed conduct. Insofar as the recurrent nature of the
accunul ations is concerned, it seems clear to ne that the
respondent pronptly addressed these conditions as they occurred,
i ncluding the accunul ations cited by M. Shriver in this
i nst ance.

Recurrent coal accunul ations are inherent by-products of
| arge scal e mning operations and they are not unusual events
justifying unwarrantable failure orders sinply because no one is
shovel ling them up when an inspector happens on the scene and
finds them Each case nust be decided on its own facts. Here,
the evidence dearly establishes that the respondent acted with
reasonabl e pronptness to address the accumnul ati ons in question
Under the circunmstances, | agree with its position and cannot
conclude that the petitioner has established a case of aggravated
conduct in supporting of the inspector's unwarrantable failure
finding. Accordingly, that finding | S VACATED, and the contested
order IS MODIFIED to a section 104(a) "S&S" citation.

Order No. 3718252

The petitioner concludes that it has clearly established the
unwarrantabl e failure nature of the violation in that the cited
accurul ati ons had been present "for a few days in a |location that
is nore likely than others to be involved in serious problens and
fires" and that the preshift and weekly exanmi ners "did not
recogni ze these obvious violations". The petitioner further
concludes that this amobunts to aggravated conduct supporting the
i nspector's unwarrantable failure finding.

The respondent suggests that when the order was issued the
i nspector was dissatisfied with where people were working to
clean wup the massive spill that had occurred in that he noted in
his order that nobody was working at the drive where he believed
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it was nost likely that a fire would occur fromthe

accunul ations. The respondent further suggests that in order

to support his unwarrantable failure finding, the inspector, at
the hearing, testified that the reason the respondent was highly
negligent was the fact that its managenment knew about the
accurul ati ons for several days.

The respondent asserts that the fact that the respondent

knew about the coal spill on the beltline should not be
consi dered an aggravated situation in that mne foreman Col e had
di scussed the spill with the inspector and had assi gned people to

work on the cleanup at the tine the inspector arrived on the
scene. The respondent maintains that with the exception of the
solidified material around the belt drive, the other

accurnul ations cited by the inspector were materials that had
resulted fromthe massive spill a few days earlier

The respondent acknow edges that the nmaterial around the
drive nmotors had apparently been there for sonme period of tinme
prior to the spill, but that its conmbustibility was underm ned,
and its consistency was such as to make it unlikely that it could
go into suspension. Since the conbustible content of the
materi al was not known, the respondent concludes that it would be
i mpossible to base a violation entirely upon this accunul ation
al one, and that it should not be viewed as a basis for an
unwarrantabl e failure charge based on an accurul ati on of inert
material in proximty of a couple of electric notors. Conceding
that the existence of inert materials nmay be a violation of
section 75.1725(a), if the materials rendered the notors unsafe
to operate, the respondent maintains that the material nust be
shown to be conbustible before section 75.400, can be cited.

The respondent acknow edges that a massive spill occurred at
a critical mne |location, but points out that nmanagement knew
about the spill and pronptly began work to correct the situation.
The respondent asserts that cleanup could not be acconplished in
a matter of hours starting at all locations at once, and it

poi nts out that the section foreman had to first establish a

wal kway to facilitate the cleanup in an orderly and safe manner
and he did not consider the belt drive area to be a critica
probl em that needed to be taken care of before anything el se.

The respondent concludes that the i nspector decided that he would
have cl eaned up the spill differently by starting at the belt
drive, and that since this was not done, he decided to issue the
order for an unwarrantable failure to properly address the spill

I nspector Shriver's order cited the main Butts No. 1 belt
drive, and it describes fine coal and dust accunul ati ons under
the bottombelt fromthe tail roller to the drive roller nearest
the tipple, accunul ations of wet coal and dust under and around a
pi ece of belt over the North drive notor, with dry coal and dust
under the connection box and packed agai nst the notor, fine coa
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packed tightly between the two nmotors, and "substantial dust”
accunul ations inside the drive notor junction box.

The evidence reflects that for approximtely two days before

the Septenber 4, 1992, inspection an accidental massive spill had
occurred on the belt. Two nen were assigned to clean up the
spill, and M. Shriver did not issue any citation for that spil

because mine foreman Cole was aware of it and M. Shriver gave
hi m an opportunity to clean it up. Upon his return to the area
on Septenmber 4, M. Shriver found one man shovelling and a
"sizeable" portion of the spill still remained. He issued a
citation for that spill and proceeded with foreman Mdrgan to the
mai n butts drive where he found the accunulations cited in his
order (Tr. 294-295).

M. Shriver estimated that the accunul ati ons between the
notors had existed for "several days" or "several shifts"
(Tr. 285-286, 288). He based his "high negligence" finding on
his belief that the respondent knew about the accumul ations in
that they had existed for several days and "he had di scussed the
situation there with M. Cole a couple of days earlier and he
said that he would clean it up" (Tr. 288). He al so considered
the fact that the tipple operator who was with himas the mner's
representative when they wal ked up to the drive on Septenber 4,
"said that he had worked sonme on it the day before. 1In fact,
there was a guard left off where he had shoveled on it"
(Tr. 288-289). M. Shriver later testified that the
accunul ati ons discussed with M. Cole were not the same ones he
cited at the drive, and that he found those independent of any
conversations with M. Cole (Tr. 293-295).

Al t hough the order states that the preshift exam nation
records reflected reported spillage on the belt fromthe tai
piece to the tipple, M. Shriver initially could not renenber
whet her he reviewed the preshift book (Tr. 295). Wen rem nded
of the statement in his order, M. Shriver repeated it on the
record (Tr. 299).

M. Shriver confirmed that the distance fromthe tail roller
to the drive roller, which enconpasses the area described in his
order, was |l ess than 100 feet, and that the belt was shut down
for approximately an hour and fifteen mnutes to clean up the
accurul ation (Tr. 304).

Al t hough M. Shriver believed that the preshift and weekly
exam ners shoul d have observed the cited accunul ations, there is
no evidence that he spoke with these individuals, and they were
not called to testify. Further, even though mne foreman Col e
may have known about the spillage at the drive, M. Cole did not
speak with himat the time the order was issued, and M. Cole was
not called to testify (Tr. 296).
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VWhen asked to describe the "aggravated conduct” that
prompted himto issue the order, M. Shriver replied "pernmitting
the condition to exist for a long period of time" (Tr. 298).
When asked to explain how long a period of time he had in m nd
M. Shriver responded "probably on the order of weeks" (Tr. 298).

Dust foreman and inspector escort Mrgan testified that the
coal spillage fromthe tailpiece to the tipple had been called
out and reported in the preshift book and that a foreman and two
men were working on it when he and | nspector Shriver arrived at

the scene (Tr. 314). Aside formthe fresh spill, M. Mrgan
confirmed that the cited accunul ati ons at the nmptors had been
there prior to the spill that had occurred two days earlier and

it had accurnul ated in the process of cleanup with water hoses.

M. Morgan described the material as "a m xture of rock dust, and
ground up coal" that had beconme wet and then dried out and had
become hard (Tr. 317-318).

M. Morgan al so acknow edged the presence of sone spillage
t hat had been dragged back fromthe large spill along the
beltline and he indicated that the foreman deci ded that he first
had to establish a safe wal kway al ong the beltline and clean up
the spilled coal before noving on to the belt drive area. He
confirmed that foreman Mabin shut down the section in order to
have enough people to address the situation and they were in the
process of cleaning up the area fromthe tail roller to the
ti ppl e when he and M. Shriver arrived at the area. M. Morgan
acknow edged that no one was working at the belt drive at that
time (Tr. 319).

M. Mrgan testified that the accunul ati ons between the
cited motors could have been part of the spillage that had been
cal |l ed out because the coal that spills between the belts is
carried back to the drive area and is dragged off into that area
(Tr. 320) M. Morrgan stated that there was an appreci abl e anount
of materials packed between the notors, and he conceded that if
he had made the preshift exam nation he would have called it out
as needing cleaning up (Tr. 320). M. Mrgan was of the opinion
that the material was not combustible (Tr. 321).

M. Morgan described the material packed between the notors
as "a mxture of rock dust and coal and stuff" (Tr. 323). A pick
hammer was used to break the material |oose and scrape it out and
he characterized the consistency of the naterial as "powder that
had gotten wet, and packed" and that he could have dug into it
with his finger (Tr. 323-324).

Section foreman Mabin confirned that the section was idled
because of the coal spill at the main South belt transfer. The
spill had been reported on the preshift exam nation and he and
two of his crew nenbers proceeded to clean up the area fromthe
mai n butts tailpiece to the tipple. M. Mbin testified that he
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wal ked the entire Iength of the belt, and concluded that he first
had to establish a wal kway where the spillage was over five high
before doing anything el se. He conceded that there was spillage
at the drive, and stated "the nost important thing was to take ny
two men and establish a wal kway. And the drive was not the

probl em (Tr. 327-329).

After careful review of all of the evidence in this matter,
I conclude and find that the petitioner has failed to nmake a case
of aggravated conduct on the part of the respondent. |In this
regard, | find the testinmony of the inspector to be rather
confusing and conflicting with respect to the question of
managenent's knowl edge of the conditions and the | ength of tine
that the cited accumnul ati ons exi st ed.

M. Shriver first testified that the accunul ati ons had
exi sted for several days or several shifts and that he had
di scussed themw th the mne foreman. He |ater testified that
the cited accunul ati ons were not the same ones he discussed with
the foreman, and that they had existed "for weeks".

Al t hough M. Shriver stated that the respondent’'s allow ng
the cited accunul ations to exist "for a |long period of tinme"
anounted to aggravated conduct, | find no evidentiary support for
this conclusion. Although M. Shriver generally alluded to the
preshift reports, which he initially could not renenber
revi ewi ng, and copies of several reports covering a period from
m d-July, 1992, to mid-August, 1992, were introduced as evi dence
(exhibit P-12), | find themof little value and wei ght, and none
of these reports cover the inmedi ate three week period before the
i ssuance of the order on September 4, 1992. Further, the
"spillage" reported in these reports cover a nunber of nne
areas, and such generalized, non-specific book entries are of
little or no evidentiary value, particularly when they remin
unexpl ai ned.

The respondent's credi ble and unrebutted evi dence
establishes that at |east two days before the inspector

di scovered the accunul ations that he cited, a massive spill had
occurred in the same general area and the respondent was
addressing the spill by first establishing a wal kway to all ow

further work to continue before doing any other work. The
section had shut down for this work, and | find nothing

unr easonabl e about the manner in which the respondent was
proceeding to clean up. On the facts of this case, | believe
that one could reasonably conclude that the accumul ati ons cited
by M. Shriver in the mdst of the respondent's clean up efforts

in connection with the larger spill, would have been addressed
and taken care of before full coal production was again started.
Under all of these circumstances, | conclude and find that the

petitioner has failed to establish the unwarrantable failure
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nature of the violation, and the inspector's finding in this
regard IS VACATED. The citation is nodified to a section 104(a)
"S&S" citation.

Fi ndi ngs and Concl usi ons

Docket No. WEVA 93-5

As noted earlier, the respondent has conceded that the cited
coal accunul ations at the tailpiece of the 3 right belt
constituted a violation of 30 CF. R 0O 75.400, as stated in the
section 104(d)(2) "S&S" Order No. 312175, issued by Inspector
Shriver on June 18, 1992. Accordingly, the violation IS
AFF| RVED.

Significant and Substantial Violation

I conclude and find that the credible testinony of the
i nspector supports his "S&S" finding. The respondent has
conceded the violation, and | conclude and find that the belt
tail roller turning in the fine dry coal constituted a discrete
fire hazard. Although the inspector did not check for, or find
any nethane, | find that the roller turning in the coa
constituted a potential source of ignition that could have
ignited a fire if normal mning operations were to conti nue and
the roller continued to turn in the accunulations. | further
conclude and find that in the event of a belt fire, it would be
reasonably |ikely that the men on the section, including the face
area approximtely two to three hundred feet away, would suffer
at | east snoke inhalation, and fire related injuries of a
reasonably serious nature. Accordingly, the inspectors "S&S"
finding IS AFFI RMED

Unwar rant abl e Failure Violation

I nspector Shriver based his unwarrantable failure finding on
the length of tine that he believed the accumul ati ons had
exi sted, his belief that the section foreman should have found
and corrected the violation between his arrival on the section at
8:30 a.m and 11:50 a.m, when the order was issued, and the fact
that the assistant m ne superintendent was on the section for
twenty mnutes he (Shriver) arrived, and knew that he was on his
way to the section.

The presence of the assistant superintendent on the section,
and the fact that the section foreman should have observed the
conditions, is insufficient evidence of aggravated conduct, and
at nost may support an ordinary negligence finding. Further
M. Shriver conceded that there was no evidence that the
superintendent or the foreman actually saw the accunul ati ons.
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M. Shriver estimated that the accunul ati ons had exi sted for
time periods ranging from"the prior mdnite shift", to "severa
shifts", "fifteen or twenty shifts," "several days", or "six
days" (Tr. 33-37). These estinmates were based on the fact that
as little as "two buggi es" of coal had been produced on the
section, and M. Shriver's opinion that the "red" or "brownish"
color of the coal dust was the result of the belt roller turning
in the coal accumulations "for sonme |ength of time".

Section foreman Lewandoski testified credibly that he worked
the midnight shift on June 18, 1992, and preshifted the belt and
tail piece at 5:15 a.m, and he found no accunul ati ons and
i ndicated that the belt was "clean”. Assistant mne
superintendent Godwi n conceded that the accunul ati ons were
present, but he indicated that the section had been noved two
days prior to the inspection, and that the accunul ations could
not have existed for nore than two days. He attributed the
"orangi sh brown" coal dust color to the residue and dry deposits
froma belt scraper of sinmilar colors.

Al t hough I nspector Shriver checked the preshift book for the
shift in question, he did not check the books for the previous

days (Tr. 67-68). | conclude and find that M. Shriver's tinme
estimtes based on the color of the coal dust that he observed
are specul ative and | acking in probative value. | believe that

M. Shriver's order was pronpted by his belief that the section
foreman or assistant mne foreman who were on the section before
he arrived for his inspection should have found them and had them
cleaned up. Even if this were established, | would find no basis
for concluding that this ambunted to aggravated conduct
warranting an unwarrantable failure order. Under these
circunstances, | conclude and find that the petitioners evidence
does not support the inspectors unwarrantable failure finding,

and | T IS VACATED. The order IS MODIFIED to a section 104(a)
"S&S" citation.

Docket No. WEVA 93-92

Fi ndi ngs and Concl usi ons
Fact of Violations

As noted earlier, section 104(a) "S&S" citation No. 3720837,
August 12, 1992, citing a violation of 30 CF.R 0O 75.400, was
settled by the parties and the respondent agreed to pay the ful
amount of the proposed civil penalty assessnent of $506.

Wth respect to section 104(a) "S&S" Citation No. 3718250,
Septenmber 3, 1992, citing a violation of 30 CF.R 0O 75.701-3(a),
for failure to provide frame grounding for the cited fuse box,
and section 104(a) "S&S" citation No. 3718251, Septenber 3, 1992,
citing a violation of 30 C.F. R 0 75.518, for having an oversized
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fuse in the fuse holder of the 35 Jug punp, the respondent does
not dispute the fact that the cited conditions constituted

vi ol ations. Under the circunstances, the respondent's

adm ssions, coupled with the testinony of the inspector who

i ssued the citations, establishes the violations as charged.
Accordingly, the two citations in question ARE AFFI RVED

Section 104(a) "S&S" Citation No. 3718256

In support of his conclusion that the exam nations of
el ectrical equipnment at the nmine were inadequate, |nspector
Shriver relied on the two electrical violations that the found
the day before on Septenber 3, 1992, concerning the oversized
fuse for the No. 35 Jug punp, and the lack of frame grounding for
the No. 45 punp fuse box (Citation Nos. 3718250 and 3718251). He
al so considered two additional electrical violations that he
i ssued in the course of his inspection on Septenber 4, 1992, for
a belt drive junction box cable that had been pulled out of the
box, and the connection of a pilot conductor and a ground
conductor of a drive nmotor to a single stud.

M. Shriver stated that it was his practice to issue a
viol ation for inadequate electrical exam nations after he has
i ssued separate citations for the individual electrica
violations. In this instance, having found four electrica
violations in tw successive days of inspections, he concluded
that the electrical exam nations that either failed to detect, or
i gnored, the violative conditions, were inadequate. He also
bel i eved that inadequate electrical exam nations have been "a
chronic problemt at the mine for several years, and he alluded to
the fact that he has issued several violations in the past for
the sane conditions that he cited during his inspections of
Sept enber 3, and 4, 1992.

Exhi bits P-15 and P-17 through P-19, are copies of prior
citations for violations of section 75.512, issued by |nspector
Shriver in 1990 and 1991, for inadequate exam nation of
el ectrical equipnment. Exhibits P-6 through P-10, are copies of
citations issued by M. Shriver on February 28, 1990, for various
el ectrical violations of sections 75.701, and 75.515. Al though
the petitioner did not produce any nore recent prior citations
covering the period from February, 1990, and January, 1991 to
Sept enber, 1992, these prior citations do |l end sone support to
i nspector Shriver's assertion that the respondent has had
problems with the sufficiency and adequacy of its electrica
exami nations required by section 75.512.

The respondent is charged with making i nadequate el ectrica
exam nations of its electrical equipnment. The relevant and
appl i cabl e | anguage of section 75.512, is found in the first
sentence which requires that "all electric equipnent shall be
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frequently exanmi ned, tested, and properly maintained by a
qualified person to assure safe operating conditions".

The respondent's unrebutted evidence reflects that both of
the punp locations cited by Inspector Shriver on Septenber 3,
1993, were examined by a certified electrician on August 27,
1992, and they were included on a check list used for the
requi red weekly electrical exam nations. Although I find nothing
in section 75.512, that makes reference to "adequate" or
"i nadequat e" examinations, | believe the clear intent of the
standard is to insure that the required exam nations are
conducted in such a manner to insure that potentially hazardous
electrical conditions are tinmely detected, corrected, and
mai nt ai ned in safe operating condition

I nspector Shriver's credi ble and unrebutted testinony
reflects that at least three of the four electrical violations
that he discovered and relied on when he issued the violation in
guestion were quite obvious. Respondent's maintenance foreman
Buckal ew admitted that the ungrounded No. 45 punp fuse box had
been in that condition for a long period of tinme, and that the
ground connection had not been made. He agreed that the
condi tion shoul d have detected during the electrical exam nation.

Al t hough | recognize the fact that electrical equipnment
conditions may change between exam nations, and that a violative
condition, standing alone, may not reflect that the exani nations
are inadequate, on the facts of this case where the inspector
cited three or four violations within a relatively short period
of time, and had in the past cited the respondent for a nunber of
el ectrical violations, as well as violations for failure to
adequately exam ne its electrical equipnent, | cannot concl ude
that the inspector here acted unreasonably. Considering the
intent of section 75.512, and the unrebutted fact that the
viol ative conditions had existed for some time and shoul d have
been detected and corrected by the respondent before the
i nspector found them | conclude and find the required electrica
exam nations were inadequate, and that the petitioner has
established a violation of section 75.512. Accordingly, the
citation IS AFFI RVED

Signi ficant and Substantial Violations
Section 104(a) "S&S" Citation No. 3718250
I nspector Shriver cited the violation because the fuse box
was not grounded in that the frame groundi ng conductor inside the
box was not attached and there was no external frame ground

attached to the box going back to the track

M. Shriver stated that a hazard would exist if the gromret
where the conductor entered the box were to pop out and
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di stintergrate due to a vibration of the trolley wire from
passing motor cars. |If the grommet failed, the conductor would
abrade agai nst the sharp edge of the hole in the box and woul d
cut through the insulation to the bare copper wire inside the
conductor, energizing the fuse box (Tr. 143). Wen asked how
likely it was that a grommet would cone | oose under normal nining
operations, M. Shriver stated that on prior occasions at
different locations on the sane haul age he has found gromets
that either failed or disintegrated (Tr. 144). In his opinion
once a gromret has popped out, it would take about a week before
the insulation would be worn through (Tr. 146).

I nspector Shriver nade reference to several prior violations
that he issued in 1990 for m ssing or inproper fittings, and he
i ndicated that the cables or conductors would be subject to the
sanme type of haulage vibrations as in the instant case
(Exhibits P-6 through P-10; Tr. 155-160). | take note of the
fact that in one instance where |Inspector Shriver cited a
violation of section 75.515, and noted that a sharp edge of the
hol e t hrough which a conductor passed had abrated the conductor
i nsul ation, he found that the violation non-"S&S" (Exhibit P-9).

In the instant case, |Inspector Shriver conceded that there
was nothing wong with the grommet or fitting through which the
power conductor entered the fuse box, and that it provided a
tight fit where the conductor entered the box (Tr. 151).

M. Shriver agreed that the fact that the ground wire inside the
box was not tied to the box did not, of itself, present any
injury hazard (Tr. 152). He also agreed that the area was dry
and did not likely present a fatal injury hazard if the box were
energi zed, and he was aware of no accidents at the mne rel ated
to the cited condition (Tr. 162). Further, M. Shriver believed
that the box had been wi thout a franme groundi ng conductor, which
was the cited condition in this case, for approximtely a year
and that nothing happened during all of this time (Tr. 166).
Under all of these circumstances, | cannot conclude that it was
reasonably likely that the gromret or fitting in question, which
was in fact installed and in good condition, and which provided a
good tight fit for the cable which entered the box, would

di sintegrate or pop out due to any vibrations from any passing
haul age traffic. That event would have to occur before the
conpl etion of any "S&S" chain of events sufficient to establish
an "S&S" violation. |In this instance, the condition which
pronmpted the citation had existed for a year according to the

i nspector, yet the gromret or fitting showed no sign of
deterioration. M. Shriver confirmed that the fuse box was not
tagged out or renoved from service, and it continued in use

(Tr. 230). Under all of these circunstances, | conclude and find
that the inspector's "S&S" finding was specul ative and
unsupported, and IT IS VACATED. The citation IS MODIFIED to

a non-"S&S" citation.
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Section 104(a) "S&S" Citation No. 3718251

M. Shriver did not believe that the cited punp in question
was in an unsafe condition requiring it to be i mediately renoved
fromservice (Tr. 232). He believed that an "S&S" viol ation
could range from "dangerous" (bad roof and bare, energized
conductors), to "medi um grade and | ow grade S&S viol ati ons where,
for a few hours, they can remain in service" (Tr. 232).

M. Shriver believed that the oversized fuse was replaced in its
hol der after the rating was checked and the punp was allowed to
continue in service for nearly six hours in order to allow the
respondent tine to replace the fuse with one of proper size

(Tr. 229). Inspector Escort Mirgan confirmed that M. Shriver
put the fuse back after checking it, and that the punp was
re-energized (Tr. 251-252).

M. Morgan stated that the punp was installed in a pit or a
hole, and that it was ten feet fromthe closest coal rib and
approximately fifteen feet fromthe mne roof (Tr. 250).

M. Morgan described the punp notor as "small" and he believed
that any fire in the nmotor would only damage the punmp itself and
woul d not ignite the rib or roof coal (Tr. 251).

I nspector Shriver described the "jug" punp in question as a
smal | portabl e punp approxi mately one-foot in diameter that could
readily be noved by one person (Tr. 227). His principal concern
was that the punp notor could "seize up" or stall, causing a fire
that would ignite the rib coal and result in noxious fumes from
the notor wi ndings or snoke inhalation fromthe coal fire
(Tr. 188). Although M. Shriver indicated that the notor punp
beari ngs may go bad or that small rocks nay become wedged in the
notor, causing it to stall (Tr. 189), when asked how often this
was |ikely to occur, or how often such a punp becones cl ogged,
stuck, or blows a fuse, M. Shriver responded "I don't have any
speci fic know edge in that area" (Tr. 228).

I find no credible evidence to establish that it was
reasonably likely that the punmp notor in question would seize or
stall, thus causing it to burn up the notor. Even if a notor
fire were to occur, given the small size of the notor and the
fact that the notor was installed in a pit, some ten to fifteen
feet fromthe coal rib and roof, I find it unlikely that any fire
would ignite the rib and roof coal. Aside fromthe notor
wi ndi ng, there is no evidence that other conbustible materials
were near the punmp. Under the circunstances, | cannot concl ude
that the violation was "S&S", and the inspector's finding in this
regard IS VACATED. The citation IS MODIFIED to a non-"S&S"
citation.
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Section 104(a) "S&S" Citation No. 3718256

I nspector Shriver testified that the hazards associated with
the failure to perform adequate el ectrical exam nations "are
al nost without limt", and he cited several exanples of m ssing
and overl ooked frame grounds, inadequate short circuit and
overl oad protection, fine dust inside a notor box, and other
undet ected conditions that may devel op into serious and hazardous
perm ssibility violations, some of which could develop into
situations presenting potential electrocution and shock hazards
(Tr. 197-200).

| agree with the inspector's "S&S" finding in this
instance. The failure to adequately exanine el ectrical equipnent
to make certain that it is in safe operating condition presented
a discrete safety hazard in that mners who work around the
equi pment m ght not be aware of hazards and potential hazards.
I gnorance of these hazards would reasonably likely result in
injuries of a reasonably serious nature. Accordingly, the
i nspector's "S&S" finding IS AFFI RVED

Docket No. WEVA 93-164

This case concerns a section 104(a) "S&S" Citation
No. 3716846, issued on October 21, 1992, by MSHA | nspector
Robert L. Huggins, citing an alleged violation of 30 C.F.R
0 75.514, and it states as follows

The supply track is not mechanically and electrically
efficiently bonded for approximtely 150 feet for the
3-5 section MMJ 067-0. This area is fromthe end of
the supply track to approxi mtely 150 feet outby. There
was groundi ng cl anps connected to the end of the rai

whi ch provide grounding protection for electrica

equi pnent which is being used to clean up and support
roof around the fall area at the end of the track. A
track bolter is being used to bolt top in this area
along this track area.

This case was assigned to ne on October 19, 1993, after the
hearing in Docket No. WEVA 93-100, which also involved an alleged
violation of section 75.514, issued by Inspector Huggins. The
parties agreed that my decision in the prior case would apply in
this case (See Chief Judge Merlin's October 19, 1993, Order of
Assi gnnent) .

In the prior case | vacated the violation after finding and
concluding that the petitioner failed to prove that the
respondent's track bondi ng met hod was not mechanically and
electrically efficient. Assuming that the evidence in this case
woul d be the sane, and in light of the agreenent by the parties
that my decision in Docket No. WEVA 93-100, woul d be dispositive
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of this case, | incorporate by reference ny findings and
conclusions in the prior case and conclude that the citation here
shoul d be vacated on the ground that the petitioner has failed to
prove the alleged violation. Accordingly, the citation in
question here IS VACATED.

Si ze of Business and Effect of Civil Penalty Assessnent on the
Respondent's Ability to Continue in Business

I conclude and find that the respondent is a large mne
operator and the parties have stipul ated that paynent of the
civil penalty assessnents for the violations in question will not
adversely affect the respondent's ability to continue in
busi ness.

Hi story of Prior Violations

The petitioner's conmputer print-outs for the Arkwight No. 1
M ne, reflect that for the period covering June 18, 1990, through
Septenber 3, 1992, there were seventy-nine (79) violations of
section 75.400, including those contested in these proceedings.
Si xty-ni ne of these violations were issued as section 104(a)
citations. For an operation of its size, | cannot concl ude that
this is a particularly egregi ous conpliance record. However
gi ven the number of past accunul ations viol ati ons, the respondent
needs to continually address its cleanup practices.

The conputer print-outs also reflect four (4), prior paid
citations of 30 C.F.R 0O 75.518, and twelve (12), prior paid
citations of 30 C.F.R 0O 75.512, all of which were issued as
section 104(a) citations. | cannot conclude that this is a
particularly bad conpliance record.

Good Faith Abat ement

In the absence of any evidence to the contrary, | conclude
and find that the respondent tinmely abated the violations in good
faith.

Gavity

Based on ny "S&S" findings and conclusions, | conclude and
find that those violations affirned as "S&S" viol ati ons were
serious violations, and those nodified and affirmed as non-"S&S"
wer e non-serious violations.

Negl i gence
I conclude and find that all of the section 75.400,

violations that | have affirmed resulted fromthe respondent's
failure to exercise reasonable care anbunting to a noderately



~104
hi gh degree of negligence, and that the remaining violations
resulted froma noderate and ordi nary degree of negligence.

ORDER

In view of the foregoing findings and conclusions, IT IS
ORDERED AS FOLLOWS:

Docket No. WEVA 93-100

1. Section 104(d)(2) non-"S&S" Order No. 3718918,
July 27, 1992, citing an alleged violation of
30 C.F.R 0O 75.514, | S VACATED, and the
proposed civil penalty assessment |S DENI ED
AND DI SM SSED.

2. Section 104(d)(2) "S&S" Order No. 3720838,
August 12, 1992, citing a violation of
30 CF.R 030 CF.R 0O75.400, IS MODI FIED
to a section 104(a) "S&S" citation, and the
citation IS AFFI RVED

3. Section 104(d)(2) "S&S" Order No. 3718252,
Sept enber 4, 1992, citing a violation of
30 CF.R 0O 75.400, IS MODIFIED to a
section 104(a) "S&S" citation, and the
citation IS AFFI RVED.

Taking into account the civil penalty assessment criteria
found in section 110(i) of the Act, | conclude and find that the
following civil penalty assessnents are reasonabl e and
appropriate for the violations that have been affirned, and
the respondent |'S ORDERED TO PAY THEM

Citation No. Dat e 30 C.F.R Section Assessment
3720838 8/ 12/ 92 75. 400 $1, 200
3718252 9/ 4/ 92 75. 400 $1, 500

Docket No. WEVA 93-5

Section 104(d)(2) "S&S" Order No. 312175, June 18, 1992,
citing a violation of 30 CF.R [0 75.400, IS MODIFIED to a
section 104(a) non-"S&S" citation, and as nodified, IT IS
AFFI RMED. The respondent 1S ORDERED to pay a civil penalty
assessnment of $1,000, for the violation
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Docket

1

Docket

No. WVEVA 93-92

Section 104(a) "S&S" Citation No. 3720837,
August 12, 1992, citing a violation of

30 CF.R 0O 75.400, has been settled. The
respondent IS ORDERED to pay the agreed upon

settl ement amount of $506 in settlenment of the

vi ol ati on.

Section 104(a) "S&S" Citation No. 3718250,
Septenmber 3, 1992, citing a violation of

30 CF.R 0O 75.701-3(a), IS MODIFIED to a
section 104(a) non-"S&S" citation, and as
modified 1T IS AFFI RMED. The respondent IS
ORDERED to pay a civil penalty assessment of
$250, for the violation.

Section 104(a) "S&S" Citation No. 3718251
Septenmber 3, 1992, citing a violation

of 30 CF.R [0 75.518, IS MODIFIED to a
section 104(a) non-"S&S" citation, and as
modi fied, IT IS AFFIRMED. The respondent 1S
ORDERED to pay a civil penalty assessnent of
$250 for the violation.

Section 104(a) "S&S" Citation No. 3718256,
Sept enber 4, 1992, citing a violation of

30 CF.R 0O 75.512, IS AFFIRMED, and the
respondent 1S ORDERED to pay a civil penalty
assessnent of $500, for the violation

No. VEEVA 93- 164

Section 104(a) "S&S" Citation No. 3716846, COctober 21, 1992,
citing an alleged violation of 30 C.F. R 0O 75.514, | S VACATED
and the petitioner's proposed civil penalty assessnment |S DEN ED

AND DI SM SSED.

IT 1S FURTHER ORDERED t hat paynment of the aforenentioned

civi

be made to the petitioner
date of these decisions and Order

these matters are di sni ssed.

Ceorge A. Koutras

penal ty assessnments, including the settlenment anmount, shal
(MSHA) within thirty (30) days of the
Upon recei pt of paynent,

Adm ni strative Law Judge
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Di stri bution:

Charles M Jackson, Esq., Robert S. WIlson, Esq., Ofice of the
Solicitor, U.S. Departnent of Labor, 4015 WIlson Blvd., Rm 516,
Arlington, VA 22203 (Certified Mail)

Dani el E. Rogers, Esq., Joan W Yoho, Consol Inc.,
1800 Washi ngton Road, Pittsburgh, PA 15241-1421 (Certified
Mai | )
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