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St atement of the Proceeding

Thi s proceedi ng concerns proposals for assessnment of civi
penalties filed by the petitioner against the respondent pursuant
to section 110(a) of the Federal M ne Safety and Health Act of
1977, 30 U.S.C. O 820(a), seeking civil penalty assessments for
four (4) alleged violations of certain safety standards found in
Part 75, Title 30, Code of Federal Regulations. The respondent
filed a tinely answer and a hearing was conducted in Mrgant own,
West Virginia. The petitioner filed a posthearing brief, but the
respondent did not. However, | have also considered the ora
argunents made by both parties on the record during the hearing
inthis matter.

| ssues

The issues presented in this case are (1) whether the
conditions or practices cited by the inspectors constitute
violations of the cited mandatory safety standards, (2) whether
the alleged violations were "Significant and Substantial” (S&S),
(3) whether the alleged violations were the result of an
unwarrantabl e failure by the respondent to conply with the cited
standards, and (4) the appropriate civil penalties to be assessed
for the violations, taking into account the civil penalty
assessnment criteria found in section 110(i) of the Act.
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Stipul ations

The parties stipulated in relevant part to the follow ng
(Exhibit ALJ-1; Tr. 11-12):

1. The Conmmi ssion and the presiding Judge have
jurisdiction to hear and decide this matter.

2. The respondent is the owner and operator of
the subject mine and the operations of the
m ne are subject to the jurisdiction of the

M ne Act.

3. The respondent is a large nine operator and
paynment of the maxinmumcivil penalty
assessments for the violations will not
adversely affect its ability to remain in
busi ness.

4, The inspectors who issued the contested
orders were acting in their officia
capacity.

5. True copies of the contested orders were

served on the respondent or its agent as
required by the Act.

6. MSHA' s penal ty assessnent information
(Exhibit G 1), and violation history reports
(Exhibits G2 and G 3), may be used in
determ ni ng appropriate civil penalty
assessnents for the alleged violations.

7. The subj ect mine has received prior
section 104(d)(2) orders and remains on the
"d" chain.

Di scussi on

This case concerns four (4) section 104(d)(2) "S&S" orders
i ssued by MSHA inspectors at the mine. One of the orders,
No. 3122087, issued on August 6, 1992, by Inspector Richard E
McDor man, alleging a violation of 30 CF. R 0O 75.316, was settled
by the parties and the respondent agreed to pay the full anount
of the proposed penalty assessnment of $3,000. The settlenment was
approved fromthe bench, and nmy decision in this regard is herein
reaffirmed (Tr. 445-446).

Section 104(d)(2) "S&S" Order No. 3122095, issued on
August 31, 1992, by MSHA Inspector Richard E. McDorman, cites an
all eged violation of 30 CF. R 0O 75.400, and the inspector
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descri bed and cited accumul ati ons of coal, coal dust, and fl oat

coal

dust,

1

at the follow ng | ocations:

Butt Conveyor Belt Line take up No. 4 block
Fi ne coal, coal dust, & float coal dust 48" x
14" x 14" allowed to accunul ate and a bottom
belt roller has turned in these accunul ati ons
until it would not turn in this dry to danp
coal

Just inby this location, accumul ations
measuring 6 ft x 50" x 12 in deep are packed
in under the bottombelt. These
accumrul ati ons, fine coal and float coal dust,
are layered, 2" to 6" of coal, with a thin

| ayer of rock dust. This proves that the
accunul ati ons have existed for sone tine,

t hey have not been renoved, just hidden by
thin 1/4" layers of rock dust. The bottom
belt has been hitting and rubbing these
accumrul ati ons turning the coal into fine coa
and float coal dust, danp to dry.

Just inby this location fine wet coal and
coal dust 6" x 3 ft x 1 ft and being rubbed
by a bottombelt roller

The next roller is rubbing accumul ati ons,
danmp to dry, 6" x 4 ft x 1 ft.

The next inby roller is turning float coa
dust, fine and coal that has been dried by
friction, 6" x 3 ft x 1 ft.

The next inby roller is rubbing fine coa
48" x 3 ft x 8".

The next inby roller is frozen and the bottom
belt is rubbing in danp to dry coal dust 4 ft
x 4 ft x 8".

Inby 5 block dry fine coal and float coa
dust under the stationary dolly neasures 3 ft
x 6 ft x 4 in.

At 7 block 3 bottombelt rollers in a row
have been turning in danp fine coal, turning
it into coal dust and float coal dust
measuring 3 ft x 2 ft x 4, 6, 10.
Approximately half of this area does not have
fire suppression over the conveyor belt line.
This presents a fire hazard. Air fromthis



~232
belt line travels to the 7 Butt |ongwall section where
at least six mners are working. Persons can receive
burns, smoke inhal ati on and/ or carbon nonoxi de
poi soning fighting fires. This condition is obvious
and has been allowed to exist for some tine. M ne
managenment could not give an excuse for, or justify the
exi stence of all the areas of the accunul ations. Al
of these accunul ations are in a distance of
approximately 350 feet. Ignition sources in this area
i nclude cables, nmotors, frozen belt rollers, and the
conveyor belt.

Petitioner's Testinmony and Evi dence

MSHA | nspector Richard McDorman confirned that he issued the
order after finding accunul ations of fine coal, coal dust and
float coal dust at the mine |ocations cited in the order. He
stated that he made notes and a sketch detailing and descri bing
the cited conditions, and that he nmeasured the depth of the
accunul ations with a three-foot |ong roof sounding rod. He
confirmed that he did not take sanples of the coal accunul ations,
and he descri bed them as "bl ack, shiny coal dust, float coa
dust" (Tr. 15-24). He also stated that the dampness of the
accurul ati ons ranged "fromdry to danp, sone of the area was even
wet", and these areas are noted in his notes (Tr. 25).

M. MDorman confirnmed his "S&S" finding, and he believed
that the accumul ati ons presented a fire hazard. He stated that
the accunul ati ons would contribute to the hazard because "They
were the fuel. You have the air there. You have an ignition
source in the area, and the |oose coal, fine coal and float coa
dust is the fuel for the fire" (Tr. 25).

M. MDorman stated that six nmen were working on the
section and that the belt was running. |If a fire were to occur
he believed the men woul d be exposed to snoke inhal ati on, carbon
nonoxi de poi soni ng, possible entrapnment, and possible burns
fighting the fire (Tr. 26). He believed an injury was reasonably
likely to occur because of the ignition sources that were
present. He described these sources as the starter box,
el ectrical notors, cables, and the fact that the belt was rubbing
frozen rollers and turning in coal dust and float coal dust
(Tr. 26-27). He stated that the rollers were "foul ed and woul d
not turn" because the accunul ati ons were packed agai nst them and
they presented a potential ignition source because the rubbing
action produces heat and "fires have occurred because of a belt
rubbing rollers, belt rubbing the sides of stands" (Tr. 27).

M. MDorman confirnmed that fire suppression was avail abl e
over approximately half of the areas he cited, but it would not
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be available if the accumul ati ons had caught fire at a | ocation
where there was no fire suppression (Tr. 28-33).

M. MDorman stated that he based his "high negligence”
finding on the existence of the accumul ati ons and the fact that
they "were extensive and had been allowed to accunul ate over sone
period of tinme and had not been adequately cl eaned up"

(Tr. 36). He considered the fact that the preshift exam ner
shoul d have found the accunul ati ons on the preceding shifts,
reported it, and had themrenmoved. He also considered the fact
that he had previously put the respondent on notice about the
need to address the accumul ati ons problens and had di scussed it
with a conpany representative (Tr. 37).

M. MDorman stated that he al so based his negligence
finding on the fact that some of the accunul ations were
"l ayered," and this would indicate that they had existed for sone
time. However, he confirmed that he only deternmi ned the |ayering
at one location (No. 2), and did not check for layering at the
other cited locations (Tr. 38-40).

M. MDorman identified and expl ai ned several prior
citations for violations of section 75.400, including one that he
i ssued on August 11, 1992, three weeks prior to the contested
order in this case (Exhibits G 8 through G 17; Tr. 41-43). He
stated that he discussed the August 11, 1992, violation with
conpany representative and foreman Dennis Mtchell, and advised
hi m about the "ongoi ng probl enms"” with coal accumul ations
(Tr. 44, 49-50).

M. MDorman stated that no one was cl eaning up when he
i ssued the order and that it took approximately five and one-half
hours to clean up the accumul ati ons, and he expl ai ned what was
done to abate the order (Tr. 50-58). M. MDornman stated that
assistant shift foreman Schrack, who was with hi mduring the
i nspection, stated that "he does not see why sonme of these areas
were not seen and reported. He could not justify the condition".
M. MDorman stated that he recorded this statement in his notes
(Tr. 58).

M. MDorman believed that the accunul ati ons had exi sted for
several days because of the |layering and depths that he found and
the fact that the accunul ati ons consisted of fine coal and coa
dust (Tr. 58-59). He confirned that he checked the preshift and
onshi ft books for the belt and found that accumul ati ons had been
recorded for the previous days and had been renmoved (Tr. 60).

On cross-exam nation, M. MDorman expl ai ned the procedures
he followed for neasuring the accunul ati ons, and he confirned
that he did not know how far the face was fromthe accumul ations,
and that it was "at least thirty or forty bl ocks" away
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(Tr. 62-67). He confirned that the existence of any ignition
sources at the face was of no consequence with respect to his
"S&S" finding (Tr. 67).

M. MDorman stated that the accumul ati ons occurred as a
result of coal conmi ng back on the bottombelt. He explained that
"fine coal" sticks to the belt and that scraper boards are pl aced
at the dunping points to scape the fines off the belt, but they
do not always work properly. The fine coal that sticks to the
belt dries out and falls off and accumnul ates. The accunul ati ons
that he observed were not the result of a recent spill, and there
were very few lunps of coal (Tr. 68-71).

M. MDorman confirnmed that he checked for nethane and found
none, and carbon nonoxi de sensors may have been present with the
fire sensors. He confirmed that the belt was running and that
the belt bottomrollers that he described were frozen and not
turning and they were in contact with the coal. He did not touch
the rollers to deternmine if they were hot because the belt was
running (Tr. 73). He observed no smoke and snell ed nothing
burni ng, and he observed no red or reddish brown dust in the
areas (Tr. 74-77).

M. MDorman stated that ten percent of the violations he
i ssued in the past year were unwarrantable failure violations.
In response to a hypothetical question, he stated that if he
found coal accumrul ati ons on three successive days he would find
it unwarrantable even though the accurul ati ons had been cl eaned
up at the end of each day. He would consider this to be an
exi sting problemand he woul d expect the operator to determne
the source of the problem He would al so consider issuing a
section 75.1725(a), violation because of an unsafe condition
(Tr. 81, 84-89).

Respondent's Testimony and Evi dence

Irving L. Schrack, assistant shift foreman, confirned that
he escorted | nspector MDorman during his inspection. He stated
that the inspector first observed a small coal accunul ation at
the belt drive and informed himthat the would i ssue a section
104(a) citation, but after finding heavier accumul ati ons and
rollers turning in coal, he informed himthat he was issuing a
section 104(d)(2) order (Tr. 92).

M. Schrack estimated that the belt drive was 6,500 feet
fromthe working |ongwall face. He explained that as the entry
i s devel oped, the belt drive remains at one permanent |ocation as
the belt is extended, and it may remain in place for two and a
hal f years until the longwall is conpleted and m ned out
(Tr. 94).
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M. Schrack agreed that the accumnul ati ons were the result of
materials clinging to the bottom belt and being knocked of f by
the belt drive, as well as by spills at the belt drive, and coa
bei ng crushed by belt takeup rollers (Tr. 95-97). He expl ai ned
the cl eanup process and confirnmed that five nen were used. He
stated that it took a long tine because the belt was close to the
roof and presented tight clearances (Tr. 97-98).

M. Schrack confirmed that he observed the inspector
measuring the depth of a pile of accumnul ati ons by pushing a stick
into the pile, and he al so observed "a couple of rollers I can
recall that were frozen due to haystacks underneath of them. He
could not recall that any rollers needed to be replaced, and he
observed none that were worn. He confirmed that this was the
first time he had escorted M. MDorman, and he did not viewthe
belt during the two days prior to the inspection (Tr. 100-101).

On cross-exam nation, M. Schrack stated that he did not
know how | ong the accunul ati ons had exi sted, and he coul d not
recall making the coment attributed to himby the inspector, but
sated that it was possible that he nade the statement (Tr. 102).
He confirmed that he was not with the inspector all of the tine
because he left to nake a tel ephone call to call people in to
take corrective action (tr. 109). He estimated the total anount
of accunul ations as "under a ton" (Tr. 110).

WIlliam A Kun, safety supervisor, stated that the cited
belt line and belt drive areas had | ast been inspected by a
preshi ft exam ner that same day during the day shift between 1:00
and 4:00 p.m, and that no accunul ati on had been reported at that
| ocation during that shift. However, accumul ations around the
belt drive had been reported on the previous mdnight shift and
on the prior Friday shift of the weekend of August 28, and
spillage was reported in different locations on the belt line. In
response to these reports, four different shifts of people were
sent to these particular areas to clean up the accunul ati ons, and
each day the areas were cleared in the fire boss books
(Tr. 1121-113).

M. Kun confirmed that he did not go to the cited area in
this case to observe that cleanup had taken place, and he
expl ai ned the different ways the accumul ati ons may have occurred,
i ncluding belt misalignnment that causes the scrapers to miss the
materials on the belt (Tr. 112-119). He could not state that the
cited accurul ati ons were caused by a m saligned belt, and he did
not know why they occurred in this case (Tr. 120).

M. Kun stated that based on his review of the fire boss
records for the two or three days prior to the violation
accunul ati ons were reported at different |ocations, including the
belt drive area, and they were cleaned up. He confirned that he
knows the individuals who nade the record entries, and he did not
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believe that the cited accunul ati ons were there a week prior to
the inspection by M. MDorman (Tr. 120-125).

On cross-exam nation, M. Kun confirmed that he did not
maeke the book entries he referred to, did not observe the cited
accurul ati ons, or the cleanup (Tr. 125-126). He also confirnmed
that he did not ask anyone if the tail piece in question was out
of alignment (Tr. 128). He further explained the book entries,
and confirmed that no one wal ked the cited areas before coa
production started because they had been preshifted
(Tr. 129-133).

M. Kun stated that it was very possible that all of the
cited accumul ati ons occurred the very sane day that the inspector
was there, and that four of five of the locations cited by the
i nspector were noted on the prior reports as being cleaned up
(Tr. 141-145).

I nspector McDorman was recalled and stated that he arrived
at the mine at 2:45 p.m, and that the shift started work at
5:00 p.m He confirnmed that he observed the cited conditions at
8.:00 p.m He did not believe that the accumul ati ons occurred
from8:00 a.m that norning, or the previous Thursday and Fri day,
and were cleaned up (Tr. 147). He did not speak to the mne
foreman, and M. Schrack was his only "nmanagenent" contact
(Tr. 148).

Section 104(d)(2) "S&S" Order No. 3121656, issued on
July 21, 1992, by MSHA |Inspector Mchael Kalich, cites an alleged
violation of 30 CF.R 0O 75.701-5, and the cited condition or
practice states as foll ows:

At the 8 West ITE at 5 block on 8 West Supply track the
metal | TE box was not properly grounded. The frane
ground and electrical return were attached to a single
bond that was attached to the rail on only one end. |If
this single bond were broken the ITE franme woul d becone
energi zed to 300 volts DC and pose a shock hazard. The
track cl eaner or the equi pnent had hooked the ground
feed wire at this location and pulled it apart.

100 feet of ground feed wire was rolled up into the
cross cut behind the | TE box. This ground feed wire
was al so attached at the single bond but provided no

ot her point of attachment to the track or ground. Area
is fire bossed each shift and exami ned for electrica
hazards weekly. Four other citations have been issued
since 7-6-92 for simlar conditions, No. 3121645,
3121648, 3121650, and 3121651



~237
This condition shows a high degree of negligence.
Condition could cause an electric shock or burn injury.
Separate clanps or connections to the mne track or
ot her grounded feed conductor are needed to provide a
solid connection.

On July 22, 1992, the order was nodified to include the
fol | owi ng:

Citation No. 3121638 was issued on 6-29-92 for a
simlar condition.

MSHA El ectrical Inspector Mchael Kalich, testified as to
his mning experience, and he stated that he holds a degree in
m ning engi neering fromthe West Virginia University and was
enrolled in its electrical engineering program He is a certified
el ectrician and m ne foreman, and has taught several electrica
trai ning courses, and taken correspondence courses in electrica
theory and design. He has inspected the subject mne
periodically for the past six and one-half years, including
occasi onal electrical inspections (Tr. 175-176).

M. Kalich confirnmed that he issued the order and he
identified a sketch that he made depicting what he found at the
time of his inspection (Exhibit P-19). He explained that an I TE
box is a box approximtely 42 inches high, 38 inches |ong, and 30
inches wide, and that it contains a circuit beaker which all ows
for energizing and deenergizing the trolley wire (Tr. 181). He
further explained the m ne power system including the use of the
box, and the trolley wire (Tr. 183-189).

M. Kalich explained that the cited condition that
constituted a violation of section 75.701-5, was that the franme
ground conductor attached to the frame of the | TE box and the
No. 16 power conductor were both clanped together under a single
"crosby clanmp" attached to a single bond that was in turn
attached to the track rail in one single spot (Exhibit P-19;

Tr. 189-190). The specific violation of section 75.701-5, lies
in the fact that it requires the use of separate clanmps to nmake
the connection in question, and he explained the connection
options that would be in conpliance (Tr. 191-198).

Referring to the denonstration nodel produced by the
respondent, M. Kalich stated that even though it is not an
accept abl e connection nethod, as long as it is attached to the
m ne track, there is no hazard to anyone touching the ITE box
frame, punp, or other piece of D.C. equipnment (Tr. 199).
However, he considered it to be a potential hazard, and he
expl ai ned the hazard associated with the cited condition as
follows at (Tr. 200-203):
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Q VWhat is the hazard? Wy is this nethod not
al | oned?

A The hazard is that if this bond becones
severed fromthe mne track, the power will
feed through the box, out this white wire to
the bond. And now it has nowhere to go to
conplete a circuit, so it feeds back on the
green wire and energi zes the frame of the
punp or frame of the |I.T.E. box.

* * * * * * *

Q Now, you have this setup here and the track
bond is severed, assunming a hypothetical, and
the equi pnment is working properly and someone
goes and touches it, is there a danger?

A Most definitely. I1t's three-hundred-volt
D.C. and --

JUDGE KOUTRAS: And the guy would be the
ground. The person touching it would be the
groundi ng medi um correct?

THE W TNESS: Correct. The current would flow
t hrough the person that touched the frane of

t he punp and the person would conpl ete the
circuit.

M. Kalich explained the abatenment nethod, and he confirnmed
that the proper nethod for nmaking the connections required by
section 75.701-5, are shown in a sketch (Exhibit G21). He
expl ained that the frame ground is connected to the ground feeder
conductor and the No. 16 return power conductor is connected to
the single bond, and these connections are nmade by separate
cl anps and connectors. Wth this method of grounding,
if the single track bond is severed, the frane will not becone
energi zed (Tr. 210-211). M. Kalich confirned that the abatenent
met hod depicted in the sketch is one of several ways to achieve
conpliance, and it is the nethod presently used at the mne
(Tr. 213).

M. Kalich stated that in order for a person to receive a
shock fromthe violative connection nethod used at the tinme of
his inspection the track bond woul d have to be severed. The bond
could be severed by a derail nent, and electrical shock and burns,
and a fatal shock could result. He further explained as foll ows
at (Tr. 214):
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Q VWhy did you feel or why do you feel now that
it's reasonably likely that this track bond
coul d becone severed?

A. I think it's reasonably |ikely because, as
shown in my diagram it's on a curve. The
track is not in the best of condition in that
area. There are kinks in the rail. You know,
the track |l eans to one side. There is
evi dence of the single bond being run over,
because it is frayed or was frayed.

Approxi mately half of these single conductors
were broken in the bond in question that |
cited in that violation from pi eces of

equi pnent, the track cl eaner. O

derail ments of supply cars or jeeps or

notors that occurred in this area.

Q Are you aware of track bonds ever being
severed fromthe track |ike that?

A. Yes. In ny experience in the mning
i ndustry, |'ve seen it nyself, when | worked
for US. Steel. And it has also been cited

by other inspectors.

M. Kalich identified copies of two citations issued at two
of the respondent’'s other nines for inproper grounding due to the
return and frame ground being connected to a single bond which
had been cut | oose fromthe track (Exhibits G 22 and G 23), and
the petitioner's counsel asserted that these were offered to show
that track bonds can become severed and are rel evant to the "S&S"
finding made by M. Kalich (Tr. 216).

M. Kalich stated that he based his "high negligence" and
"unwarrantable failure" findings on other violations that he had
i ssued two weeks prior to his inspection of July 21, 1992, for
maki ng connections on punps and | TE boxes in the same fashion
(Exhibits P-24 through P-28), and his belief that the ground
feeder conductor had been clearly pulled apart and had to have
been hooked or hit by a piece of equipnent. |t appeared that
sonmeone had rolled up the conductor and place it in the crosscut,
and he concluded that soneone had know edge that the conductor
had been broken (Tr. 216-218).

M. Kalich stated that the prior citations he relied on
i nvol ved groundi ng net hods that were not approved pursuant to
section 75.701, and they "may have" involved the use of separate
cl anps pursuant to section 75.701-5 (Tr. 220). Petitioner's
counsel conceded that the prior citations did not involve that
section (Tr. 222). M. Kalich confirned that the prior citations
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were all section 104(a) citations, but that he relied on themin
part to support the order that the issued in this case (Tr. 225).

M. Kalich identified two prior citations issued in 1983 and
1989, citing the sanme I TE box that he cited, and the petitioner's
counsel stated that these further support the inspector's
unwarrantabl e failure findings (Exhibits P-29 and P-30;

Tr. 228-230).

M. Kalich stated that m ne managenent knew that the cited
met hod of groundi ng was not approved by MSHA, and this was known
t hrough ten years of conferences with MSHA, and the fact that
after being cited, the respondent would take corrective action by
installing two separate bonds and providi ng separate connections
(Tr. 231-234).

M. Kalich believed that the cited condition "was obvious to
anyone riding along the haul age", but it was not recorded in the
preshift book. He believed the condition had existed for ten
days because he was told that a track cl eaner had been used in
the area, and he surm zed that it pulled the feed wire | oose and
soneone sinply rolled it up and placed it in the crosscut behind
the I TE box. He could not determ ne who nmay have done all of
this (Tr. 237-242).

On cross-exam nation, M. Kalich stated that he has cited
the respondent several tinmes for failure to use separate
cl anps on a grounded power conductor, and that he has used
sections 75.701 and 75.701-5 interchangeably. However, he could
not state that these prior violations represent citations for
cl anpi ng both the frame ground and the power return in the same
clanp (Tr. 252-254).

M. Kalich stated that when he spoke with m ne managenent he
di scussed the groundi ng of the boxes, punps, and other electrica
equi prent to rail bonds, and the "tack wel ding" of both ends of
the rail bond to the rail. He denied that he did not discuss the
use of separate clanps and stated that he al so di scussed this.
He stated that he did not know how many tinmes he has cited the
respondent for violating section 75.701-5 (Tr. 256-257). He
confirmed that the broken trolley feeder wire rolled up in the
crosscut is not a violation and that trolley feeder wire is not
required (Tr. 260).

Carl Blaney, supply notorman, testified that he escorted
M. Kalich during his inspection and observed the cited
condition. He agreed that the condition cited is accurately
depicted in the sketch admtted as Exhibit P-19, and he agreed
with the inspector that the frame ground wire and return power
wire going out of the I TE box were both hooked or clanped to the
track bond under one "crosby" clamp (Tr. 267). He also confirned
that the ground feeder wire was rolled up behind the box, and
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that the track bond "was frayed, |ike something had run over it,
or caught in a machine or sonething " (Tr. 268).

M. Bl aney stated that he has observed mine cars derail in
the mine and that this occurs "maybe once a week". He has
experience a derail nent, and has seen track bonds severed by
derailed coal cars. He has also seen track bonds torn off by a
track cleaner and if a bond or wire is torn he reports it to
managenment at the end of his shift (Tr. 268-269).

On cross-exam nation, M. Blaney confirmed that he observed
the two wires with the one clanp and that M. Kalich expl ai ned
where the wires were going or where they came from M. Blaney
confirmed that he has no electrical training, but was positive he
saw only one clanp on the rail bond. He al so confirnmed that he
observed the frayed conductor wires (Tr. 273-277).

Respondent's Testinmony and Evi dence

Ryan N. Eddy, electrical foreman, testified that the order
was served on himand that he | ooked at the piece of track bond
cited in this case. He confirmed that there was one clanp on the
track bond and that the frame ground was connected to the m ne
feeder wire that was connected to the track through the bond. He
stated that the I TE box frane ground was attached with a clanp as
shown in the inspector's sketch and he believed that the other
conductor was attached to a butt connector. He further confirned
that two clanps were used to connect the grounds to the track
bond or the ground feeder (Tr. 279-281).

On cross-exam nation, M. Eddy stated that assuming the
return wire and the frame ground had separate connections to the
track bond, he would consider that to be an acceptabl e nmethod of
grounding. He was aware that M. Kalich did not consider this to
be an acceptable nethod. He confirmed that he had received three
citations on July 13, 1992, and that they were issued because
equi pnment was grounded by attaching both the return and franme
ground with track bond which was attached to the rail at one
point (Tr. 283). He also confirned that he knew it was possible
t hat ot her equi pment woul d be grounded by this nethod (Tr. 287).

M. Eddy stated that electrical equipnment is checked weekly.
He confirnmed that the order was abated by using two separate
clanps but he and his supervisors did not believe there was a
violation for using the method cited by M. Kalich (Tr. 290).

M. Eddy did not dispute the fact that a track bond can be
severed by derailments that do occur, and he agreed that if the
track bond is severed the power will go to the frane of the
equi pnent (Tr. 300-301). He also agreed that with the groundi ng
met hod that was cited, as depicted in Exhibit G 19, where two
met hod that was cited, as depicted in Exhibit G 19, where two
wires are attached at one end to a single track bond, if the
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track bond is severed, the equi pment will becone energized tat 300
volts (Tr. 302).

M. Eddy stated that he holds a degree from Fairnmont State
Col lege in electrical engineering technology and that he is a
certified underground and surface electrician and certified m ne
foreman (Tr. 303-304_. He confirmed that none of the three prior
citations issued by M. Kalich had anything to do with section 75.
701-5, or with how many cl anps were used to attach grounds to the
grounded power conductor. The citations concerned the single bond.
the tacking of the other end of the rail bond (Tr.309).

WIlliamJ. Helfrich, was called in rebuttal by the petitioner
and he was accepted as an expert witness in electrica
matter (Exhibit G31). M. Helfrich holds a B.S degree in
el ectrical engineering fromthe Pennsylvania state University and
is enpl oyed by MSHA as chief of the Mne Electrical Systens
Division. His experience includes nmenbership on conmittees
rewiting MSHA's electrical regulations, teaching electrica
courses, and publishing a nunber of technical reports.

M. Helfrich stated that he was familiar with the cited
regul ation and the issues presented in this case. and has over
the past ten years " poured over these regulations and |'ve
rewote several or many tines these regulations" ( Tr. 312).
Referring to the track bond denonstration nodel referred to in
this case, he stated that it was not in conpliance with the
intent of section 75.701-5. He stated that the regul ation
requires that the frame grounding wire be attached to the track
by a separate conpletely independent connection, and that in this
case it was tied to a conductor. He further explained why the
connection cited was a violation, and why he believed it did not
constitute a grounded power conductor (Tr. 312-315).

On cross-exam nation, M. Helfrich stated that the
connections shown in exhibit G 19, show only one-connection to
the rail, and other wire conductors are all tied together with
one clanp rather than two separate ones (Tr. 319).

Section 104 (d) n(2) "S&S" Order No. 3717744. issued on
July 22. 1992. by MSHA Inspector joseph A. Mgaiolo, cites an
all eged violation of 30 C F.R O 75.1403. The order states that
the 5,800 foot supply track on the two (2) left section was not
bei ng mai ntai ned, and the relevant cited conditions are described
as follows:

The track has deteriorated at numerous track joints due

to i nadequate bl ocking of the track. The bottom

irregularities and poor to no blocking causes the rails

to fan up and down. flexing at the joints. This action causes
the nuts n=on the bolts to gradually | oosen, fal

off and the bolts to becone dislodges. Several stages
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of this deterioration were observed to a point where
two (2) bolts out of four had beconme dislodged and the
remaining two (2) bolts had nuts nearly totally screwed
off. This would have left the rails separated and
subject to collision with oncomng traffic. This
causes a sudden stop which throws persons about and
sonetinmes out of the jitney., This action can also
pl ace pressure on the fishplates causing themto break
produci ng derail ment and sudden stops.

The inspector noted defects in ninety-one (91) track joints
along the cited supply track, and he described the deterioration
as foll ows:

46 had one bolt | oose, 24 had two bolts |oose, 3 had
three bolts | oose, 6 had 4 bolts |oose, 3 had 1 bolt
m ssing, 2 had 2 bolts mssing, 1 bolt |oose with one
bolt mssing, 4 with a | ocose bolt and 4 with a nut
mssing. 1 with 2 [oose nuts and a nut nissing.

The inspector nodified the order on July 23, 1992, to
i nclude the | ocations of the defective track joints by references
to the specific block nunbers enunerated in the nodified order

Petitioner's Testinmny and Evi dence

MSHA | nspector Joseph A. Mgaiolo, testified that he
regul arly inspects the mne and he confirned that he conducted an
i nspection on july 22, 1992, and issued the order in question
He confirmed that the order was issued under the statutory and
regul atory scheme for issuing safeguard notices. The
respondent's counsel did not dispute this. and he agreed that
once a safeguard notice is issued it becones mne specific for
the mne. The inspector identified a copy of the initia
under | yi ng safeguard notice nunber 3309734, issued by MSHA
I nspector Dale R Denning on Decenber 7. 1989. The safeguard
cited the rail alignnent and | oose and low joints (Exhibit G 33;
Tr. 325-3290).

The inspector stated that hazards associated with the
saf eguard invol ved the derail nent of nmne cars, |oconotives, and
Jitneys caused by the joints becom ng |loose and the rails
breaki ng or coming apart. A derail ment can cause serious
injuries to mners if the vehicles were to come to a sudden stop
and they were thrown about or out of the vehicle. The safeguard
mai ntain the track safe throughout the mine (Tr. 329-330).

The inspector stated that the 1989 safeguard was issued
after a previously issued safeguard in 1972. which put the
respondent on notice that it had several broken rails and | oose
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and unsecured joints. The 1989 safeguard further explai ned what
needed to be done to maintain the track (Tr. 331). He believed
that the safeguard he issued was still needed and that the
derail ment hazard still existed (Tr. 332).

The inspector described the conditions that he found during
his inspection and he confirnmed that he recorded themin his
not es and di agrans, and he expl ai ned the use of fishplates
to secure the rails (Tr. 333-337). In his opinion, the
deteriorated rail joints were caused by the vibrations of the
equi pnent passing over them and the nethods used to install the
rails accelerates their deterioration. He explained that the
crosscut intersections where nost of the conditions existed are
| ower than the entryways and they are not properly bl ockade to
keep themlevel with the entry track. As a result. the track
"fans up and down when you begin to go across it". He further
expl ained as follows at (Tr. 340):

When you go down into the crosscut. the track on the
ot her side pops up. It fans upward. And of course.
when you come up out of the crosscut. the track behind
you pops up behind you.

The joints in these approaching areas and in these
crosscuts becorme | oose. And the bolts deteriorate,
meani ng they back off, they unscrew. And this is where
you fishplates --then you get a | oose joint.

The fishplate can break or the bolts can becone

di sl odged and the rails becone dislodged from each
other. This causes the rail, then, to either pop up or
become m saligned and a derail nent occurs.

The inspector stated that the jitneys travel at a speed of
five to fifteen nmles an hour (Tr. 343). He explained his "S&S"
finding as follows at (Tr. 344-345):

A Well, with just one bolt | oose, not very
likely anything is going to occur. But what
does occur is that when you have one bolt
| oose, is that it causes additional stress to
the other bolts that are in the plate. And
then this causes those bolts to become | oose.
also. This, in turn, then causes the plate
to beconme so | oose that you get a derail ment.

Q VWhy don't you explain why you thought that it
was reasonably likely that this condition
would result in an injury?

A It's highly likely that the joint is going to
cone | oose and that there is going to be a
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derail ment when the bolts actually conme | oose
fromthe joint. The situations we have where
you have one bolt mssing and two | oose on
the other side. you're just a whisper away
fromthe joint com ng apart.

So it's highly likely that the event is going
to occur. As | indicted, the type of
injuries that can occur. striking various
parts of the body, and even being thrown from
the vehicle will occur and cause very serious
bodily injury.

Q You' re saying that it's highly likely, but
you checked themin the order reasonably
likely.

A It's reasonably likely that it will occur.
yes. if conditions continue as they are
normal Iy, right now, with the equi pnent
runni ng over these type of joints. that they
continually get | oose. nore | oose and nore
| oose.

You have all different phases of the joints
bei ng present in the area, fromone bolt
bei ng 1 cose to one bolt on each side being

| oose, to two bolts | oose on a side, one bolt
on the other side, one bolt being | oose or
two bolts | oose and one bolt mssing. You
have all the phases. And the next step is

for the other bolt to fall out of the joint
or get loose and fall out of the joint and
cause a derail ment.

Wth regard to his "high negligence" and unwarrantabl e
failure findings, the inspector stated as follows at (Tr. 346-
34_:

A. As | indicated, the operator was placed on
notice as far back as 1972, then placed back
on notice --continued on notice in 1989. He
knew at that tine that the had a specific
m ne hazard that he had to watch for and take
care of and that he should then take specific
care when he made his exam nations of the

area to assure that this mne hazard didn't
reexi st or exist in a large vol une.

The inspector stated that he had spoken to conpany safety
supervi sor Wl liam Kun over a nunber of year about the bl ocking
of the track, and that M. Kun sel dom di sagreed that the track



~246

did not need bl ocking because he recogni zed that it is a good
method to maintain a level track to prevent it from fanning up
and down and causing the joints to | oosen. The inspector further
i ndi cated that he has spoken to the superintendent and to ot her
safety representati ves about bl ocking the track (Tr. 351-352).

The inspector confirnmed that he has issued citations in the
past at the mine for conditions simlar to those cited in his
order (Exhibits G 35 through G 39). He also indicated that four
additional citations were issued under the sanme safeguard
(Exhibits G40 - G43). Al of these are section 104(a)
citations, rather than (d) orders, and he expl ained that there
conditions noted (Tr. 355-363).

The inspector believed that the cited conditions had existed
for several weeks and that the area was preshifted three tines a
day, and that this contributed to his unwarrantable failure
finding in addition to the respondent's know edge of the
conditions, the prior safeguards which put it on notice, and his
prior conversations with management (Tr. 363-365).

On cross-exam nation, the inspector confirmed that he cited
the supply track fromthe nouth up to the working section for a

di stance of approxi mately 58 bl ocks, or 5,400 feet. He read from
the 1989 safeguard which states that it is notice that "all track
haul age at this mne shall be will maintai ned where nmen or

supplies or coal is transported" (Tr. 369). There is no
limtation with respect to the amount of vertical novenent that
"wel | maintained" (Tr. 370).

The inspector explained that a "fishplate"” is a securing
plate that is applied to both sides of the track joint and
secured by bolts inserted into the fishplate holes. He stated
that all of the holes should have a secured bolt through themto
hold the fishplate in place, and if any bolts are m ssing, he
woul d consider this to be a violation (Tr. 376). He confirnmed
that missing bolts are usually initially in place but becone
di sl odged over tine, and if they are found by the track they are
repl aced and tightened up (Tr. 380-382). He al so confirned that
the cited track was not coal haul age track, and that it is used
to haul supplies and people to and fromthe sections (Tr. 383).

Respondent's Testinmony and Evi dence

Wl liam Kun, safety supervisor, testified that he travel ed
the two left supply track area approximately ei ght days prior to
t he i ssuance of the order. At the tine the inspector was with
himand told himthat he had observed a couple of places where
the track "was fanning a little bit" and he asked himto get it
taken care of and did not issue a citation. MR Kun discussed
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the matter with the nmine foreman and superintendent, and it was
decided to establish a maintenance schedul e, beginning with the
ball asting of the two left supply track. Two carloads of grave
were bought in starting at the nouth of the section, and the
dunpi ng of the gravel was a slow process. The day shift was
assigned to do the rehabilitati on work under the supervision of
shift foreman Dennis Mtchell. At the tine of the inspection
the work had progressed to the nunber 9 or 10 bl ock and the
gravel was used to ballast and block the rails and "getting it

| evel ed out". He believed that bolts were being replaced as the
gravel work progressed, and while he exam ned that work he did
not check each rail joint for |oose or missing bolts

(Tr. 391-393).

On cross-exam nation, M. Kun confirmed that the track
rehabilitation work was done on only one shift. and he did not
believe it was a high priority item because he saw no joints out
of alignment when he traveled the area. He confirmed that he was
not with the inspector when he issued the order and he was
surprised that he did so. He expressed his surprise to the
i nspector, and the inspector comented that "they should have
taken care of it" (Tr. 394-397).

M. Kun stated that it was possible that the | oose and
m ssing bolts were caused by the equi pnent fanning up and down
over the tracks. It was also possible that the condition would
progressively worsen, but other than noverment, he did not observe
the track "raise up where you could see it seven hundred feet"
(Tr. 397). Since work was in progress to upgrade the track
M. Kun did not believe that the conditions would have
deteriorated further if normal mning operations were to
continue, but that it was possible that a derail ment could occur
(Tr.398).

M Kun descri bed the abatenent work and stated that it was
possible that it took approxi mately six hours, but indicated that
it took a nonth or nmore to conplete the ballasting of the entire
track and to conplete the rest of the work (Tr. 399-400).

Dennis Mtchell, day shift foreman, confirmed that he
traveled with the inspector during his inspection, M. Mtchel
did not believe it unusual to see | oose track bolts and he
indicated that they are initially tight when installed but |oosen
up by the vibration of the traffic. He believed that the track
was wel |l maintained and he did not observe that any of the
fishplates were going to cone off because the nut was m ssing.
the 85 pound rail. He agreed that sone bolts were m ssing and
that others were visibly | oose because the nut was nissing.
However, a preshift exam ner would not have otherw se detected
| oose bolts unless he used a wench. The nmissing bolts that
could be found were replaced (Tr. 402-406). M. Mtchell did not
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bel i eve that any of the conditions cited constituted a hazard,
and he did not consider the conditions to be a violation

(Tr. 407).

On cross-exam nation, M. Mtchell was of the opinion that
if a bolt is holding the fishplate on it is not a hazard, but if
he observed one with only one bolt, he would nmake an attenpt to
have sonmeone install additional bolts. He confirned that there
are four bolts for each of the rail joints, and if there is only
one bolt and the fishplate falls off, it was possible that the
rail would cone apart (Tr. 401). He stated that depending on the
traffic, the anount of |oose bolts at the 91 joints cited by the
i nspector could have taken several weeks to |oosen. He could not
state when the bolts were | ast checked prior to the reinspection
(Tr. 412-413).

M. Mtchell was not aware of any supply track injuries
occurring at the mne as a result of poor track mai ntenance or
otherwi se (Tr. 414-415). He confirmed that the track upgrading
wor k began before the inspector issued the order (Tr. 417).

Earl Kennedy, respondent’'s chief safety inspector, stated
that he was travelling the supply track with the superintendent
the day the inspector issued his order. He stated that he checks
the supply track every time rides it and he listens for
rattles in the joints when he crosses themin the vehicle. A
| oose fishplate will rattle, and he heard none rattling on the
day in question. He stated that the fishplate joints are tight
and secured with a steel arnored tie that holds both rails on
each side of the joint. He did not discuss the order with the
i nspector but he did check all of the track fromthe No. 55 bl ock
up to the No. 21 block where he found track people working. He
checked every fishplate and every bolt and joint with a pry bar
and he noted seven missing bolts and four missing nuts, none of
which were at the sanme |ocation. He saw no fishplate that was
about to separate and none that were |oose (Tr. 421-425). M
Kennedy was of the opinion that the track in question was wel
mai nt ai ned and free of hazards (Tr. 425-426).

On cross-exam nation, M. Kennedy stated that it is common
for one bolt and nut out of four to be missing froma fishplate,
but if it is tight, there is no problem (Tr. 428). He agreed
that | oose bolts should be taken care of and this is the job of
the mai ntenance people (Tr. 432 ). He confirmed that he was not

with the inspector when he issued the order, but that he wal ked
the sane track | ess than an hour after the inspector and did not
find all of the conditions that he did (Tr. 434).

I nspector M gaiolo was recalled by the presiding judge and
he stated that when the mner's representative who acconpani ed
him finds | oose bolts he "finger tights" the thread so it doesn't
cone conpletely off, and when bolts and nuts were found by the
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track they were replaced as they wal ked the track. However, the
| ocations are still recorded and cited and abatenent is not
conpleted until a wench is used to tighten the bolts and fish
plates. He could not recall at how many |ocations that he cited
this occurred and he believed it would account for the |ow nunber
of missing bolts found by M. Kennedy (Tr. 445).

Fi ndi ngs and Concl usi ons
Fact of violations
Order No. 3122095, 30 C. F.R. 0O 75.400

The credi ble and unrebutted testinony of the inspector
est abl i shes the existence of the cited coal and float coa
accurul ati ons that he observed in the course of his inspection on
August 31, 1992. Indeed, the testinony of assistant shift foreman
Screech supports the inspector's observations and | have given
little weight to the testinony of safety supervisor Kun, who
admtted that he did not observe the cited conditions or the
abat ement work, and whose know edge of the matter was l[imted to
his review of certain shift records. The existence of the coa
accumul ations in question constitutes a violation of the cited
section 75.400. See: O d Ben Coal Conpany, 2 FMSHRC 2806 (Cctober
1980); C. C. C. -Ponpey Coal Conmpany, Inc., 2 FMSHRC 1195 (June 1980);
Ut ah Power & Light Conpany, 12 FMSHRC 965, 969 (May 1990). |
conclude and find that the violation has been established, and IT
| S AFFI RVED.

The attachnment of grounding wire to a mne track or
ot her grounded power conductor will be approved if
separate clanps, suitable for such purpose, are
used and installed to provide a solid connection

In the course of the hearing, the respondent's counse
asserted that the | anguage "will be approved" found in section
75.701-5, does not inpose any nandatory requirenent that separate
cl anps be used for the grounding wres and power conductor in
gquestion (Tr. 245-246). The respondent’'s position is rejected.
agree with petitioner's position that section 75.701-5, nust
be considered in context, and in conjunction with section 75.701
requires the grounding of nmetallic frames by methods approved by
MSHA, and section 75.701-3, which contains the approved groundi ng
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met hods. Under the circunstances, | conclude and find that
section 75.701-5, does inpose a mandatory requirement for the use
of separate clanmps pursuant to that section

I conclude and find that the credible testinmony and
docunent ati on presented by the inspector, as corroborated by
i nspector escort Blaney and electrical expert Helfrich
establishes that the failure to use separate clanps for attaching
or connecting the return power conductor and the frame ground
wire to the single piece of track bond was a violation of
section 75.705-5. Although electrical foreman Eddy agreed that
there was one clanp on the track bond and that the frame ground
was attached with a clanp as shown in Exhibit G 19, he maintained
that two clanps were used to connect the grounds to the track
bond or the ground feeder. However, | find the inspector's
testimony nore credible than M. Eddy's seenmingly agreed that
the groundi ng nethod cited and docunented by the inspector
consisted of two wires attached at one end to a single track
bond.

I conclude and find that the petitioner has established a
vi ol ation by a preponderance of the credi bl e evidence adduced in
this matter. The failure to use separate clanps for attaching
the ground wire and power conductor constituted a clear violation
of section 75.701-5. See: U. S Steel M ning Conpany, |nc.
6 FMSHRC 1369 (May 1984); U.S. Steel M ning Conpany, Inc.
6 FMSHRC 1510 (June 1984); U.S. Steel M ning Conpany, |nc.
6 FMSHRC 2058 (August 1984). Under all of these circunstances,
the violation is AFFI RVED

Order No. 3717744. 30 C F.R 0O 75.14083

In this instance, the respondent is charged with a violation
of the safeguard requirenents found in section 75.1403, which
provi des as foll ows:

O her safeguards adequate, in the judgment of an

aut hori zed representative of the Secretary, to mnimze
hazards with respect to transportati on of nen an
materials shall be provided.

The general criteria for issuing safeguards provides for
notification in witing by an inspector to the m ne operator of
the specific safeguard requirements for the specific nmne to
whi ch they are addressed, and once a safeguard notice is issued,
the operator is obliged to conply with the safeguards and to
mai ntain themfor the particular mne in question. The
respondent agreed that once a safeguard notice is issued, it
becones m ne specific for the mne, and it does not dispute the
fact that the order was issued pursuant to the statutory and
regul atory safeguard notice schene.
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In this case , the inspector cited a violation of
section 75.1403, because of the failure by the respondent to
mai ntain the cited supply track. The inspector’'s narrative
description of the cited conditions, as well as his credible
testi nony, provided a detailed and thorough description of
ni nety-one haul age track joints where there were m ssing or |oose
nuts and bolts in the fishplates that held the track rails
together. The inspector concluded these deteriorated track
conditions covering a rather extensive distance of 5,800 feet of
track established that the tracks were not being maintai ned as
required by a previously issued safeguard notice covering the
track haul age at the mne

The safeguard notice relied on by the inspector in issuing
the violation was issued at the m ne on Decenber 7,1989,
(No. 3309734); and it was issued because of | oose of m ssing
track bolts along the mne track haul age. The notice
specifically infornmed the respondent that all mne track haul age
used to transport men, supplies, or coal shall be wel
mai nt ai ned.

I conclude and find that the credible testinmny of the
i nspector, which is supported by his detail ed notes and orders,
establishes the conditions that he cited and described. |
further conclude and find that these conditions reasonably
support the inspector's conclusions that the cited haul age tracks
were not being well maintained as required by the applicable
under | yi ng saf eguard notice.

Al t hough respondent’'s safety inspector Kennedy testified
that he found far |ess missing bolts and nuts, and no sighs of
| oose fishplates, he was not with the inspector when he made his
observations and notations and he wal ked the track after the
order was issued. | find credible the inspector's explanation
that when he and the mner's representative wal ked the track and
found nuts and bolts by the tracks, they were replaced, but that
abat enent woul d not be achieved until they were secured in place
with a wench.

Respondent's safety supervisor Kun, who was not with the
i nspector when he issued the order, nonetheless confirnmed that it
was possible that the equi pnent " fanning" up and down over the
tracks caused the bolts to | oosen and cane off the fishplates.
Shift foreman Mtchell, who acconpani ed the i nspector, agreed
that | oose track bolts caused by traffic vibrations were not
unusual , and he confirmed that some bolts were nissing and others
were | oose because of missing bolts, and he could not state when
the bolts were | ast checked prior to the inspection in question

I conclude and find that the cited haul age track condition
existed as initially found and observed by the inspector, and
that such conditions support the inspector's conclusions that the
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tracks were in a deteriorated condition and were not wel

mai nt ai ned as required by the previous safeguard issued pursuant
to section 75.1403. Under the circunstances, | further conclude
and find that the petitioner has established a violation by a

pr eponderance of the credi ble evidence adduced in this matter,
and the violation is AFFI RVED.

Signi ficant and Substantial Violations

A "significant and substantial" violation is described in
section 104 (d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard"

30 CF.R 0814 (d)(1). a violation is properly designated

significant and substantial "if, based upon the particular facts
surroundi ng the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or

illness of a reasonably serious nature." Cenment Division
Nati onal Gypsum co., 3 FMSHRC 822, 825 (April 1981).

In Mat hies Conmpany Co., 6 FMSHRC 1, 3-4 (January 1984), the
Commi ssion explained its interpretation of the term "significant
and substantial"™ as follow

In order to establish that a violation of a nandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor must prove: (1)
t he underlying violation of a nmandatory safety
standard; (2) a discrete safety hazard--that is, a
measure of danger to safety-contributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wll
be of a reasonably serious nature.

In United States Steel M ning Conmpany, Inc., 7 FMSHRC 1125
1129, the Commission stated further as foll ows:

We have expl ained further that the third el ement of the
mat hies fornmula "requires that the Secretary establish

a reasonable likelihood that the hazard contributed to
will result in an event in which there is an injury."
US. Steel Mning Co., 6 FMSHRC 1834, 1836 (August

1984). We have enphasi zed that, in accordance with the

| anguage of section 104 (d)(1), it is the contribution
of a violation to the cause and effect of a hazard that
nmust be significant and substantial. U S. Steel M ning
Conpany, Inc., 6 FMSHRC 1866, (August 1984); U.S.

Steel M ning Conpany, Inc., 6 FMSHRC 1574-75

(July 1984).
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The question of whether any particular violation is
significant and substantial nust be based on the particular facts
surroundi ng the violation, including the nature of the mne
i nvol ved, Secretary O Labor v. Texasgulf,Inc., 10 FMSHRC 4988
(April 1988); youghi ogheny & Chi o Coal Conpany, 9 FMSHRC 2007
(decenber 1987).

Order No. 3122095. 30 CF.R 0O 75.400

The inspector's credi ble and unrebutted testinony
establishes that several belt rollers were frozen, and turning in
the coal, and rubbing against the belt that was running and
turning in the accumul ati ons of coal and coal dust. Indeed, the
assi stant shift foreman Screech, who was with the inspector
confirmed that belt rollers were turning in the spillage and that
a couple of the rollers were frozen in the accunul ated coal

Al t hough the evidence reflects that fire suppression devices
were installed along a portion of the belt, they were not
installed along all of the 350 foot area that was cited.

Further, even though the accunul ati ons were found at sone

di stance fromthe working face, the inspector did not believe
that this affected the fire hazard that existed in the belt areas
that he cited, and he noted the fact that the air ventilation
travelled fromthe belt Iine to the |longwall section where at

| east six mners were worKking.

The inspector believed that the dry and bl ack shiny coa
dust and fl oat coal dust accunul ati ons were conbustible and
presented a fire hazard, particularly since the belt was running
and the frozen belt rollers were turning in the coa
accurul ati ons and rubbing the belt. He considered the frozen
rollers and the belt rubbing the coal as a source of heat and
ignition, and he al so considered the other ignition sources such
as a starter box, electrical notors, and cabl es.

The inspector believed that the coal accunul ati ons and ready
ignition sources presented a serious fire hazard, and that in the
event of a fire, the accunul ations would contribute to the hazard
because they woul d constitute the fuel for feeding the fire. He
further believed that it was reasonably likely that the six nen
wor ki ng on the section would suffer injuries ranging from snoke
i nhal ation to entrapnment and burns as a result of any fire.

| agree with the inspector's "S&S" finding. | conclude and
find that the cited coal accunul ations presented a discrete fire
hazard on the cited beltline in question and that given the
exi sting ready sources of ignition in those cited areas where the
dry coal and coal dust were turning in the noving belt and stuck
rollers, |I conclude and find that it was reasonably likely that a
belt five would occur if normal m ning operations were continued.
| further conclude and find that in the event of a belt fire, it
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woul d be reasonably likely that the men on the section would

suf fer snoke inhalation and fire related injuries of a reasonably
serious nature. Under the circumnmstances, | conclude and find
that the violation was significant and substantial (S&S), and the
i nspector’'s finding in this regard i s AFFI RVED

Order No. 3121656. 30 C.F.R 0 75.701-5.

The el ectrical inspector,s credible and unrebutted testinony
establishes that in the event of an equi pnent derail ment, the
si ngl e grounding bond to the track rail could be severed, and if
this occurred the I TE box frame would be energized and present an
el ectrical shock or electrocution hazard to anyone contacting the
frame which woul d be energized at 300 volts D.C. Any touching
of the energized franme would serve as the ground and woul d
conplete the circuit.

The inspector confirned that he was aware of track bonds
bei ng severed by derail nents, and he believed that it was
reasonably likely to occur in this instance because the area
where the violation occurred was on a curve and the rail tracks
were not in the best condition and contained "kinks" and "I eaned
to one side" (Tr. 214). He also observed that the single track
bond was frayed, contained broken conductors, and showed evi dence
of being run over.

Mot or man Bl aney, who al so observed the cited condition,
confirmed that the track bond was in poor condition. He also
confirmed that derailments occurred at |east once a week, and he
has observed track bonds that have been severed by derailed m ne
cars or torn off by track cleaners.

Respondent's el ectrical foreman Eddy did not dispute the
fact that derailnments occur, and he agreed that a track bond can
be severed by a derailment, and if it were severed the power will

go to the frame of the equipnent and will energize it at
300 vol ts.
| agree with the inspector's "S&S" finding. | conclude and

find that the violation presented a discrete electrical shock
hazard, and in the likely event that the track bond were served
by being run over by a piece of track equi pment, or through an
equi pnent derail nent, which | find was reasonably likely to
occur in the normal course of nmining operations, the |ITE box
frame woul d becone energi zed and expose anyone touching it to 300
volts of D.C. current. If anyone were to contact the energized
frame, it would be reasonably likely that they would suffer

el ectrical shock injuries of a reasonably serious nature. Under
all of these circunstances, | conclude and find that the

vi ol ation was significant and substantial (S&S), and the

i nspector's finding in this regard i s AFFlI RVED.
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Order No. 3717744. 30 C. F. R [O75. 14083.

The inspector believed that the deteriorated track
conditions,| which he documented in great detail, would result in
the failure and breaking of the fishplates, which in turn would
result in the separation of the track rails and a derailnment. He
further believed that a derail nent was reasonably likely to occur
if normal mining operations were to continue and the equi pnent
continued to travel over the tracks with | oosened or m ssing
fishplate nuts and bolts. Although he did not observe any
separated track joints or fishplates, given the extent of the
conditions, the inspector believed that a track separati on was
"just a whisper away"(Tr. 345). |If a derailnent were to occur
the inspector believed that serious injuries to the mners riding
the track haul age would result.

Respondent's safety supervi sor Kun agreed that the cited
track conditions would progressively worsen if not attended to.
Al 't hough he believed that the conditions would have been
corrected as the track upgradi ng work conti nued, and di sagree
that a derailment was likely to occur, he conceded that a
derail ment was possible (Tr. 398). Shift foreman Mtchell agreed
that if a fishplate that is secured by only one bolt falls off,
it was possible that the track rail would cone apart (Tr. 401).
He al so confirmed that it was not unusual for track bolts to
| oosen, and he agreed that a derailnent at a point where the rai
joint is no longer secured could result in serious injuries (Tr.
411, 414).

| agree with the inspector's "S&S" finding. |In view of the
extent of the track deterioration observed by the inspector who
credi bly docunmented 46 track joints with one bolt mssing, 24
joints with two |oose bolts, three joints with four |oose bolts,
and the remaining joints with | oose and m ssing nuts and bolts,
cannot disagree with the inspector's conclusion that track
derail ment was reasonably likely and "just a whisper away" if
normal m ng operations were to continue. In the likely event
of a derailnment, | believe it was reasonably likely that nminers
woul d suffer injuries of a reasonably serious nature. Under the
circunstances, | conclude and find that the violation was
signi ficant and substantial (S&S), and the inspector's finding in
this regard IS AFFI RVED

Unwar r ant abl e Failure Viol ations

The governing definition of unwarrantable failure was
expl ai ned in Zeigler Coal Conpany, 7 |IBMA 280 (1977), decided
under the 1969 Act, and it held in pertinent part as follows at
295- 96:

In light of the foregoing, we hold that an inspector
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was caused by an unwarrantable failure to conply with
such standard if he deternines that the operator
i nvol ved has failed to abate the conditions or
practices constituting such violation, conditions or
practices the operator knew or should have known
existed or which it failed to abate because of a |ack
of due diligence, or because of indifference of |ack of
reasonabl e care

In several recent decisions concerning the interpretation
and application of the term"unwarrantable failure," the
Conmi ssion further refined and explained this term and concl uded
that it nmeans "aggravated conduct, constituting nore than
ordi nary negligence, by a mne operator in relationto a
violation of Act." Energy Mning Corporation , 9 FMSHRC 1977
(Decenber 1987); Youghi ogheny & GChi o Coal Conpany, 9 FMSHRC 2007
(Decenber 1987); Secretary of Labor v. Rushton M ning Conpany,
10 FMSHRC 249 (March 1988). Referring to its prior holding in
the Emery M ning case, the Comr ssion stated as follows in
Youghi ogheny & Ghio, at 9 FMSHRC 2010:

We stated that whereas negligence is conduct that is
"i nadvertent, ""thoughtl ess" or "inattentive,"
unwar r ant abl e conduct is conduct that is described as
"not justifiable" or "inexcusable." Only by construing
unwarrantable failure by a mine operator as aggravated
conduct constituting nore that ordinary negligence, do
unwarrant abl e failure sanctions assune their intended
distinct place in the Act's enforcenment schene.

In Emery Mning, the Commi ssion explained the nmeaning of the
phrase "unwarrantable failure" as follows at 9 FMSHRC 2001

We first determne the ordinary nmeani ng of the phrase
"unwarrantable failure." "unwarrantable" is defined as
"not justifiable" or "inexcusable." "Failure" is
defined as "negl ect of an assigned, expected, or
appropriate action."” Webster's Third New Internationa
Dictionary (Unabridged) 2514, 814 (1971) ("Webster's")
conparatively, negligence is the failure to use such
care as a reasonably prudent and careful person woul d
use and is characterized by "inadvertence,"

"t hought |l essness, " and "inattention" Black's |aw
Dictionary 930-31 (5th ed. 1979). Conduct that is not
justifiable and inexcusable is the result of nore than
i nadvertence, Thoughtl essness, or inattention

Order No. 3122095. 30 C.F.R 0O 75.400.
The inspector testified that he based his "high negligence"

order on the exi stence of the accunul ations at all of the nine
(9) locations that he described in the order, the fact that they
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were extensive and had been allowed to accumrul ate over sone period
of time, his belief that they should have been di scovered during
the preceding shifts, and prior citations for violations of section
75.400, including a citation on August 11, 1992, three weeks prior
to his order, which he had discussed with foreman Dennis Mtchell
and which put himon notice about the problemw th accunul ati ons

al ong conveyor belt drives (Tr. 36-37).

Al t hough the inspector conceded that his conclusion that the
cited accunul ati ons had existed "for some time" was based on his
testing and observation that the 12 inches of coal accumul ati ons at
cited location No. 2, was "layered"”, indicating that it had been
there for sone tinme, and that he did not nmake an effort to
determi ned whet her "l ayering", existed at the other cited
| ocations, | conclude and find that his credible and unrebutted
testi nony, as corroborated by his notes, establishes the |ocations.
G ven the extent of the accunul ations, including the neasurenents
detail ed and recorded by the inspector, | cannot conclude that they
were the result of recent spills or belt mal functions.

The accunul ations cited by the inspector covered a rather
extensi ve area of approximately 350 feet along the cited beltline.
The inspector docunented mne (9) |ocations where he found fine
coal and float coal accunulations ranging in depths of four to
twelve inches. Shift foreman Shrack did not dispute the existence
of the accunul ati ons, and he estimted that they amobunted to "under
a ton" (Tr. 110). The inspector testified that M. Schrack made a
statement that "he does not see why sonme of these areas were not
seen and reported", and that he recorded this in his notes (Tr.
58). M Schrack could not recall making the statenment, but stated
that it was possible that he did (Tr. 102). | find the inspector's
testinmony to be credible and believable, and | conclude that M.
Shrack nade the statement.

Al t hough the inspector confirned that he checked the preshift
and onshift books and found that coal accunul ati ons had been
reported and cleaned up for the days prior to his inspection on
Monday, august 31, 1992, he did to believe that the accumul ati ons
that he found occurred on Monday, and that they had existed at
| east since the prior Saturday. No coal was produced on Sunday,
and if any clean up was done on Saturday, the inspector believed
that it was a "cosnetic job where they renoved it" (Tr. 60-61).

The inspector confirnmed that when he issued the order no
effort was being made to clean up the accumul ati ons, and had he
found such an effort taking place he would not have issued the
violation as an order and woul d have found noderate negligence (Tr.
50) .
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The inspector testified credibly that after issuing the order
he was notified later that day by the respondent that the cited
accumrul ati ons had been cl eaned up, and he was requested to return
to the mine to terminate the order so that the belt could be placed
back into operation so that coal production could continued. Upon
his return to the mne, the inspector found that the cited
accurul ati ons had been cleaned up to thee extent that they were
bel ow the belt rollers and not in contact with the belt or the belt
rollers, but they had not been conpletely renoved fromthe nmine and
had only been rockdusted to address sone of the hazards. He
subsequently term nated the order after additional people, or a
total or ten, were brought in to clean up and renove all of the
accunmul ations (Tr. 51-54)). In explaining the respondent's
abatenment efforts, the inspector suggested that the cited
accurul ati ons were the result of simlar cleanup efforts, and he
stated as follows in his regard (Tr. 52):

A It's a situation where what they had done in
the past -- What they had done in the past was
to renove the coal down below the rollers,
throw rock dust onto it and consider that to
be cl ean. But the accunul ati ons were not al
renoved. There was still accunul ations there.
There were several inches of coal that had not
been renpved.

Respondent's safety supervisor Kun confirmed that
accunul ati ons around the belt drive had been reported on the
previous mdnight shift, which would have been on Saturday, two
days before M. MDorman's inspection on Monday, as well as the
prior Friday. Although M. Kun stated that people were sent to
these areas had been "cleared", M. Kun acknow edged that he had
not visited these areas personally to confirmthat they had been
cl eaned up and that he sinply relied on his review of the m ne
books. M. Kun al so acknowl edged that he did not visit the area
cited by M. MDorman to observe only clean up activity, and | find
his expl anations as to how the accumnul ati ons may have occurred,

i ncluding a suggested belt misalignnment, to be speculative, |ess
then credible, and that they do not rebut the inspector's credible
testinony in this case.

Al t hough there is no direct evidence to establish precisely
how | ong the cited accunul ati ons may have existed before the
i nspector found them | conclude and find that they had existed, as
a mnimm as early as the previous Friday, and Saturday, August
28, and 29, 1992 and nore than likely longer than that. Further
| accept as credible and probative the inspector's explanation that
the "layering" that he discovered indicated that the existing coa
were accunul ati ons were sinply covered over with rock dust and
"cosnetically" cleaned up enough to keep them from contacting
belts, but were not totally renoved fromthe
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mne. | also accept as credible and probative the inspector's
explanation that this was precisely what occurred when he was
call ed back prematurely to abate his order, and | find his
suggestion that this "cleanup” practice was contributed to the
respondent's accurnul ati ons problenms in the mne has a credible ring
of truth about it.

Based on the foregoing findings and concl usi ons, and
considering the rather extensive accumul ations in question, and ny
belief that they had existed over a |ong period of tine wthout
bei ng completely cleaned up and totally renoved fromthe nine,
conclude and find that the inspector's "high negligence"” finding
was warranted. | further conclude and find that managenent's
failure to pronptly act to insure that the accunul ati ons were
cl eaned up and renmoved fromthe nmine before the inspector found
them constitutes aggravated conduct supporting the unwarrantable
failure order in question, and IT IS AFFI RMED as i ssued.

Order No. 2717744. 30 C. F..R 0O 1403.

In support of the inspector's belief that the violation was an
unwarrantable failure resulting fromthe respondent's aggravated
conduct, the petitioner argues that the conditions had exited for
several weeks and the area was subject to three daily preshift
exam nations, that the respondent had been put on notice by the
safeguard, prior citations, and discussions with the inspector
about the need to properly block and maintain the track. Under al
of these circunstances, the petitioner concludes that the
respondent know or shoul d have known of the cited condition but
took no action to prevent or correct it (Posthearing Brief, pg.
40).

I find no credible evidence to support a conclusion that | of
the track conditions had existed for "several weeks:. The
i nspector confirmed that some of the conditions may have occurred
over a two-day period of tinme. Wen asked how the determ ned that
the conditions had existed "for previous days or weeks"' he
responded that it was his experience fromworking in the m nes and
i nspecting the respondent’'s mnes "that these type of conditions
take several weeks to devel op” (Tr. 379-380). Further, | find no
evi dence that the inspector checked the determ ne whether the
condi tions had been reported.

I nsofar as the prior safeguard notice relied on by the
i nspector is concerned, | find nothing particularly aggravating or
unusual about the fact that it placed the respondent on notice what
it needed to maintain its track system That is precisely why a
safe guard is issued. The fact that subsequently inspections
reveal tracks that are not well maintained and result in citations
does not, standing al one, indicate aggravated conduct,
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particular on the facts of this case where the safeguard notice is
framed in rather general and subjective |anguage such as "shall be
wel | maintained", w thout a specific requirenment for bl ocking,

bal | asting, or levelling the tracks.

Insofar as the prior citations are concerned (Exhibits G 35
through G 43), | note that they were all issued as section 104 (a)
citations, with low to nmedi um negligence findings, and one was
i ssued as a non-"S&S" citation. Two of the citations were abated
cited inproper track gauging, and six citations cited single track
joints with | oose or broken fishplates or bolts. Two of the
citations were abated within 15 mnutes, one was abated within 2
hours, and the rest were all tinely abated within the tinme fixed by
the inspector. None of these violations appear to have been issued
at the sanme supply track locations cited by the inspector in this
case.

The prior citations in question nmust be taken in context, and
I cannot conclude that they are indicative of aggravated conduct.
Considering the size and scope of the respondent's nining
operation, including the extensive underground haul age system
track deterioration obviously will occur, and when it is correct
the conditions. indeed, the inspector hinself acknow edged that
given the 55 mles of track at the m ne, "sooner or later you're
going to cone across a condition where things are extensive" (Tr.
358).

The inspector testified that he had previously discussed the
matter of track blocking with M. Kun, and that he sel dom di sagree
wi th him and recognized the need to maintain a level track to
prevent it from "fanning" and causing the joints to | oosen. M.
Kun did not dispute this, and he confirmed that eight days before
i ssuing his order, the inspector pointed out to hima track area
that need attention, asked himto take care of it, and did not
i ssue a violation.

The inspector confirmed that the track systemin the nmine is
rat her extensive and covers an area of 55 miles (Tr. 358). It
woul d appear to me fromthe record in this case that maintaining
the tracks level at all tinmes to prevent "fanning" is not an easy
task. Although the inspector issued the violation for |oose and
m ssing track fishplate nuts and bolts, it seens obvious to ne that
his principal concern was that the irregular mne floor at the
crosscut intersections caused by m ning equi pnent during the mning
and cl eanup cycles presented track bl ocking and | eveling probl ens,
which in turn, and over time, resulted in the |oosening of the nuts
and bolts holding the track rails together (Tr. 338-341).

M. Kun's unrebutted and credible testinony reflects that as
a result of his conversation with the inspector, M. Kun
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di scussed the matter with the nmine superintendent and foreman, and
a mai ntenance schedul e was established to rehabilitate the tracks,
beginning with the ballasting of the cited two left track. Wrk as
begun at the nouth of the section, and it included bringing in and
spreadi ng carl oads of gravel. At the time of the inspection of
July 22, 1992, the work of blocking and levelling the track to
address the "fanni ng" problem had progressed at least 9 or 10

bl ocks, which included some of the areas cited by the inspector

(Tr. 366-367). Under the circunstances, | cannot conclude that the
respondent was ignoring the problem brought to its attention by the
i nspector. Quite the contrary is true. The respondent had
undertaken a major step in rehabilitating its track systemat the
probl emintersections, and was engaged in this work at the tine of
the inspection. The fact that it may not have been working at the
pace suitable to the inspector, does not in ny view constitute
aggravat ed conduct.

Based on the foregoing findings and conclusion, and after
careful consideration of all of the testinobny and evidence in this
case, | conclude and find that the petitioner has failed to prove
that the volition in question constituted an unwarrantable failure
to conply with section 75.1403. Under the circunstances, the
i nspector's finding in this regard | S VACATED, and the section
104(d) (2) "S&S" Order IS MODIFIED to a section 104(a) "S&S"
citation.

Order No. 3121656. 30 C.F.R 0O 75.701-5

In support of the inspector's unwarrantable failure
determ nation, the petitioner asserts that management knew that the
cited groundi ng met hod wad i nproper and either knew or shoul d have
known that the cited box was so grounded (Posthearing Brief,
pg.30). The petitioner further relies on the fact that severa
prior citations had been issued at the mne for simlar conditions
(Exhibits G 24 through G 28), the ground feeder wire had been torn
| oose fromthe clap and rolled up and stored in the cross-cut
behind the cited box for as long as ten days, the cited box had
been cited on two prior occasions for inproper grounding in that
the return power conductor and the frame ground were attached to a
single piece of track bond (Exhibits G 29 and G 30), and the fact
that the inspector had discussed the practice of inproperly
groundi ng el ectrical equipnent with mne nanagenent.

In this case, the respondent was charged with a violation of
the specific requirements found in section 75.701-5, nanely, the
use of separate clanps for attaching grounding wires to the m nes
track or other grounded powers conductors. It had not been changed
with a failure to connect both ends of the track bond to the track
As correctly noted by the respondent in the course of the trial
the track bonding i ssue has been a matter of continued litigation
between the parties, and a recent settlenent of that
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i ssue in connection with a section 104(a) non-"S&S" citation with
an assessnent of $20, has apparently laid that matter to rest (TR
166). The parties also confirmed that in several other track
bondi ng cases, the inspectors have cited violations of section
75.703-1, and 75-701.3 (Tr. 167-168). 1In this case, the inspector
confirmed that the violation concerns the specific requirements for
separate clanps as stated in section 75.701, and not 75.701-5.

| take note of the fact that two prior citations issued for
violations at the same 8 West ADO breaker box were issued in
December, 1989, and March, 1983. Aside fromthe age of those
viol ations, they woul d appear to concern the respondent's track
bondi ng nmet hods rather than the use of separate cl anpi ng devi ces.
The 1998 citation cites a violation of Section 75.701, and not
75.701-5.

Wth regard to the five citations issued approximtely two
weeks before the contested order in this case, | note that they
were all issued by Inspector Kalich and they all cited violations
of section 75.701, and not 75-701-5. When asked to state the
nunber of times he cited the respondent with violations of section
75.701-5, the inspector responded "I don't know' (Tr. 256). When
asked if his prior citations concerned the | ack of double clanps,
the inspector responded that it was his view that section 75.701
and 705.705-5 "woul d be interchangeable" (Tr. 219). The
petitioner's counsel conceded that none of these prior citations
cited violations of section 75.701-5, for failure to use separate

clanps (Tr. 222). | find the inspector's responses to be rather
evasi ve, and based on the petitioner's adm ssion that none of
these prior citations concern section 75.701-5, | have given them

little weight and find that they do not support the inspector's
unwarrantabl e failure finding.

Wth regard to the petitioner's assertion that the rolled up
conductor wire had been placed in the crosscut prior to the
citation, the inspector's belief in this regard was based on a
purported statenent by the foreman that track cleaners were in the
area. Fromthis statenent, the inspector assumed that the w re had
been pulled | oose and rolled up and left by the track cl eaners.
None of these individuals are identified, none were contacted by
the inspector, and none testified in this case (Tr. 237-241).

Under the circunstances, | find no credible or probative testinony
on this point is rejected and given little weight. As a matter of
fact, the inspector conceded that he rolled up feeder wire had
nothing to do with the failure to use separate clanmps (Tr. 260).

The inspector asserted that managenment knew that cited
"groundi ng nmet hod" was not approved by MSHA because of "various
di scussion that we've had with m ne managenent in the past ten
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years" and that whenever it has been cited, "its always corrected
by installing separate bonds and providing separate connections”
(Tr. 231-232). When asked to explain why no section (d) orders
have been issued over the past ten years if in fact the respondent
has been in violation that Iong, the inspector could not answer
(Tr. 232).

Wth regard to his asserted di scussions with nine managenent
concerning his prior citations of July 6, and 13, 1992, |nspector
Kal i sh stated that he conducts conferences on every violation that
he i ssues and speaks to the individual who receives the citation
He testified that he "nore than |ikely" discussed themw th the
m ne superintendent and with the safety director Kun (Tr. 255).
When asked if he noted the discussions in his inspection notes, M.
Kalich stated that he did not have his note with him and when
asked why, he responded that he did not believe they were rel evant.
(Tr. 225-226). He later contended that his discussions included
the use of separate clanps (Tr. 255).

I nspector Kalich stated that his prior citations were served
on foreman Eddy and Coker, and that he discussed themw th these
i ndividuals (Tr. 266). M Coker did not testify in this case.
Foreman Eddy confirnmed that three of the prior citations issued by
M. Kalich were served on himand that he was aware that M. Kalich
did not approve of the use of a single track bond attached to the
track as a suitable groundi ng device, but he was not asked if M.
Kal i ch had ever discussed the use of separate clanps as stated in
section 75.701-5 (Tr. 282-283).

M. Eddy took the position that the prior citations served on
hi m had nothing to do with the nunber of clanps used to attach
grounds to the grounded power conductor and that they all concerned
the use of a single track bond and the failure to tack the other
end of the bond to the track, and did not concern violations of
section 75.701-5 (Tr. 309). M. Eddy also confirned that although
he and his supervisors disagreed that the prior cited conditions
were viol ations, they were abated and he began checking the
equi pnent to comply with the inspector's abatenment requirenents
(Tr. 290-291).

The unidentified mne superintendent referred to by the
i nspector did not testify in this case. Although M. Kun testified
in regard to other violations, he was not called to testify about
this citation. | find no credible evidence to support the
petitioner's assertion that the inspector discussed the specific
requi renments of section 75.701-5, with m ne managenment prior to the
i nsurance of his order. | also find that he did not discuss the
matter with foreman Eddy either.

The petitioner's assertions that the prior citations issued
by the inspector, and his asserted discussions with nine
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management, clearly support a finding of aggravated conduct are
rejected. | conclude and find that the prior citations concerning
a different regulatory standard are irrelevant, and | have
concluded that there is no credible evidence that the inspector

di scussed the specific requirenments of section 75.701-5, with mne
management .

It would appear to ne fromthe record in his case that the
i ssue of separate clanps found in section 75.701-5, has been
cl ouded by the interjection of the single track bond issue raised
by the prior citations, as well as the inspector's order. Adding
to the confusion, in nmy view, is the "will be approved" |anguage
found in section 75.702-5, which suggests that sonme sort of
alternative nmethods of grounding (Tr. 245-249). Counsel for the
parties confirnmed that prior litigation and di scussions have taken
pl ace, that MSHA has "informally approved" a type of track bond not
specified in the regulation, and the respondent's counsel stated
that a witten request made to MSHA' S district manager in this
regard has not been answered (Tr. 250-251). There al so appears to
be a difference of opinion anbng the parties as to precisely what
is required to maintain conpliance with the cited standard.

Based on the foregoing findings and concl usi ons, and after
careful consideration of all of the evidence in this case, |
conclude and find that the petitioner has failed to prove that the
violation in question was the result of the respondent's aggravated
conduct anpunting to an unwarrantable failure to conply with
section 75.701-5. Under the circumstances, the inspector's finding
in this regard IS VACATED, and the section 104 (d) (2) "S&S O der
IS MODIFIED to a section 104 (a) "S&S' citation.

Si ze of Business and Effect of Civil Penalty Assessnent on the
Respondent's Ability to Continue in Business

I conclude and find that the respondent is a |large mne
operator and the parties have stipul ated that paynent of the civi
penalty assessnments for the violations in question will not
adversely affect the respondent's ability to continue in business.

Hi story of Prior Violations

The petitioner's conmputer print-outs for the Osage No. 3 mne
for the period August 1, 1990, through August 30, 1992 reflect that
the respondent paid civil penalty assessments for fifty-two (52)

vi ol ati ons of section 75.400, fifteen (15) of which were "single
penal ty" non-S&S citations; four (4) violations of section
75.701-5, and fifty-seven (57) violations of section 75.1403,
seventeen (17) of which were non-S&S, "single
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penal ty" assessnents. For operation of its size, | cannot concl ude
that this is a particularly egregious conpliance record warranting

additional civil penalty assessnments for the violations which have

been affirmed.

Good Faith Abat ement

In the absence of any evidence to the contrary, | conclude and
find that the respondent tinely abated the violations in good
faith.

Gavity

Based on my "S&S" findings and conclusions, | conclude and
find that the violations affirnmed as "S&S" viol ati ons were serious
vi ol ati ons.

Negl i gence

I conclude and find that the violation of section 75.400,
resulted forma high degree of negligence, anounting to aggravated
conduct. | further conclude and find that the result of the
respondent's failure to exercise reasonable care anmounting to a
noder at e degree of negligence on the part of the respondent.

ORDER

Section 104 (d) (2) S&S" Order No. 3122087, August 6, 1992,
citing a violation of 30 CF>R> 0O 75.316, has been settled, and the
respondent has agreed to pay a civil penalty assessment of $3, 000,
in settlement of the violation. The respondent IS ORDERED to pay
this anpbunt to MSHA in settlenment of the violation.

In view of the foregoing findings and concl usi ons, and taking
into account the civil penalty assessnent criteria found in section
110(i) of the Act, IT IS FURTHER ORDERED AS FOLLOWS

1. Section 104(d) (2) "S&S" Order No. 3122095,
August 31, 1992, 30 C.F.R [ 75.400, IS
AFFI RMED AS | SSUED, and the respondent shal
pay a civil penalty assessnent of $3,000, for
the viol ation.

2. Section 104(d) (2) "S&S" Order No. 3717744,
July 22, 1992, 30 CF>R> 0O 75.1403, IS
MODI FIED to a section 104 (a) "S&S" citation,
and nodified, IT IS AFFIRMED. The respondent
shall pay a civil penalty assessment of
$1, 000, for the violation.
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3. Section 104(d) (2) "S&S" Order No. 3121656,
July 21, 1992, 30 CF. R 0O 75.701-5, IS
MODI FIED to a section 104(a) "S&S" citation,
and as nodified, IT IS AFFI RVED. THE
respondent shall pay a civil penalty
assessment of $1,000, for the violation.

IT IS FURTHER ORDERED t hat paynent of the aforenmentioned civil
penalty assessnents, including the settlenment anount, shall be nade
to the petitioner (MSHA) within thirty (30) days of the date of
thi s decisions and Order. Upon receipt of paynent, this case is
di smi ssed.

CGeorge A. Koutras
Adm ni strative Law Judge

Di stribution:

Robert S. Wlson, Esq., Ofice of the Solicitor, U S. Departnment of
Labor, 4015 WIlson Blvd., Rm 516, Arlington, VA 22203

(Certified Mil)

Dani el E. Rogers, Esq., Joan W Yoho, MSHA Specialist, Consol
Inc., 1800 Washi ngton Road, Pittsburgh, PA 15241-1421
(Certified Mil)
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