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STATEMENT OF THE PROCEEDI NGS

These cases are before nme upon petitions for assessnent
of civil penalties filed by the Secretary of Labor (Secretary)
pursuant to Sections 105 and 110 of the Federal M ne Safety and
Health Act of 1977 (Mne Act), 30 U S.C. 0O 815 and 820. The
petitions allege six violations of mandatory safety standards
for surface nmetal and non-netal mnes found in 30 CF. R Part 56.
In addition, the Secretary asserts that five of the all eged
vi ol ations constituted significant and substantial (S&S) con-
tributions to mne safety hazards, and that three were caused
by WS. Frey Conpany, Inc.'s (Frey) unwarrantable failure to
conply with the cited standards.

The single violation alleged in Docket No. VA 93-89-M
resulted fromthe Mne Safety and Health Admi nistration's
(MSHA) investigation of a fatal accident that occurred at
Frey's Clearbrook Mne and MII| on Decenmber 11, 1992. The
five violations alleged in Docket Nos. VA 93-59-M and VA 93-80-M
resulted fromthe agency's investigation of a fatal accident
that occurred at the Clearbrook facility on Decenmber 13, 1992.

The cases were consolidated and a hearing on the merits
was conducted in Wnchester, Virginia.
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STl PULATI ONS

The parties chose to try first Docket Nos. VA 93-59-M
and VA 93-80-M the cases pertaining to the Decenber 13, 1992
accident. Wth respect to these two cases, the parties
stipulated as foll ows:

1. The Administrative Law Judge has jurisdiction to
hear and deci de the case.

2. MsHA Inspector Elwood S. Frederick was acting in
his official capacity when he issued Citation No. 4083442.

3. Citation No. 4083442 was properly issued to
[Frey's] agent.

4. Abatenment of the conditions cited in Citation
No. 4083442 was tinmely.

5. Frederick was acting in his official capacity as a
federal coal mne inspector when he issued [Order/Citation]
No. 4082539 on Decenber 14, 1992.

6. Frederick was acting in his official capacity as a
federal m ne inspector on Decenber 21, 1992 when he issued
Citation No. 4083441, [Order No.] 4082540 and [Order No.]
4083444.

7. Order/Citation No. 4082539, [Citation No.] 4083441,
[Order No.] 4082540 and [Order No.] 4083444 were properly
served to Frey's agent.

8. Abatenents of the conditions cited in Order/Citation
No. 4082539, [Citation No.] 4083441, [Order No.] 4082540 and
[Order No.] 4083444 were tinely.

9. The Clearbrook Mne and MII is a surface |inme and
crushed stone operation owned and operated by [Frey].

Tr. 11-12 (nonsubstantive editorial changes nade).

The parties further agreed that the w tnesses be
sequest er ed.
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DOCKET NOS. VA 93-59-M AND VA 93-80- M
THE ACCI DENT OF DECEMBER 13, 1992
THE SECRETARY' S W TNESSES
El wood S. Frederick

Frederick testified that he took part in MSHA s
i nvestigation of the fatal accident that occurred at Frey's
Cl earbrook M ne and MII on Decenber 13, 1992. As a nenber
of the investigation team Frederick visited the facility on
Decenber 14. Frederick was acconpani ed by his supervisor
Charles McNeal (Tr. 21-22). Frederick and McNeal arrived at
the m ne between 6:15 a.m and 6:30 a.m (Tr. 122).

The acci dent had occurred the previous night in the coa
storage area of the facility. There, contractor-supplied coa
used to fuel coal-fired kiln was piled under a open-sided,
square "shed" (Tr. 41-42). The shed consisted of four pillars
or beams supporting a roof. The roof was slightly nore than
31 feet above the storage area floor. The shed's purpose was
to keep rain and snow of f of the coal

Once the coal was dunped in the storage area it was
pushed into a floor level hole (surge hole) by a front-end
| oader. It then fell through the surge hole into a hopper
bel ow the shed floor (Tr. 42-43). At the bottom of the hopper
was a surge vibrator (syntron feeder) that shook the coal onto
a conveyor belt through the feeder opening (the dog house
opening). The belt transported the coal to a storage tank in
the kiln building. The coal fired the kiln (Tr. 44, 48).

The coal occasionally stuck (or hung-up) at the surge
hol e, especially in the winter when the coal had | unps of
snow in it. The fact that the coal was hung-up was evi denced
by a | ack of coal com ng through the feeder and dumpi ng onto
the belt (Tr. 50.) When this happened, a Frey enpl oyee woul d
approach the surge hole and use a 9-1/2 foot long netal bar to

poke or probe at the coal (Tr. 48, 50). |If the hole could not
be cleared with the bar, the front-end | oader would try to dig
the hole free (Tr. 50). |If the hang-up was at the feeder, rather

then at the surge hole, the enployee would use a sinilar bar
or pole to pry the coal free fromthe feeder end of the hopper
(Tr. 51-52).

The victi mwas Denny Bernal des, the kiln burner hel per
on the second shift. He was found with the upper half of his
body (shoul ders and above) stuck in the syntron feeder and the
| oner half of his body on the conveyor belt. One of Bernal des
| egs was off the conveyor belt (Tr. 70). There was coal around
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t he upper half of his body. The coal had to be renoved before
the body could be extracted fromthe feeder (Tr. 70). Bernal des,
who was dead when he was found, died of asphyxiation

Al t hough Frederick stated he "he had no facts to document
[it]" (Tr. 97), Frederick believed that Bernaldes fell through
the surge hole and into the hopper while trying to do free a
hang-up (Tr. 49, 121). The bar used to free surge hol e hang-ups
was found about 5 feet fromthe surge hole sticking straight up
in the coal (Tr. 184-185). In Frederick's opinion Bernal des died
when he became stuck in the dog house opening while trying to
get out of the hopper. The dog house openi ng nmeasured 14 inches
wi de by 24 inches high (Tr. 117).

Frederick did not see Bernal des' body. It was renoved
prior to Frederick's arrival at the facility by the county
rescue squad. Frederick's information came frominterviews
with Frey personnel. Frederick did not interviewthe rescue
squad nenbers who freed the body (Tr. 128-130). Nor did
Frederick take into consideration Bernal des' size when he
concl uded how the victimhad died (Tr. 132).

In response to suggestions that Bernal des clinbed onto
the belt and stuck his head and shoulders into the feeder
rather then fell through the surge hole, Frederick stated that
Hal bard Meyers, the second shift kiln operator, told himwhen
Meyers found the body, Meyers had to shut off the feeder and
the conveyor belt (Tr. 116, 128). To get onto the belt and
crawl into the feeder with the belt running would have been
practically inpossible (Tr. 116). Frederick understood the
belt ran at a speed of 400 feet per minute (Tr. 117).

When Frederick arrived at the coal storage area the
tenperature was cold. Sonme of the coal had chunks of snow
on it (Tr. 57). The shed itself was roped off with police
t ape because of the accident (Tr. 158). He could not see
where the hole was because it was covered with coal. However,
sonmeone fromthe conpany turned on the feeder and this cl eaned
the coal out of the surge hole and the hol e becane visible
(Tr. 41-42).

Frederick and a Virginia state mne inspector, who was
at the facility in connection with the state's investigation
of Bernal des' death, neasured the surge hole opening and found
it to be 24 inches Iong and 39 inches wide (Tr. 28-30, 124).
Using a diagram of the site that he had prepared, Frederick
testified that it was 7 feet fromthe surge hole to the syntron
feeder at the bottom of the hopper (P. Exh. 11; Tr. 32). (In
ot her words, the hopper was 7 feet tall.) The belt onto which
the coal dunped was 24 inches wide (Tr. 34). There was no
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barrier or device to warn a person where the surge hol e was
(Tr. 53). Also, there was no grisly over the hole (Tr. 174).
In short, there was nothing to prevent a person fromfalling in.

Because of what he observed, Frederick issued Frey an
i mm nent danger withdrawal order and associated citation (Oder/
Citation No. 4082539) for a violation of section 56.16002(a)(1).
This mandatory safety standard requires that where | oose,
unconsol i dated naterials are stored or transferred at surge
piles, the piles be equipped with nmechanical devices or other
means of handling the materials so that during normal operations
persons are not required to work where they are exposed to
entrapment by caving or sliding materials. Frederick explained,
"There was an unguarded opening at ground level. And, the coa
has a tendency to hang-up and sone individual nmust cone there and
poke this. Therefore, where anybody can walk directly in and
fall into this hole, you can work right over to the hole if you
didn't know where it is at" (Tr. 60-61). Moreover, because the
coal did not necessarily flow straight down into the hopper, but
al so could funnel down in a cone shape along its angle of repose,
the size of the area of coal falling through the chute could
increase as the material fell and a person could be inadvertently
drawn into the hole (Tr. 62, 139).

Frederick stated if someone had to work where he or she was
exposed to entrapment by caving or sliding material, the cited
standard required a mechani cal nmeans of handing the material
Here, where a person trying to free a hang-up m ght not know
where the hole was and could step on a bridge of coal tenporarily
covering the hole, or could be drawn into the hole as the coa
funnel ed down, such a mechani cal neans was | acking (Tr. 64-65).
To abate the alleged violation, Frey freed the area of coal and
wel ded a plate over the hole. Frey then installed a new hopper
that was only |oaded with a front-end | oader (Tr. 65-66).

Frederick considered the alleged violation to be S&S
because the coal could suddenly fall and easily draw into the
hopper a person trying to free a hang-up (Tr. 71). Such an
acci dent was reasonably likely to happen because there was no
protection around the surge hole and no warning of its presence
(Tr. 71). Once in the hopper there was no way out and no one
could hear the person if he or she yelled for help (Tr. Id., 75).
The coal storage area was positioned so that a person trying to
free a hang-up woul d be out of sight of other enployees (Tr. 75).
Frederick believed death would be the likely result (Tr. 73-74).

Wth regard to Frey's negligence, Frederick indicated
that it was "high" (Tr. 77, Exh. P-1). He stated that Frey
managenment personnel knew the hole was there yet took no
precautions, such as having a safety belt or line at the job
site or having a sign indicating the presence of the hole.



~980

More inportant, during the investigation Frederick discovered
ot her enpl oyees had fallen into the hopper prior to the acci-
dent. These persons included Foreman Raynond Miurray's brother
who was not injured because there were other people present to
help get himout (Tr. 77, 152-153). However, Frederick was
not aware if any person had brought the conditions at the
surge hole to managenent's attention (Tr. 165).

Frederick further testified that as a result of the
i nvestigation he issued other citations and orders to Frey.
Pursuant to section 104(d)(1) of the Act, 30 U.S. C. 0O 814(d)(1),
he issued Citation No. 4083441, alleging a violation of
section 56.15005. The mandatory safety standard requires
safety belts and lines to be worn when there is a danger of
falling. Frederick believed Bernal des did not wear a safety
belt and |ine when he was worki ng around the surge hole (Tr. 79).

Frederick testified he also cited Frey because "they

had no safety belts and lines at the job site" (Tr. 80).
To put it another way, "W wote [the violations] because

there was no safety belt and line there where there was
a hazard of falling into that bin" (Tr. 171). Frederick
expl ai ned, "Where enpl oyees work where there is a hazard
of falling into ... surge bins or hoppers ... they nust be
provided with a safety belt and they nust wear a safety
belt and either have it tied off or have a second person in
att endance" (Tr. 80-81). An enpl oyee was in danger of
falling while attenpting to free a hang-up. An enpl oyee
could be standing directly along side the hole, not knowit,
and "go down with the material” (Tr. 81). Snow made the
coal slippery and there was no place to tie off a safety
line, except 30 or 40 feet away on one of the colums of the

shed (Tr. 83-84). In Frederick's opinion, the safety belts
and lines should have been kept at the coal shed (Tr. 167-168).
He stated, "They could ... store themin a box |ike nost

conpani es do" (Tr. 168).

Frederick maintai ned that enpl oyees interviewed during
the investigation indicated they did not wear safety belts or
lines when working in the area, although he could not recal
whi ch enpl oyees made the statement (Tr. 85).

Frederick considered the alleged violation to be S&S
because of the hazard of falling into the hopper and being

buried by the coal. He also believed that if business at the
facility continued as usual, it was highly likely that such a
fatal accident would occur (Tr. 86-87). |Indeed, Frederick

concluded that the alleged violation contributed to the victinis

death. Frederick stated that had Bernal des been wearing a safety
belt and |ine, "he would have been able to get out" of the hopper
(Tr. 88).
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Frederick believed managenent's negligence was "high"

and that the alleged violation was due to Frey's unwarrantable
failure to conply with section 56.15005 (Tr. 88). He testified
that during the investigation it was reveal ed that managenent

was advi sed several tinmes about having safety belts at the job
site but had done nothing about it (Tr. 88-89). Nonethel ess,
managenent had assigned the victimto go to the coal storage
area, an area where the |ocation of the surge hole could not be
defined and where no safety belts or lines were present (Tr. 91).

Frederick next testified about Order No. 4082540, issued
pursuant to Section 104(d)(1) of the Act, alleging a violation
of section 56.18020, a mandatory standard forbidding an enpl oyee
to work al one where hazardous conditions exist that could
endanger his or her safety, unless the person could comunicate
with others, could be heard or could be seen (Tr. 91; Exh. P-3).
He issued the order because the victimwas working alone in
the coal shed in the vicinity of the surge hole (Tr. 94). To
Frederick, the very nature of the job of freeing a hang-up at
ni ght meant that the person doing it had to work al one. Further
the person could be assigned to free a hang-up several tines
during the shift and no method of communi cati on was provi ded for
the person. |f he or she fell into the hopper there was no way
to be heard or seen, and thus no way of getting help to get out
(Tr. 96-99). For exanple, enployees sent to do the job were not
provided with a radio (Tr. 98).

Raynmond Murray, the foreman, should have realized the
hazard and had the condition corrected (Tr. 99-102, 180).
However, Frederick had no information that Murray actually
knew about the problem (Tr. 180).

Frederick testified he al so i ssued Order No. 4083444,
anot her order of wi thdrawal pursuant to section 104(d) (1) of
the Act. The order charged a violation of 30 CF.R 0O 56.17001
a mandatory safety standard requiring an operator to furnish
lighting sufficient to provide safe working conditions in and on
all surface structures and work areas. According to Frederick
there was only one overhead light in the coal shed, 31 feet
above the shed floor. Frederick asked Meyers, the kiln burner
operator, if Meyers could see anyone at the surge hol e when he
was standing at the open doors of the kiln building and | ooking
at the coal shed, which was approximtely 110 feet away fromthe
kiln building. Frederick testified that Meyers told himthat he
could not see anyone, that it was too dark (Tr. 102-103, 181).
In Frederick's opinion, at night, if the area had sufficient
[ight, persons in the shed could have been seen (Tr. 192-193).

The overhead light in the shed was not centered exactly
over the surge hole, but was a little off center, perhaps by 2
or 3 feet (Tr. 105, 151). The light was covered with a plastic
I ens, and the |lens was covered with coal dust (Tr. 104, 182).
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Frederick agreed, however, that the front-end | oader was
equi pped with lights and that when the | oader was in the shed,
it would provide illumnation (Tr. 187-188). According to
Frederick, the problemwas that the front-end | oader was not
continuously in the shed (Tr. 189). Frederick further agreed
that he had not been to the facility after dark and that the
i nspection party did not test the lighting to gauge its inten-
sity (Tr. 122-123). The alleged violation was abated when
Frey installed additional lights in the coal shed (Tr. 193).

Frederick found the alleged violation of section 56. 17001
to be S&S (Tr. 106). He believed insufficient illumnation
contributed to Bernal des' death. The accident occurred at night,
and coal does not reflect light. The |ack of adequate |ight
made it easy for Bernaldes to step where the hole was and fal
into the hopper (Tr. 108).

He al so found the alleged violation was the result of
Frey's "high negligence" and unwarrantable failure because
"the foreman should [ have] been checking his people and
[ have] seen that th[ere] was not enough lighting in th[e]
area" (Tr. 111). Frederick was unsure how |l ong the condition
had existed (Tr. 112).

Finally, Frederick testified that he issued Citation
No. 4083442, alleging that Frey had violated 30 C.F. R
Section 56.18009, a mandatory standard requiring a conpetent
person designated by the operator to be in attendance at the
m ne when persons are working in order to take charge in case
of an energency. Frederick stated he determ ned a foreman was
not present at the time of the accident. Frederick testified
that when the foreman was asked who was "in charge of the
operation when he was not present," the foreman responded
Meyers was in charge (Tr. 114). When asked about this, Meyers
stated, "If I'min charge, nobody ever told me" (Tr. 114).

In Frederick's opinion, Meyers had done "a very good job"
when he di scovered Bernal des' body, in that he inmediately
ran and called 911 to alert the rescue squad (Tr. 114).

Dwayne Johnson

Dwayne Johnson was plant superintendent at the Cl earbrook
Mne and MII from Novenber 4, 1991, until the end of January
1993 (Tr. 197-198). As such, he was in charge of coal handling
and kiln production and in overall charge of the area where the
accident occurred (Tr. 199).

Johnson descri bed how coal was transported to the kiln
and expl ai ned that the conveyor feeding coal to the kiln storage
bin was | ocated under the coal shed dunpling area. The syntron



~983

feeder drew the coal fromthe surge pile into the hopper and
then fed it onto the conveyor belt (Tr. 199).

Johnson nmai ntai ned that coal "constantly"” was hung-up at
the surge hole. VWhile |large pieces of coal tended to wedge
agai nst one another, even the finer coal, if wet, would stick
together and clog the hole (Tr. 200-202).

Approxi mately 250 to 300 tons of coal were usually piled
around the surge hole. As the feeder drew the coal down into
t he hopper, the | oader would "take it fromthe sides and
continue to feed the draw hole"” (Tr. 201). |If coal was piled
over the hole, the angle of the draw could be such that the
hole at the top of the pile could nove off center by as much
as 6 or 7 feet (Tr. 241-242). However, the draw area usually
formed in the shape of a symetrical inverted cone (Tr. 261).

VWhen coal becane hung up at the hole, an enpl oyee woul d
take a metal bar and would poke at it in order to |oosen it.
The bar distanced the person trying to free the hang-up from
the surge hole (Tr. 271). However, when trying to pry |oose a
hang-up, an enpl oyee m ght well be within the draw and not know
it (Tr. 258, 309). Enployees were not formally trained in how
to free hang-ups; they taught one another (Tr. 258).

Johnson mai nt ai ned that hang-ups usually occurred at the
surge hole (Tr. 235). |If coal hung up at the feeder, an enployee
would try to free the hang-up by going into the conveyor tunne
and by using a bar to poke at the hang-up through a small
hole in the feeder or through the dog house opening (Tr. 221
233-234).

Johnson testified he had di scussed with managenent
officials the practice of freeing hang-ups with the bar and
that "it was the opinion that the pipe was sufficient ... that
[the empl oyee assigned to free a hang-up] could use the pipe
and stay away fromthe hole well enough to make the coal fl ow
wi t hout actually being on the pile"” (Tr. 204, 265). According
to Johnson, he and Vincent Lord, Frey's plant superintendent,
deci ded that the bar was | ong enough to allow the enployee to
prevent hinself or herself frombeing drawn into the hopper in
that the enpl oyee could wedge the bar across the hole or could
push away fromthe hole with it (Tr. 204-205).

Johnson believed that during the day an enpl oyee could see
the location of the surge hole, but that at night an enpl oyee
woul d have difficulty seeing it. |[If the hole was covered and
t he enpl oyee wal ked onto the coal pile, the enployee easily
could place hinself over the draw point.
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Johnson maintained that after Bernal des' death he was
told by other enployees that they had fallen into the surge
hol e or had seen others fall in. For exanple, Calvin Light,
a truck operator, told Johnson that he had fallen into the hole
but was able to extricate hinself by using the bar (Tr. 227).
In addition, Gary Dillow, a kiln burn hel per, told Johnson
that he was standing on the pile when it gave way and he slid
into the hole. Id.

Johnson stated that the company rejected the idea of
putting a grizzle over the surge hole because it woul d have
i ncreased problenms with the flow of the coal (Tr. 206, 253).
Further, in the conmpany's opinion, it was not economcally
feasible to otherwise alter the coal feeder system (Tr. 206-207).

Turning to the conditions on Sunday, Decenber 13, 1992,
Johnson stated that because of the weather, the conpany's coa
supplier had difficulty delivering coal. Therefore, the coa
i nventory was "down to zero" (Tr. 207). After an urgent request
from Johnson, the supplier trucked-in three or four |oads of
coal on the afternoon of Decenber 13. The coal was spread in
different piles in the coal storage shed. Two of the piles,
one of which was over the feeder, were approximately 4 or 5 feet
high and 10 or 12 feet wide (Tr. 272). It was cold and the
noi sture in the piles was frozen (Tr. 209, 267). According to
Johnson, "you had to stay with [the coal] and constantly work
on it toget it to go in [the hopper]" (Tr. 276).

Johnson was asked about the use of safety belts in the
coal storage area. He stated that although the conpany had
a policy that safety belts would be worn at bins and hoppers,
enpl oyees did not wear them when freeing hang-ups (Tr. 277).
A single safety belt was located in the kiln burner building
(Tr. 210, 280). In Johnson's opinion, managenent officials
knew of the work habits of Frey's enployees in the coal storage
area in that they frequently travel ed past the area to go to the
kiln and in so doing could see how the enpl oyees were worKking
(Tr. 210-211). Johnson adnitted, however, that while he was
with Frey, he never indicated in his preshift inspection reports
that nore safety belts were needed (Tr. 283).

If a hang-up occurred at the surge hole it was the job of
the assistant kiln burner to go to the hole and free it while
the kiln burner stayed in the kiln burner building to run the
kiln. On Sundays the only way an assistant kiln burner would
have had another person on the scene to help free a hang-up
woul d have been to go the shop and get the front-end | oader
operator to conme to the coal shed to assist (Tr. 212). There
was no system for an enpl oyee working to free a hang-up to
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comunicate with the rest of the plant. There had been sone
di scussi ons about supervisors using two-way radios to com
muni cate. It was never suggested that radi os be provided for
rank-and-fil e-enpl oyees, and, in any event, radi os never were
purchased for either supervisors or enployees (Tr. 214-215,
303-304) .

Johnson al so was asked about the lighting in the shed and
he stated that there was a single overhead light (Tr. 215-216).
He was of the opinion that it would have been "very difficult" to
see the surge hole at night (Tr. 216). The bl ack coal absorbed
light (Tr. 218). |If the surge hole "crusted over," a person
wor king at the hole would not be able to see any warni ng cracks
in the crust. The cracks indicated the crust was going to give
way. (ld., Tr. 219). Johnson agreed that he had probably never
i ndicated on his pre-shift inspection reports that the |ighting
at the coal storage shed was insufficient (Tr. 283-284). Johnson
al so agreed that Bernaldes had a flashlight, but Bernaldes did
not take it to the shed. He further stated that Bernal des never
conpl ai ned the lighting was inadequate (Tr. 285).

Johnson descri bed Bernal des' position as assistant to
Meyers. During the course of the shift, Bernal des had a series
of jobs requiring himto be here and there around the kiln
bui l di ng, the coal shed and the feeder (Tr. 246-247). Meyers
had no supervisory authority. It was conpany policy on week-
ends to have two supervisors report early in the norning. |If
everything was in order, they left later in the day with the
under standi ng they could be called at home and woul d cone back
if there were any problenms (Tr. 298, 316). Ray Mirray, the
foreman on duty on Sunday, Decenber 13, had been at the plant
and had gone home (Tr. 298-299). Johnson had al so been at the
pl ant earlier that day and had gone hone. At approximtely
11: 30 p. m, Johnson was called by Meyers who told Johnson that
he, Meyers, had found Bernal des and that he thought Bernal des
was dead. Johnson stated he was at the plant within 15 mi nutes.
Murray too was called and canme to the plant.

Johnson testified he arrived at the plant i mediately after
the emergency nedical technicians. He followed the technicians
into the coal tunnel (Tr. 220). According to Johnson, Bernal des
was |ying on the conveyor belt with his head and arnms in the
feeder. His body was lying on its left side and his right |eg
was over the top of the skirt board that ran along the side of
and about 6 inches above the conveyor belt. Bernaldes' |eft
leg was on the belt (Tr. 221, 285, 677, 288). Johnson did not
bel i eve Bernal des entered the feeder by clinbing on the belt
(Tr. 680). 1In Johnson's opinion, because of the speed of the
conveyor belt, it was "virtually inpossible" for a person to get
i nside the dog house opening while the belt was running (Tr. 225,
286). If a person put his or her foot on the belt, it would
throw the person off or, if a person did sonmehow get on the
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belt, the vibration fromthe feeder would throw the person off.
There were no hand rails to help clinb onto the belt (Tr. 225-
226). If the belt was not noving, a person could crawm up on it
and into the feeder, but the person would need a flashlight to
see inside. Bernaldes did not have a flashlight when his body
was found. The person would need a bar to poke at the hang-up
and no such bar was found i medi ately adjacent to Bernal des

(Tr. 286-287).

Johnson believed that around 6:30 p.m on the evening of
Decenmber 13, Bernal des had the front-end | oader operator fill
the hopper to the top of the surge hole and |l evel with the
ground. He specul ated that around 9:30 p.m, Bernal des started
the belt and the feeder to nove the coal fromthe hopper to the
kiln storage bins. Approximately 10 to 15 minutes |later he |eft
the kiln building and returned to the coal storage shed. By then
a crust of coal had frozen over the surge hole. Bernal des
st epped on the crust and the coal gave way. Bernaldes fell into
t he hopper. The bar, which Bernal des was not carrying, was of
no assistance to him The only way for Bernal des to get out
was through the dog house opening. In trying to wi ggle out,

Ber nal des' shoul ders stuck in the opening. Later, the front-end
| oader operator came to the shed and dunped coal in the hopper
and Ber nal des suffocat ed.

To remove his body the rescue squad had to use a hose to
wash the coal from around his head and shoul ders. Bernal des
body was then slid out of the feeder (Tr. 230-232).

Hal bard Meyers

Hal bard Meyers was the kiln operator on the second shift.
Second shift hours were from3:30 p.m to 11:30 p.m Bernal des
was Meyers's assistant. As such, Bernal des' duties were to nake
certain the belt was running, to free coal hang-ups, to maintain
the punps, and to oil and grease specified equi pment.

I n describing Bernal des duties regarding coal hang-ups,
Meyers stated that the first thing Bernal des did was to enter
the coal tunnel and use a bar to try to dislodge a hang-up by
poking inside the syntron feeder (Tr. 321-322, 351). |If coa
did not begin to flow, Bernaldes went to the coal shed and used
the bar | ocated there to poke through the surge hole. |f that
did not free the hang-up, he called the nmai ntenance shop and
the front-end | oader operator came and dug out the surge hole
(Tr. 321-322, 341).

Meyers stated that all enployees were instructed to foll ow
that procedure (Tr. 323). The training was given by other
enpl oyees and did not involve the use of safety belts or lines
(Tr. 330).
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Meyers stated that he had freed hang-ups frequently, but
never alone and at night during the winter (Tr. 324, 341). He
al so stated that he once had been caught in the coal as it fel
into the hopper up to his right knee when he was on top of a
"pretty good size coal pile" (Tr. 346). He used the bar to push
hi msel f out (Tr. 347). Another enployee told Meyers that he had
fallen into the surge hole but had pulled hinmself out (ld., 353-
354). Meyers testified that he told Charlie Mrrison, Frey's
safety director, that Frey enployees were having problens getting
the coal to feed into the hole, and that he, Meyers, had raised
the problemduring the latter part of 1988 at a conpany safety
meeting. Meyers stated he di scussed the matter because he was
afraid an enpl oyee would fall in the hole (Tr. 348-350).

Turning to the events of Decenber 13, Meyers testified that
he | ast saw Bernaldes alive at 9:30 p.m At that tinme, Bernal des
was getting ready to go to the coal tunnel and "start picking the
belt" (Tr. 326). Meyers explained that this nmeant to pick |arge
pi eces of rock off of the belt (Tr. 344).

Meyers stated that between that tinme and when he found
Ber nal des’ body, the conveyor belt was running (Tr 355). The
control panel in the kiln building was the place where the belt
could be turned on and off and Meyers frequently was in and out
of the control roomthat night (Tr. 488-489). Meyers never saw
Ber nal des during these visits (Tr. 492). Moreover, Meyers could
see the indicator light during the relevant two hour period and
it indicated the belt was running (Tr. 489-490).

Around 11:30 p.m Meyers started to take his lunch box to
the car, stopping first at the coal tunnel to | ook for Bernal des.
He did not see himso he went to his car and got his flashlight
to | ook for Bernaldes around the plant. He wal ked around the
coal storage area (Tr. 327). The flashlight was not that bright
but he could "vaguely" see, although he could not see the surge
hole (Tr. 328). Meyers then went into the conveyor tunnel to
| ook for Bernaldes. He found Bernal des Iying on the conveyor
belt. The belt and syntron feeder were running (Tr. 327).

Ber nal des' was lying on his left side at an angle. His
right foot was on the belt and his left foot was on the railing
al ongside the belt. Part of his body, fromthe shoul ders up, was
in the feeder (Tr. 328-329). Meyers turned the feeder off and
ran to the kiln building where he told sonme third shift enpl oyees
who had arrived to call "911." A short tine later Meyers called
"911" to make certain the first call had been nade (Tr. 338).
Meyers then called Johnson and Murray. 1d.
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FREY' S W TNESSES
Charl es Mbrrison

Charles Mirrison, Frey's director of personnel and safety,
was the conpany's first witness. Morrison stated that he had
been empl oyed by Frey for six years, and for the last five he
had been the personnel and safety director (Tr. 368). In pre-
paring for the hearing, Morrison nmeasured the dog house opening
of the syntron feeder. The opening was 19 inches high and
13 inches wide (Tr. 368-369). He also indicated that because
of coal buildup on the bottom of the feeder, usually the height
of the opening was reduced by 3 or 4 inches (Tr. 369). Morrison
identified a drawi ng of the opening (Resp. Exh. 17).

Morrison also identified a scale drawi ng of the feeder
unit (Resp. Exh. 18). The unit included a box into which the
coal fell. The dog house opening was at the front of the box.
The back of the box was 16 inches high and the box got
progressively larger toward the opening (Tr. 370). Fromthe
back wall to the opening the box neasured 30 inches. 1d.

Regardi ng the coal shed, Morrison testified the |ight
was installed directly above the surge hole in order to give
direction to miners if they needed to find the hole (Tr. 371).
Morri son described the Iight as a 500 watt, dusk-to-dawn |ight
(Tr. 626). After the accident Mrrison took a reading with a
light meter in the shed. He neasured 4.8 foot candles of |ight.
Morrison testified that a General Electric Conpany handbook
recommended 5 foot candles for a congested parking | ot and
2-1/2 foot candles for a rarely travel ed path. The handbook
did not cover mning operations (Tr. 656).

Morrison stated that at night fromthe bay doors of the
kil n building he could see people in the coal shed. He knew
because he had stood in the opened doorway and | ooked at the
coal shed the night of the accident. Although he could not
identify who the people were, he could definitely see them
(Tr. 634).

Safety belts or lines were not |located in the coal shed.
Morrison inplied that state m ne inspectors required Frey to
keep such equi pnent "centrally | ocated so peopl e know where
they are ... and can go get themand ... use them when they
need theni (Tr. 629).

Morrison did not recall Meyers raising at the conmpany
saf ety nmeetings the problem of people slipping into the surge
hole. Mdrrison testified that he reviewed the nminutes of the
nmeeti ngs and found no reference to the topic. He observed
that Meyers attended only two such neetings (Tr. 639-641).
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However, after the accident one enployee, Calvin Light, told
Morrison that he had started to slide into the surge hole
(Tr. 659).

Morrison identified photographs of the coal shed area
taken the day after the accident. The photographs repre-
sented the conditions that existed at the time of the accident,
i ncluding the position of the bar stuck in the coal pile (Resp
Exhs. 1-3; Tr. 374). A photograph of the kiln burner building
taken fromthe shed showed the bay doors that could be opened
to give a view of the shed fromthe kiln burner building (Resp.
Exh. 4; Tr. 376).

Morrison further identified photographs of the conveyor
belt. He testified that the skirt board on the |left hand side
of the belt (if one faced the dog house openi ng) was taken off
to assist in the renoval of Bernal des' body. However, the
board on the right hand side was clearly shown in two of the
phot ographs (Resp. Exhs. 7 and 9). According to Mrrison, in
addition to keeping coal on the belt, the skirt boards could
serve as hand rails (Tr. 380-381).

Morri son described how, at Frey's direction, another
enpl oyee, who was sonewhat taller than Bernal des, was able
to clinb onto the belt frame and place his head into the dog
house openi ng wi thout touching the belt (Tr. 382-383, 637-638;
Resp. Exhs. 11 and 12). Morrison believed this is what Bernal des

had done. He stated, "I can't see any way ... Bernal des dropped
7 feet into that very narrow, 19 [inch] by 30 [inch], box and
came out ... of that dog house opening, which is 13 by 19 inches,
and ... did so without any coal in his pockets, in his socks,

anywhere on his stone-washed jeans" (Tr. 386).

Morri son explained that after the accident and after
things had "calnmed down a little bit," conpany personne
started interview ng enpl oyees and taking notes (Tr. 665).
The investigation extended fromjust after the accident to
approximately 2 nmonths prior to the hearing, when conpany
representatives conpleted their last interviews with rescue
squad nenbers (Tr. 667).

Morrison identified a copy of the accident report he
conpl eted on Decenber 16, 1992, and sub-mtted to MSHA (CGov.
Exh. 12). In the report Mrrison had stated that Bernal des
fell through the surge hole (Tr. 644). Morrison testified that
he conpleted the report three days after the accident and prior
to speaking with the rescue squad personnel (Tr. 389, 645).
Approxi mately six weeks after the accident, the father of a
menber of the rescue squad told Mrrison the rescue squad nenbers
could not believe the reports in the newspapers concerni ng how
the accident occurred. One week |ater Mrrison spoke to rescue
squad personnel (Tr. 671-672). Once he was advi sed of the
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cleanliness of the body, the lack of abrasions on the | ower body,
and Bernal des' size, he came to the conclusion Bernaldes tried to
climb into the feeder fromthe bottomand that it was physically

i npossi ble for himto have fallen from above and conme out the dog
house opening (Tr. 646-647).

Morri son specul ated that the feeder night have cl ogged
and Bernal des m ght have clinbed up on the belt, stuck his
head and arns into the dog house opening and tried to grab
sonmething to unclog it when the coal caved in on him Morrison
stated that, although it made no sense to do such a thing, it
al so made no sense for Bernal des to be wal ki ng around on top
wi thout the pry bar (Tr. 674).

W11l Baker

W1l Baker, an enployee of the Frederick Country Sheriff's
O fice, was Frey's next witness. Baker stated that he went to
the m ne follow ng the discovery of Bernal des body and that he
was the second or third person fromthe Sheriff's Departnment to
arrive. Baker spent nost of his tine at the mne talking to
Meyers. Baker saw Bernal des' body before it was renoved from
the feeder, but was candid to state that at that tine, aside from
Bernal des feet, he did not get a good look at it (Tr. 393-394).
Nonet hel ess, Baker was of the opinion the body was bigger than
the dog house opening (Tr. 395). Baker also saw the body after
it was renoved fromthe feeder and he described it as being very
bl ack above the upper chest (Tr. 396).

Ral ph Freeman Robi nson 11

Ral ph Robi nson was a nenber of the rescue squad. Wt hout
obj ection, Robinson was ruled qualified to testify as an expert
in confined space rescue (Tr. 410-411). He stated that upon
arriving in the tunnel area, he observed Bernal des' body sticking
out of the dog house opening from m d-sternumdown (Tr. 412).
Bernal des' right armwas over his head and he was Iying on his
left side with his Ieft armunderneath him (Tr. 413, 419). Most
of his body was resting on a netal shaker plate, not on the belt
(Tr. 442). His right leg was to one side of the conveyor belt
wr apped around a pole or piece of angle iron. Robinson believed
Ber nal des had used his right leg as a brace to keep hinmself in
position (Tr. 413). In his opinion, this indicated that
Ber nal des was trying to go into the dog house openi ng, not cone
out (Tr. 414).

Robi nson stated that the Bernal des was "clean” fromthe
wai st down, even though it was very dirty inside the feeder
(Tr. 415). Bernaldes clothes were in tact, not ripped or torn,
and his body did not appear to be in anyway deforned by the
accident (Tr. 421). The tape around his ankles (used to keep
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coal dust out of his socks and shoes) was not snudged with coa
dust (Tr. 422).

Readi ng from the autopsy report that indicated Bernal des
wei ghed 270 pounds and was six feet tall, Robinson stated that
fromviewi ng the body and the dog house opening he did not
believe a person of Bernal des' size could have cone through
the opening (Tr. 426-428). Bernaldes' hip size was 38 inches.
Robi nson bel i eved Bernal des woul d have suffered broken bones if
he had fit through the 19 inch by 13 inch opening, and Bernal des
had no broken bones (Tr. 431, 445; Resp. Exh. 20). Robinson
bel i eved Bernal des coul d have gotten only his feet and upper
t hi ghs through the opening before he becane stuck. |In Robinson's
opi nion, there was no way he could have twi sted his body to get
the rest of hinself through (Tr. 432-433). The dog house opening
sinply was not big enough (Tr. 433).

Brenda Sue G ay

Brenda Gray, a rescue squad paranedic, was part of
the teamcalled to the mne. Her description of the position
of Bernal des' body was essentially the sane as that of Robi nson
In her opinion, the fact that Bernal des' right |eg was w apped
around a netal post along the side of the belt indicated he was
trying to keep hinmself in that position, not trying to wggle
out of the feeder (Tr. 452).

Gray stated she raised the victinls shirt and tried to
detect a fenoral pulse, but could not. She noticed that
Ber nal des’ body had very little coal dust on it and that the
exposed portions of his body were relatively clean. She stated
this on the report she filed (Tr. 454, 455). She believed if
Ber nal des had fallen through the surge hole he woul d have
been covered with coal dust (Tr. 458). Wen she heard he had
fallen though the surge hole, she disagreed. She thought he
had clinbed up on the frame of the belt, stabilized hinmself with
his right |eg, and poked his head into the opening (Tr. 458).
It was, she stated, a "tight fit" (Tr. 454). G ven the size of
Ber nal des' hi ps, she did not believe his waist would have fit
through the dog house opening (Tr. 459, 467).

Chester Locke

Chester Locke, the captain of the rescue squad, was in
charge of the squad's activities. Unlike Robinson, Locke
recal |l ed Bernal des' hips and |l egs as resting on the belt
itself (Tr. 484). Because of Bernaldes' size and the relative
cleanliness of his clothing outside the feeder, Locke al so
felt Bernaldes was trying to enter the dog house opening from
the bottom (Tr. 475-476). |If his hips had nade it through the
openi ng, Locke believed his shoul ders and head woul d have cone
through as well (Tr. 483).
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Locke believed that the conveyor belt would have had
to have been off before Bernaldes clinbed onto it (Tr. 480).
If the belt had been running Bernal des woul d have been
fighting the belt as it ran opposite the way he wanted to go.
Ber nal des' cl ot hi ng woul d have been torn or he m ght have
suffered abrasions, neither of which occurred (Tr. 481).

Thomas E. Robi nson, Sr

Thomas Robi nson was the kiln foreman. Robi nson
was not at the mine on the day of the accident (Tr. 530).

Robi nson expl ai ned that "everyone" had conpl ai ned about
coal hang-ups, especially when the coal was wet (Tr. 536).
He agreed he had probably "holl ered" at Johnson about it. Id.
He too expl ai ned how coal hang-ups were cleared. The miner
assigned to the job started at the bottomand tried to open
the feeder by poking the bar through the hole in the feeder

(Tr. 506). |If that procedure was unsuccessful, the person
woul d get the front-end | oader operator to open the surge hole
(Tr. 506-507). |If the |oader was not successful, the niner

took the bar and used it to | oosen the coal (Tr. 508-509).

The bar was always on the surface, usually |eaning against a
pi er of the coal shed, although sonetines it was stuck into a
coal pile (Tr. 510). The purpose of the 9-1/2 foot bar was to

keep the m ner away fromthe hole (Tr. 512). Robi nson was
asked how far away fromthe hole a m ner would stand in order
to be safe, and he responded, "I would stand far enough away

where | would know | wasn't going to slide in there. Sometines
its's 2 or 3 feet, 4 feet, whatever you think is safe" (Tr. 528).
Robi nson stated that he never had fallen into the surge hole,

nor heard of anyone who had done so (Tr. 516).

Accordi ng to Robinson, a mner would stand back away from
the hol e and poke at the hole (Tr. 511). The m ner "bore" out
the hole (Tr. 531). The miner would know where the hole was
| ocated because it was directly under the light (Tr. 518).

VWhen the syntron feeder was drawing froma |large coal pile, the
funnel created by the draw could be 9 feet across (Tr. 522-523,
533).

Vi ncent Lord

Vincent Lord, Frey's plant superintendent, was not
present at Cl earbrook Mne and MII the night of the accident.
He arrived just before midnight (Tr. 580-581). He testified
that, although Bernal des held the job of alternate burner, on
the night he was killed he was acting as an oiler. His duties
as an oiler required himto ensure the punps were punping, to
wat ch the conveyor belts and to make certain coal fed into
the bin. Bernaldes' duties on the night of the accident
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al so included acting as Meyers' assistant (Tr. 539-540). |If
Ber nal des did not performhis duties correctly, it was Meyers
responsibility to report Bernaldes to the foreman.

Lord described the "experinment" conducted to determine if
a person could clinb onto the belt and place his head in the
feeder without touching the belt. (The belt and syntron feeder
were di sconnected for the test (Tr. 595.)) Although Lord was
not present when the test was conducted, he understood the man
was able to stay free of the belt by crawling on the belt frane
and skirts (Tr. 560; Resp. Exhs. 11, 12).

The Cl earbrook facility is the subject of two conplete
i nspections a year by MSHA, during which MSHA i nspectors are
present day and night (Tr. 568-569). Prior to the accident the
conditions at the surge pile for which Frey was cited were never
alleged to constitute violations of federal or state safety
regul ations (Tr. 569-571).

Li ke other of Frey's witnesses, Lord testified that company
procedures in freeing hang-ups required an enployee to first try
to free the coal fromthe syntron feeder. "[I]f the bottomis
not open you are not going to open the top" (Tr. 589). The next
thing tried was to free it with the |oader at the surge hole and,
if that failed, to use the bar to open up the hole (Tr. 590).
When using the bar, enployees were instructed to stand back from
the hole 4 to 6 feet (Tr. 591). Lord acknow edged it woul d not
be safe to stand at the edge of the hole (Tr. 599).

Lord stated that prior to Decenber 13, 1992, he never
had been advi sed that anyone had slipped into the surge hole
(Tr. 552). He did not recall discussing with Johnson the safety
of enpl oyees using the bar to open the hole or enployees using
the bar to get free of the hole if they slipped in (Tr. 610).
Subsequent to the accident, he heard that fromtwo to four people
had slipped in at one time or another (Tr 548).

Lord discussed the lighting of the coal shed. He noted
that front-end | oaders used in the shed were each equi pped with
four lights (Tr. 576). Bernaldes had a flashlight, although he
had not used it the night of the accident (Tr. 579). |In Lord's
opinion, if the bay doors of the kiln burner building were
opened, a person | ooking fromthe doors to the coal shed could
see a man wal king in the shed (Tr. 582). The distance fromthe
kil n burner building to the shed was approxinmately 110 feet
(Tr. 583). The shed could be seen also froma doorway to the
deck of the kiln burner building, a door the kiln burner had
to use when checking if the kiln bin was being filled with
coal fromthe belt (Tr. 585-586).
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Wth regard to oral conmunication at the facility, Lord
stated the acquisition of radios had been discussed, but only
in terms of the foremen comruni cating with one another (Tr. 579).
He agreed that if a mner yelled for help fromthe coal shed,
he could not be heard in the kiln burner building (Tr. 593).

On weekends, a shift foreman who worked the day shift was
in charge in case of an enmergency. After the afternoon shift,
the kiln burner (Meyers at the tine of the accident) was in
charge and he was responsible for tel ephoning the foreman or
pl ant superintendent (Tr. 594).

Lord was asked to give his opinion regardi ng how Bernal des
died. He stated that at first he believed Bernal des had fallen
through the surge hole. "But after further seeing all the
evidence ... and | ooking at the configuration of the opening and
the size of the opening and the size of his body and the position
that his body was found in," Lord found it "very, very difficult
to see that he could have gone down through the top" (Tr. 613).
On the other hand, Lord could not think of a reason why Bernal des
woul d have tried to crawm into the dog house opening (Tr. 614-
615) .

MOTI ON TO STRI KE

At the close of the testinony, counsel for Frey renewed
a notion to strike that he had made when the Secretary rested
after presenting his case-in-chief. Counsel noted the Secretary
bore the burden of proof and argued the evidence offered by the
Secretary was insufficient to establish any of the all eged
violations (Tr. 358-365). | reserved a ruling (Tr. 365). |
herei n deny the notion.

Counsel renewed the notion after all of the evidence had
been submitted (Tr. 692-693). Counsel argued the only concl u-
sion to draw fromthe testinony was that Bernal des, for whatever
reason, entered the feeder fromthe bottom and did not fal
into the hopper from above. In addition, the evidence did not
establish that a hazardous condition existed in the coal shed,
and, without a hazardous condition to endanger workers violations
could not be found (Tr. 696-697).

The Conmission's rules provide that on a procedura
guestion not regulated by the Act, the Comr ssion's rules,
or the Administrative Procedure Act, the judge be guided by
the Federal Rules of Civil Procedure. 29 C F.R [02700.1(b).
Nei ther the Act, the Commi ssion's Rules, the Adm nistrative
Procedure Act, or the Federal Rules apply to the specific
situation at hand. Nevertheless, the essence of Frey's notion
is not unknown at law. Frey is contending that even if al
evi dence presented by the Secretary is regarded as true, the
government has failed to establish its case and judgnment nust



~995

be entered for Frey. As set forth nore fully below, while
do not find favorably for the Secretary regarding all of his
al l egations, | cannot find that his evidence, if unrefuted,
is so wholly deficient as to fail to establish three of the
violations alleged. Mreover, only an analysis of the evi-
dence of both parties allows me to reach the concl usion that
the Secretary has not prevailed with regard to the other

two all eged violations.

DI SCUSSI ON FI NDI NGS AND CONCLUSI ONS
DOCKET NO. VA 93-80-M

Order/Citation No. Dat e 30 CF.R O Proposed Penalty
4082539 12/ 14/ 92 56.16002(a) (1) $3, 500

The order/citation, issued pursuant to sections 107(a)
and 104(a) of the Act, 30 U.S.C. O 817(a), 814(a), states:

A fatal accident occurred at this operation
when an enpl oyee fell into a coal chute to the
syntron feeder. There was an unguarded openi ng on
top of this chute. The coal has a tendency to bridge
over or hang up in this chute. Normal operating
procedures require an enployee to work near this
openi ng when hang ups occur. A nethod shall be
provided to elimnate the need for enployees to
free hang ups in this unguarded opening.

Exh. P-1. The order/citation was nodified subsequently as
fol |l ows:

This nmodification is to change the wording from
coal chute to surg[e] hole and add a paragraph.

The paragraph should read as: The surg[e] hole
to the syntron feeder was not equi pped with a mechan-
i cal device or other neans to handle material so that
persons are not required to work where they are
exposed to entrapment by caving or sliding materials.

Section 56.16002(a) (1) states:

(a) Bins, hoppers, silos, tanks and surge piles,
where | oose unconsol i dated materials are stored,
handl ed or transferred shall be --

(1) Equi pped with nmechani cal devices or other
effective means of handling materials so that during
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normal operations persons are not required to enter
or work where they are exposed to entraprment by the
caving or slinging of materials[.]

THE VI OLATI ON

The violation alleged by the Secretary is set forth in the
nodi fication of the order\citation. It states that the surge
hole for the surge pile was not equi pped with a mechani cal device
or other neans to handle the coal so that enpl oyees were not
required to work where they were exposed to entrapment by caving
or sliding coal

The testinony of all of the witnesses confirns the coa
piled in the coal storage shed fed through the surge hole into
t he hopper and syntron feeder and hence to the conveyor belt
that carried it to the kiln plant. The coal was piled in the
shed in a | oose, unconsolidated fashion -- a surge pile. |Indeed,
it had to be so piled in order to fall through the surge hole.
Bei ng a storage and transportati on system containing both a
surge pile and a hopper, the facility clearly came within
subsection (a) of section 56.16002.

The principal question is whether persons were required to
enter or work in an area during normal operations where they
were exposed to entrapnment by caving or sliding coal. |f they
were, the standard required the facility to be equipped with a
mechani cal device or another effective neans of handling coal
I conclude that the testinony overwhel mi ngly establishes that
persons were required to free hang-ups at night in the coal shed
during normal operations at which tinme they were exposed to the
danger of entrapnent.

| accept Frederick's testinony that coal piled in the
storage shed had a tendency to hang-up (Tr. 60). The bar used
by mners to free the hang-ups in the storage shed testified to
this fact as effectively as the witnesses. | further accept the
testi mony of Johnson that the hang-ups were nore frequent when
the coal was wet and when the tenperature fell below freezing
as it did the night of the accident (Tr. 200-202, 276, 536). |
further find that when such hang-ups occurred, the surge hole
could "crust over,"and | conclude the repeated nature of the
hang-ups made them normal occurrences at the facility.

| also accept as a fact of physics that the coal did not
al ways fall straight down into the hopper. (Loose, unconsoli -
dated materials do not always fall in that way.) Rather, and
as expl ai ned by Frederick and Johnson, |ike any such piled
material, the coal was drawn down in a funnel pattern, or, as
Johnson put it, in the shape of a "inverted cone" (Tr. 60, 261).
| further find that the cone was not always symmetrical. This
physical attribute of the draw was what Johnson descri bed when
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he stated that the coal could be "feeding in at an angle to the

[ surge] hole" dependi ng, anong other things, upon the consistency
of the coal (Tr. 241). In addition, | accept as a fact that the
radi us of the funnel varied dependi ng upon the size of the coa
pile.

As nmost conpletely described by Frederick and Johnson, but
as agreed by all of the witnesses, | find that during normnal
operations it was a practice at the Clearbrook Mne and MII for
enpl oyees to stand at the coal pile when freeing a hang-up and
poke at the coal with the 9 foot bar. 1 also conclude, given
the inconsistency with which the coal could fall or draw, that
t he enpl oyees working to free hang-ups could not always determ ne
where the coal would draw. Consequently, mners working in the
coal shed to free hang-ups were in fact in danger of being pulled
into the hopper by the falling coal. | base this conclusion upon
the | ogical assunption that if a miner could not be certain
exactly how the coal pile would draw, there would inevitably come
a time when he or she would guess wong and stand on coal that
was a part of the draw

This conclusion is reenforced by the testinony regarding
training and practice in freeing hang-ups. | note Lord testified
that enpl oyees were instructed to stand 4 to 6 feet away from
the hole (Tr. 591, 599). However, Johnson testified enployees
were not trained by Frey in howto free hang-ups, that enpl oyees
taught one another. Frey offered no evidence to establish it
formally trained its enployees in this task, and | accept
Johnson's statenment, with which Meyers agreed. | concl ude,
therefore, that enployees were not formally instructed to stand a
speci fic distance fromthe surge hole. Thomas Robi nson, who had
not heard Lord's testinmony, stated the distance to stand away
fromthe surge hole and be safe varied. He described a safe
di stance as "sonmetinmes two or three feet, four feet, wherever you
think is safe" (Tr. 528). Gven the nature of the task at hand,
| believe Robinson accurately described the practice. Therefore,
rather than being an act of certainty, freeing a hang-up required
i ndi vidual s to judge that about which they could not be certain
i.e., the distance to stand to be outside the draw of falling
coal

That enpl oyees' judgenments were not always accurate was
confirmed by the testinony of Frederick, Johnson, Meyers,
Morrison and Lord, all of whom stated they had been told
post - acci dent that other miners had been caught by the sliding
coal and had been dragged into the hopper or toward the hopper
(Tr. 77, 228, 277, 353-354, 548, 552, 659).

| further agree with Johnson that enpl oyees were at
times in danger of falling into the hopper when the coal was
not drawing. | credit his testinobny that in the winter the
coal could crust over and, therefore, that the surge hole
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could have a thin "bridge" of coal over it. Wiile I believe
the testinmony established that the single light in the coa
shed for all practical purposes was directly over the surge
hole, it strikes me as entirely credi ble that an enpl oyee
intent on determ ning why coal was not flow ng, easily could
forget the |light was over the hole, step on the coal bridge
and fall into the hopper. Further, | believe Johnson was ri ght
in mintaining this was likely to happen at night when |ight
fromthe single | anp, approximtely 31 feet above the surge
hol e, was absorbed by the coal on the floor so that telltale
cracks in the coal bridge were not easily noticed (Tr. 216-219).

I conclude, therefore, that the cited conditions in the coa
shed viol ated section 56.16002(a)(1).

S&S and GRAVI TY

The Conmi ssion has held that a violation is "S&S" if, based
on the particular facts surrounding the violation, there exists a
"reasonabl e |ikelihood that the hazard contributed to will result
inan injury or illness of a reasonably serious nature.” Cenent
Di vi sion, National Gypsum Co., 3 FMSHRC 822, 825 (April 1981).
Further, the Conmi ssion has offered guidance upon the interpreta-
tion of its National Gypsum definition by explaining four factors
the Secretary nust prove to establish that a violation is S&S

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984) the
Commi ssi on st at ed:

[T]lo establish that a violation of a mandatory
standard is significant and substantial under
Nati onal Gypsum the Secretary ... nust prove: (1) the
violation of a mandatory safety standard; (2) the
di screte safety hazard contributed top by the viola-
tion; (3) a reasonable likelihood that the hazard

contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question
will be of a reasonably serious nature.

I have concluded a violation of 30 C.F. R 0O 56.16002(a) (1)
existed. | also find the evidence establishes a discrete safety
hazard in that the |ack of a nmechanical device or other nmeans for
handl i ng the coal when it becane hung-up subjected mners trying
to free the hang-ups to the danger of being caught in the surging
coal as it broke free and of being pulled into the hopper bel ow
or of falling through the crusted coal. Either the initial fal
or coal falling on top of the m ner once he or she was in the
hopper was reasonably likely to result in serious bruises or
br oken bones. Mdreover, if the accident occurred when no ot her
m ner was around and help was not i medi ately avail abl e, death
from suffocation was reasonably |ikely, especially since the
front-end | oader operator mght well arrive in the coal shed
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after the mner had fallen and push or dunp coal unknow ngly on
t he m ner.

The remai ni ng question is whether the evidence establishes
that there was a reasonable |ikelihood the hazard contri buted
to would result in an event in which there was an injury. The
relevant tine frane for determ ning whether a reasonable |ikeli-
hood of injury existed includes both the time that the violative
condition existed prior to the citation and the tinme that it
woul d have existed if normal mining operations had continued.
US. Steel Mning Co. Inc., 6 FMSHRC 1573, 1574 (July 1984),
Hal fway, Inc., 8 FMSHRC 8, 12 (January 1986).

I am persuaded that the |ack of a mechanical device or
ot her nmeans to prevent miners frombeing drawn into the surge
hol e neant that sooner or later, in the context of continued
m ni ng operations, such an accident was bound to happen. In
this regard, | find especially conpelling the testinony of the
various w tnesses, both those called by the Secretary and those
called by Frey, who | earned post-accident about other mners who
had been caught in the draw. Moreover, as | have noted, | am
persuaded al so that the fact that mners were required to free
hang-ups at night and in freezing weather, nmeant that it was only
a matter of time before a miner would i nadvertently step on the
crusted over surge hole and fall into the hopper. An injury or
fatality was reasonably likely once either of these things
happened. Therefore, | conclude that the violation was properly
found to be S&S

In determning the gravity of the violation, | must
consi der both the potential hazard to the safety of the mners
and the likelihood of the hazard occurring. As | have noted,
the violation subjected mners to serious injury or death.
G ven the fact that m ners were continually sent to the coa
shed to free hang-ups, it was highly likely that an acci dent
of this kind would happen. Therefore, | conclude the violation
was extremely serious.

The Secretary tried to establish that Bernal des' death was
the result of such an accident. In nmy opinion, the Secretary did
not succeed. A review of the testinony offered by the Secretary
illustrates its deficiencies. Frederick testified that he had "no
facts to docunment” his belief Bernaldes fell through the surge
hole and into the hopper (Tr. 97, 121). Frederick neither saw
t he body nor interviewed those nenbers of the rescue squad who
did (Tr. 128-130, 132). Further, Frederick agreed that if, as he
bel i eved, Bernal des had fallen into the hopper and gotten stuck
at his shoulders in the dog house opening, it was "very possible"
Ber nal des woul d have had coal dust on and inside his clothing,
and the testinony of the rescue squad nenbers establishes
Ber nal des' cl othing and body were relatively clean bel ow the
poi nt where he becane stuck (Tr. 138).
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When Meyers | ast saw Bernal des alive, Bernal des was
headed toward the tunnel to pick coal fromthe belt (Tr. 326).
Meyers did not know what Bernal des did after that. Wile
nei ther Frederick or Johnson believed Bernal des woul d have
clinbed up on the belt franme and stuck his head into the feeder
Johnson agreed that it was possible for a person to get up on
the frame of the conveyer w thout touching the belt (Tr. 685).

I  cannot infer fromthis testinony that Bernal des fel
into the hopper from above, especially considering the unre-
futed testinmony of Frey's w tnesses that Bernal des cl othing
and body were relatively free of coal dust below the point
where he had beconme stuck and that his body was free of broken
bones, and largely free of scrapes and bruises. It is true that
Morrison originally believed Bernal des had fallen from above and,
i ndeed, reported such to MSHA, but he changed his mnd -- as wel
he m ght -- after discussing the situation with rescue squad
personnel (Gov. Exh. 12, Tr. 644). They uniformy believed that
a person of Bernal des' size would not have gotten all of the way
t hrough the feeder, and, given Bernal des weight and hip size,
their belief is convincing.

I, therefore, find that the relatively clean state of
Ber nal des' cl othing and of his body bel ow t he shoul ders,
Ber nal des' | ack of broken bones and significant abrasions,
as well as Bernal des' size and the size of the feeder box and
dog house opening -- together with the deficiencies in the
Secretary's evidence -- preclude a conclusion that Bernal des
fell though the surge hole.

| am al so persuaded that it nade absolutely no sense for
Bernal des to clinb onto the frame of the conveyor and stick
hi s head and upper body into the feeder. Lord, the plant super-
i ntendent, could think of no reason why Bernal des woul d have
done so, and neither can | (Tr. 614-615). It seens extrenely
unlikely he was trying to ook up into the dark feeder. He did
not have a flashlight (Tr. 285-286). Moreover, if the coal were
hung-up in | ower part of the hopper or feeder, freeing it would
not have required Bernal des to assunme the position in which his
body was found. He could have poked at the hang-up with the bar
kept near the feeder for that purpose. Obviously, the lack of a
reason for Bernaldes to put hinself in such an extrenely
dangerous position strongly nmilitates against finding he did.

In the end, the evidence does not pernit a finding regarding
how Bernal des nmet his death. Nevertheless, even wi thout such a
finding, the extreme seriousness of the violation has been

established. |If Bernaldes did not fall through the surge hole,
I am convinced, as | have already found, that sooner or later a
Frey enpl oyee woul d have done so. |In other words, the |ack of

a nmechani cal device or other neans to handle material so that
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persons were not exposed to possible entrapment from caving or
sliding coal created conditions in which serious injury or death
was virtually inevitable given tine.

NEGLI GENCE

| again note the testinony of Johnson, Morrison and Lord
that follow ng Bernal des' death they becane aware of enpl oyees
who had been caught in the surging coal. In and of itself,
this bespeaks a failure of comunication at the facility and,
in my opinion, is indicative of a fundanental failure of Frey
managenment personnel to nmeet the standard of care required of
them Also indicative of Frey's fundanental failure is Frey's
practice of having enpl oyees instruct one another on how to
free hang-ups. In nmy opinion, the |ack of operator-initiated
training typifies Frey's nonchol ance to the hazard invol ved.

The testinmony establishes that the task of freeing hang-ups
was i nherently dangerous. As Lord's testinony indicates, Frey
managenment personnel realized it was hazardous for enpl oyees to
stand too close to the surge hole (Tr. 599). Managenent al so
shoul d have realized, given the nature of task and the manner in
which coal fell, that inevitably an enpl oyee would be too near
the surge hole or would wal k over the crusted surge hol e,
especially since hang-ups were not unusual occurrences. (Thomas
Robi nson credibly testified that "everyone" conpl ai ned about them
(Tr. 536).)

The surge hole had been in existence since 1967 and Frey
had never been cited for violations relating to conditions at
the surge pile (Tr. 552, 569-571). |If these facts stood al one,
they might indicate conditions at the surge pile were not such
as to require a heightened standard of care on Frey's part.
However, they do not stand alone. Rather, the overwhel m ng
i mpression gathered fromthe record is that the enpl oyees
assigned to free hang-ups at the surge pile were sent to do a
very dangerous job and that Frey was sinmply lucky a serious
injury or fatality had not occurred prior to Bernal des' death.
Thus, Frey's failure to provide a mechani cal device or other
means to handle the coal so that its enpl oyees were not exposed
to entrapnment or caving fromthe sliding material represented a
maj or and fundanental departure fromthe care the circunstances
required. Frey was highly negligent.

ORDER NO. DATE 30 CF.R O PROPOSED PENALTY
4082540 12/ 21/ 92 56. 18020 $6, 000

The order states in part:
A fatal accident occurred at this operation

on Decenber 13, 1992 when an enployee fell into a
surg[e] hole in the coal storage shed. The shed
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was poorly illum nated and the floor was slippery around the top
of the open hole. The victimwas working al one and was required
to free hangups in the surg[e] hole. He could not be seen or
heard and there was no nethod provided for himto conmunicate
with others. The accident occurred on the afternoon shift
between 9:50 P.M and 10:45 P.M The victimwas not found unti
11:30 P.M ... (This is an unwarrantable failure violation.)

Exh. P-3. Section 56.18020 st ates:

No enpl oyee shall be assigned, or allowed, or
be required to performwork alone in any area where
hazardous conditions exi st that woul d endanger his
safety unl ess he can communicate with others, can be
heard, or can be seen.

THE VI OLATI ON

To establish a violation of section 56.18020, the Secretary
nmust prove that an enployee was required to work in an area where
hazardous conditions existed that endangered his or her safety.

I have found that the conditions under which Frey's enpl oyees
(i ncludi ng Bernal des) worked when they were sent to the surge
pile area to free hang-ups were extrenely hazardous. |ndeed,
they constituted an accident waiting to happen. Wile | have
al so found that the Secretary has not proven how Bernal des net
his death, the testinmony of Bernal des' inmediate superior
Meyers, mekes clear that one of Bernal des' duties was to ensure
there were no hang-ups and this required himto visit the coa
shed and to free those that occurred (Tr. 321-322, 341). The
testi mony al so makes cl ear that hang-ups were not infrequent.
Therefore, | find the nature of Bernaldes' job required himto
encounter the conditions alleged in the order

The Secretary al so nmust prove the enpl oyee was required

to work alone. In this regard, the testinony establishes that
when Bernal des went to the shed on the weekend, he usually
was working by hinself. No one else was in the shed. |If the

front-end | oader operator was needed, Bernal des would call for
the front-end | oader operator to cone to the shed (Tr. 212).
In this regard, | accept Meyers' specific description of how
Ber nal des freed hang-ups (Tr. 321-322, 341). Bernal des was
wor ki ng under Meyers' direction.

The Secretary nust al so establish that when Bernal des
worked to free a hang-up Bernal des' contact with others was
insufficient to satisfy the protective purposes of the standard.
Cotter Corp., 8 FMSHRC 1135, 1137 (August 1986) (interpreting
then identical mandatory safety standard 30 C.F.R [0 57.18-25
(1984)). The Commi ssion has stated that to be sufficient under
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t he standard, the communication or contact nust be "of a regular
and dependabl e nature commensurate with the risk presented in

a particular situation” and that "as the hazard increases, the
required | evel of comrunication or contact increases.”" Od Ben
Coal Co., 4 FMSHRC 1800, 1803 (Cctober 1982) (interpreting

i dentical mandatory standard 30 CF. R 0O 77.1700).

Here, | accept Frederick's opinion that if Bernal des had
fallen into the hopper, no person would have heard his cries
for help (Tr. 98). The kiln building where Meyers was wor ki ng
was too far away for oral comunication and the front-end | oader
operator was not always present in the shed. Wile | credit the
testi nony of Morrison that at night a person in the coal shed
could be seen fromthe bay doors of the kiln building and of
Lord that a person could be seen fromthe kiln building's deck
(Tr. 634, 585-586), | note that there was no testinony regarding
how frequently the bay doors were opened and no testinony
regardi ng how frequently anyone woul d have | ooked fromthe doors
when they were opened. Although Lord testified the kiln burner
went onto the deck, the kiln burner's purpose, according to Lord,
was to determ ne whether the kiln bin was filled with coal, not
to check for the presence of a worker in the coal shed (Tr. 585-
586). Any sightings of Bernaldes by the kiln burner would have
been inadvertent to the task at hand. Even if Bernal des had been
seen, the person seeing himmnm ght not have been certain it was
Bernal des. As Morrison testified, people could be seen fromthe
open doors, but "you mght not be able to identify exactly who
they were" (Tr. 634).

Finally, no testinmony was offered fromwhich to find that
a mner was assigned to check regularly on the status of a per-
son freeing hang-ups and certainly no testinony was offered that
anyone checked specifically on Bernal des.

| conclude, therefore, that when Bernal des went to the
coal shed to free hang-ups there was no oral conmunication
wi th himand visual comunication was inadvertent and inprecise.
I have found that freeing hang-ups at night in the coal shed
was extrenely hazardous. | further find that when Bernal des
was required to do the job, the level of comunication or
contact between Bernal des and any other mners was inadvertent

and haphazard. In other words, there was no conmunication or
contact of a regular or dependabl e nature commensurate with the
ri sk involved. Consequently, | find that the violation occurred.

S&S and GRAVI TY

As Frederick noted, if Bernal des was caught in the surging
coal and was pulled into the hopper, or otherwise fell into the
hopper, there was no way to | et another person know where he was
(Tr. 99, 593). The danger was that injuries associated with the
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fall would be aggravated for |lack of tinely rescue or, worse yet,
woul d be conpounded by the | oader operator dunping or pushing
coal through the surge hole and unknow ngly covering Bernal des.
Thus, a discrete safety hazard exi sted.

The question is whether sending Bernal des to free hang-ups
at night when others had only occasi onal and i nadequate visua
contact with himwas reasonably likely to result in an injury.

I have found it was reasonably |ikely Bernal des woul d, sooner or
| ater, have fallen into the hopper. | further find that given
the I ack of adequate communication, the accident would not have
been tinely detected. Thus, it was reasonably likely that
injuries suffered fromthe fall into the hopper would have been
made worse -- perhaps fatally worse -- by the violation. This
is especially so because in the context of continued m ning
operations, the front-end | oader operator, who would have cone
to fill the hopper eventually, would not have been able visually
to detect the accident.

Injuries resulting froman inability to assure tinely
assi stance woul d have been of a reasonably serious nature. For
t hese reasons | conclude the violation properly was desi ghat ed
S&S.

| also conclude the violation was extrenely serious.
Regul ar and dependabl e communi cati on and contact, while it would
not have excluded the possibility of injury, would have gone a
long way to elimnate the potential of an existing injury being
aggravat ed or conpounded and woul d have reduced the chances of a
fatality.

UNWARRANTABLE FAI LURE and NEGLI GENCE

The Conmi ssion has held that within the context of the
M ne Act, "unwarrantable failure" is aggravated conduct con-
situting nore than ordinary negligence by a mine operator
inrelation to a violation of the Act. Emery M ning Corp.
9 FMSHRC 1997, 2004 (December 1987); Youghi ogheny and Chio
Coal Co., 9 FMSHRC 2007, 2010 (Decenber 1987) (Y& . The
Commi ssion al so has stated the fact an operator "knew or
shoul d have known" of conditions constituting a violation is
not sufficient, in and of itself, to establish unwarrantable
failure, for that would make such failure indistinguishable
fromordinary negligence. The thrust of Emery/ Y& is that
unwarrantabl e failure represents nore than an operator's
actual or constructive know edge of violative conditions.
Virginia Crews Coal Co., 15 FMSHRC 2103, 2107 (October 1993).

The Conmmi ssion has specified factors that may be indica-
tive of such aggravated conduct. They include: (1) the extent
of the hazard created by the violative condition, (2) the length
of tinme the condition has been left uncorrected, and (3) whether
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the violation was the result of deliberate activity on the
part of the operator. Enmery, 9 FMSHRC at 2004-2005; Y&O

9 FMSHRC at 2011; Quinland Coals, Inc., 10 FMSHRC 705, 708-709
(June 1988).

The testinony regardi ng unwarrantable failure was sparse.
Frederick noted that the foreman should have known about the | ack
of conmuni cati on and contact. Lord enphasized that no previous
violations for conditions at the coal shed had been issued to
Frey (Tr. 180, 569-571).

Despite the paucity of direct testinmony on the issue, | am
of the opinion that the totality of facts surrounding the viola-
tion requires a finding that it was due to Frey's unwarrantable
failure to conply. First, the condition under which Bernal des
was assigned to work was extrenmely hazardous. The failure of
Frey to recognize this in any neani ngful way, and the |ong period
of tinme Frey allowed the condition to exist (the surge hole had
been in use since 1967 and the coal shed was conpleted a few
years before the accident) justify a conclusion that not only
were Frey managenent personnel nyopic to the hazard invol ved,
they were inexcusably so. For me, Frey's inexcusable |ack of
diligence is reflected by testinmony that only after the accident
did Frey learn that sone of Frey's enpl oyees working on the coa
surge actually had been caught in the surging coal

It is true, as Lord pointed out, that Frey had not been
cited previously with respect to the conditions at the surge
pile. However, | do not infer fromthis that the violation
was mnor or hard to detect, or that Frey's failure to correct
it was in sonme respect excusable or the result of inadvertent
inattention. There is nothing in the record to establish that
government inspectors ever were at the m ne when Frey's enpl oyees
were freeing hang-ups, and inspectors are no nore clairvoyant
than the rest of us. Nor is this a situation where Frey has
denmonstrated a good faith, albeit mistaken belief that its
actions were in conpliance with the standard, for there is no
evidence at all of hazard recognition on Frey's part (see
generally, Utah Power and Light Co., 12 FMSHRC 965, 972 ( My
1990). Rather, the evidence supports finding a glaring and
total failure of such recognition.

I conclude that the violation resulted fromFrey's negli -
gence in assigning Bernal des the task of freeing hang-ups at
ni ght w thout any adequate communi cati on or contact, and nore
than that, it resulted from Frey's inexcusable and unwarrantabl e
failure to conply.

Citation No. Dat e 30 CF.R O Proposed Penalty
4083441 12/ 21/ 92 56. 15005 $6, 000
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The citation states:

A fatal accident occurred at this operation
on Decenber 13, 1992 when an enpl oyee fell into
the surg[e] hole in the coal storage shed. The
victimwas not wearing a safety belt and |ine and
none were available at the accident site. The area
around the hole was slippery and sl oped toward the
openi ng. Conpany operating procedures required
enpl oyees to work on this incline to free hangups
in the hole. The mine operator was aware of this
condition. This was an unwarrantable failure
vi ol ati on.

Exh. P-2. Section 56.15005 states, in part, that "safety belts
and lines shall be worn when persons work where there is danger
of falling... ."

THE VI OLATI ON

The requirenents of the standard are straightforward --
t hat persons wear safety belts and |ines where there is a danger
of falling. The citation primarily is witten in terns of

Ber nal des' accident -- that Bernal des was not wearing a safety
belt and |ine when he fell into the surge hole. It is true that
when Bernal des' body was found, he was not wearing a safety belt
or line. However, | have concluded that the Secretary has not

establ i shed how Bernal des net his death on Decenber 13 and there-
fore cannot find a violation of the standard based sol ely upon
what happened to Bernal des.

The citation further alleges that a violation of section
56. 15005 exi sted because safety belts and |ines were not stored
in the coal shed (Tr. 79, 170-71). This allegation goes beyond
the wordi ng of the standard, which nmandates when safety belts and
lines are to be worn, and whi ch does not specify where they shal
be kept or provided. Conpare 30 C.F. R 0O 56.150001, 56.15031

Thi s does not, however, end the matter. The citation
also is witten in terns of the conpany's operating procedures,
that is, of Frey's requirenment that enployees work on the
surge pile to free hang-ups. | interpret this to nean that,
in addition to the other allegations, the Secretary is alleging
that there was a practice for those working to free hang-ups

not to wear safety belts and lines. |In this regard, | note
the statement of proposed assessment nakes this sanme all ega-
tion ("The operator was cited for a violation of ... [section]

56. 15005 because enpl oyees were not using safety belts and |ines
where there existed the danger of falling while perform ng the
task of freeing up material that had accunulated in the surge
hol e" (Narrative Findings for a Special Assessnent 2.)) Frey
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did not object to testinony that was offered to support this
all egation and Frey did not claimsurprise or prejudice at its
receipt.

I find the Secretary has proven this part of the alleged
violation. | accept Frederick's testinony that when investi -
gating the accident, he heard one or nmore of Frey's enpl oyees
state that safety belts and Iines were not worn in the coa
shed (Tr. 85-86). \While Johnson testified that Frey had a
safety policy of requiring safety belts to be worn at bins
and hoppers, there was no testinony to establish how this
policy was enforced and no testinony that it ever was applied
at the surge pile (Tr. 210). | believe that what Frederick
heard was true. Meyers credibly testified that when enpl oyees
i nstructed one another regarding how to free hang-ups, the
i nstruction did not involve the use of safety belts or |ines,
and his testinmny was unrefuted (Tr. 330). Further, Meyers
credibly testified that, although he observed enpl oyees worki ng
on the surge pile, he never saw them wearing safety belts. 1d.
I, therefore, find it was a practice for enployees freeing
hang-ups at the surge pile not to wear safety belts of |ines.

As | have previously found, the danger of being drawn
into the hopper by the surging coal was present when enpl oyees
were sent to the coal shed to free hang-ups, as was the danger
of inadvertently stepping on crusted-over coal and of falling
t hrough. Therefore, it should have been the practice at the
coal shed to require the wearing of safety belts and Iines.

It was not, and | therefore find that a violation of section
56. 15005 occurred.

S&S and GRAVI TY

The violation was both S&S and extrenely serious. For
reasons previously stated, in the context of continued m ning
operations, it was reasonably |likely that an enpl oyee trying
to free a hang-up would be drawn into the hopper or would
i nadvertently fall into it. The wearing of a safety belt and
line would either have prevented the acci dent or have signi-
ficantly | essened the chance of serious injury or death by
all owi ng the enployee an i nmedi ate and safe way to get out of
the hopper (Tr. 88).

UNWARRANTABLE FAI LURE and NEGLI GENCE

There was little specific testinony with respect to
unwar rant abl e failure and negligence. Frederick stated that
he regarded Frey's negligence as "high" because, in essence,
managenment knew the surge hole was there and did not require
belts and lines be worn" (Tr. 77).
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Despite the fact that Frederick's testinmony was restricted
to his assunptions about what management knew, | conclude, as
with the violation of section 56.18020, that the totality of the
evi dence requires a finding that the violation was due to Frey's
unwarrantable failure, as well as its high negligence.

| again note that the conditions under which Bernal des and
others worked to free hang-ups were extrenely hazardous. The
record is devoid of testinmony that Frey, in any neani ngful way,
recogni zed the hazards. This is particularly enphasized by the
fact that, as Johnson and Meyers observed, there was no formal
training regarding howto free hang-ups, that enployees trained
one anot her, and that, as Meyers enphasi zed, the wearing of
safety belts and lines was not a part of the training (Tr. 258,
330).

As | have al so noted, the surge hole and shed had been in
use at the Clearbrook facility for some tine, yet during this
period, Frey conspicuously and totally failed to recognize the
hazards to which it subjected its enpl oyees when assigning them
to free hang- ups.

ORDER NO. DATE 30 CF.R O PROPOSED PENALTY
4083444 12/ 21/ 92 56. 17001 $3, 000

The order states:

A fatal accident occurred at this operation
on Decenber 13, 1992, when an enployee fell into
a surg[e] hole in the coal storage shed. Conpany
operating procedures required enployees to work
around this hole on afternoon shift. [Illumnination
consi sted of a single dust to dawn |ight about
31 feet overhead which did not provide sufficient
illumnation to readily see the surg[e] hole. The
m ne operator was aware of this condition. This was
an unwarrantable failure.

Section 56. 17001 states, in part, "lllum nation sufficient
to provide safe working conditions shall be provided in and on
all ... loading and dunping sites, and working areas."

THE VI OLATI ON

The question is what constitutes "[i]llum nation sufficient
to provide safe working conditions?" As the Comm ssion has
poi nted out, the "[r]esolution requires a factual deternination
based on the working conditions in a cited area and the nature
of illum nation provided." Capitol Aggregates, Inc., 3 FMSHRC
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1338 (June 1981). G ven the evidence, | conclude such a factua
determ nati on cannot be nmade and, therefore, that the Secretary
has failed to prove the violation alleged.

The essence of the allegation is that the lighting in
the coal shed was insufficient for workers at night. There
was a single light in the shed, 31 feet above the shed fl oor
and over the surge hole. Frederick testified that its |ens
was covered with coal dust (Tr. 102, 182). Frederick appears
to have issued the violation based upon what he believed Meyers
could see when standing in the kiln building |ooking toward the
shed (Tr. 181-182). However, the question is not what sonmeone
in the kiln building could see, but rather what a person working
in and around the surge pile at night could see, and the Secre-
tary offered no testinmony in this regard.

Frederick was never in the coal shed at night, nor did
the Secretary offer evidence with regard to the actual anount
of light the single [anp provided. (For exanple, no evidence
of light neter tests was presented.) Further, no Frey enpl oyees
who had worked around the coal shed on the afternoon shift were
called to testify. Although Johnson believed that it would have
been "very difficult" to see the surge hole at night, there was
no i ndi cati on Johnson spoke from personal experience. Johnson
adm tted that when he worked for Frey and conpl eted preshift
reports for the conpany, he never indicated the lighting in the
shed was insufficient (Tr. 216, 283-284).

Because the testinony offered by the Secretary is inadequate

to support a finding regarding the nature of the illum nation
provided in the coal shed at night for those working around the
surge hole, | conclude the alleged violation of section 56.17001

has not been established.

My conclusion in this regard is buttressed by the fact

Frey presented testinmony fromMrrison to the effect that after

t he accident, the conmpany neasured the anount of |ight given off
by the single lanmp and found that it nmeasured 4.8 foot candles.
According to Morrison, a General Electric Conmpany handbook recom
mended 5 foot candles for a parking lot and 2 1/2 foot candl es
for ararely traveled path (Tr. 656). Wiile not determ native of
the adequacy of light in the coal shed, the conmpany's evidence
underscores the deficiencies of the Secretary's case.

DOCKET NO. VA 93-59-M

CI TATI ON NO. DATE 30 CF.R O PROPOSED PENALTY
4083442 12/ 21/ 92 56. 18009 $50

The citation states "A conpetent person designated by
the operator to take charge in case of an energency was not
in attendance on the afternoon shift. The forenman was absent
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but on call during weekends which is normal practice at this
operation.”

Section 56.18009 states, "Wen person are working at the
m ne, a conpetent person designated by the m ne operator shal
be in attendance to take charge in case of energency."

THE VI OLATI ON

The term "conpetent person” is defined in the regul ations
as "a person having abilities and experience that fully qualify
himto performthe duty to which he is assigned.” 30 C.F.R
0 56.2. The Commi ssion has provided guidance for the interpre
tation and application of standards, such as section 56.18009,
whi ch incorporate definitions set forth in section 56.2. In
anal yzi ng anot her standard requiring the designation of a
conpetent person to performgenerally specified duties, the
Conmi ssion noted that the standard was drafted in general terns
to be adaptable to varying circunstances at the m ne. FMC
Wom ng Corp., 11 FMSHRC 1622, 1629 (Sept. 1989) (interpreting
30 CF.R [O57.18002(a)). The Conmm ssion found that within
the context of a such an adaptable standard, the term "conpetent
person"” means "a person capabl e of recognizing hazards that
are known by the operator to be present in a work area or the
presence of which is predictable in the view of a reasonably
prudent person familiar with the mining industry.” 11 FMSHRC
at 1622 (interpreting 30 C F. R 0O 57.18002).

The citation alleges that on the afternoon shift during
the weekend, it was a practice at the Clearbrook facility not to
have a conpetent person designated as required by the standard.
According to Johnson, it was conpany policy during these tines
to have supervisors report in the norning and | eave later in the
day with the understanding that they could be called at home if
any problems occurred (Tr. 298, 316). Lord confirmed that a
foreman was in charge during the day shift on weekends, but that
once the afternoon started, the kiln burner, who was Meyers at
the time of the accident, was in charge and that the kil n burner
was responsi ble for tel ephoning the foreman or plant superin-
tendent in case of an energency (Tr. 594). Lord's testinony was
not refuted.

The Secretary failed to establish that the kiln burners
left in charge, including Meyers, were not conpetent persons.
At the time of the accident Meyers had worked at the C earbrook
Mne and MII for nore than nine years. He had trained as a
greaser and oiler before being placed in charge of the kiln
(Tr. 332-333). Contrary to what Frederick appeared to think,
the standard does not require the person designated to be a
foreman. Rather, as noted, the person nust be capabl e of
recogni zi ng known hazards. The Secretary did not devel op the
record with respect to the hazards that shoul d have been know by
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any desi gnated person, nor did he establish Meyers' know edge,
or lack of it, with respect to such hazards. If anything, the
record suggests that Meyers was fully conpetent to take charge
in emergencies. Certainly, the Secretary had no quarrel with
the manner in which he responded to the Decenber 13 accident.
Frederick stated he had done a "very good job" (Tr. 114).

To the extent the Secretary relies upon Frederick's
recol |l ection of what Meyers stated ("If I'min charge, nobody
ever told nme" (Tr. 114)) to establish Frey's normal practice
was to fail to designate a person to be in charge, | find it
unpersuasi ve. Meyers was called by the Secretary as a witness,
but was not asked about his purported statenent to Frederick
Hear say statenents, such as that reported by Frederick
are admi ssible in adm nistrative proceedi ngs. However, there
are limts to the weight they may be given. Wen a person who
is purported to have nade the statenment is called as a w tness
by the party relying upon the statement and is not asked about
it, inm view, the statenent is entitled to little or no weight.
This is especially true here where the manner in which Meyers
responded in the face of Bernal des accident inplied he fully
under st ood he was supposed to "take charge,” and when his
conduct was consistent with what Robinson and Lord testified
was conpany policy (Tr. 516-517, 594).

Therefore, | conclude the Secretary has not proven the
al I eged vi ol ati on.

DOCKET NO. VA 93-89-M
THE ACCI DENT OF DECEMBER 11, 1992
STI PULATI ONS

Prior to taking evidence on this portion of the case,
counsel additionally stipulated as foll ows:

1. The Adm nistrative Law Judge has the jurisdiction
to hear and decide this case.

2. I nspector Elwood Frederick was acting in his
official capacity as a federal nmetal/non-netal mne inspector
on Decenber 21, 1992 when he issued Citation No. 4083445.

3. Citation No. 4083445 was properly issued to
[Frey's] agent.

4, Abat enent of the conditions cited in Citation
No. 4083445 was tinmely.
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5. The Clearbrook Mne and MII is a surface m ne and
crushed stone operation owned and operated by [Frey].

Tr. 706-707 (nonsubstantive editorial changes made).
THE SECRETARY'S W TNESSES
Charles W MNea

Charles W MNeal is a MSHA supervisory netal/non-neta
m ne inspector. In the conpany of Frederick, MNeal partici-
pated in MSHA' s investigation of a fatal accident that occurred
at Frey's Clearbrook facility on Decenber 11, 1992.

McNeal and Frederick arrived at the m ne on Decenber 12
and proceeded to the accident site. MNeal described the site
as located along the main road into and out of the facility,
approximately 200 feet fromthe nmine entrance. The site was on
the left hand side of the road and under 7,200 volt power |ines
(Tr. 724).

Upon arriving at the site, McNeal and Frederick observed a
sem -dunmp truck. The truck bel onged to one of Frey's custoners.
The truck's tires were burned (Tr. 725). The truck had been
i nvolved in an accident the previous day.

McNeal described how he believed the accident occurred.
A water spray bar was | ocated at the entrance to the facility
(on the right hand side of the road as trucks |eave the facility)
(Tr. 760-761). The bar was positioned above the trucks. On
|l eaving the facility, |oaded trucks were driven under the bar
the spray was activated and the truck's | oads were wet down
(Tr. 753). MNeal believed the truck involved in the accident
entered the property and the driver crossed to the |eft hand side
of the road and used the water spray bar to wet the bed of the
enpty truck. (A front-end |oader operator told MNeal that he,
t he | oader operator, had seen the truck at the spray bar
(Tr. 755)). The truck left the water spray bar, noved back to
the right side of the road and proceeded al ong the road for about
200 feet. The driver again pulled over to the left hand side of
the road (Tr. 727). Although no one saw what happened next,
McNeal surm sed that the truck driver then raised the truck bed
to clean it and the bed hit one of the 7200 volt power |ines
(Tr. 727, 759). The power |line was not deenergized or guarded
(Tr. 727, 759). The truck caught fire. |In trying to |eave the
truck's cab, the driver contacted the truck's energized franme and
was el ectrocuted. Approximately 1-1/2 hours passed before the
power conpany cut off electricity to the line and the truck bed
was |owered (Tr. 727).



~1013

The di stance fromthe ground to the bare power wres was
28 feet. When fully raised, the truck bed extended 30 feet above
the ground. The truck bed was nmade of alum num (Tr. 741-742).

McNeal testified further that he was told by Bob Mrgan
a Virginia state mne inspector, that another accident occurred
in 1988 at nearly the sane site when the bed of a truck was
raised into a power line (Tr. 728). According to McNeal, Morgan
told himthe previous accident occurred within 15 feet of the
Decenber 11 accident and that it involved the same power |ine
(Tr. 733). (MSHA did not investigate the 1988 accident. MNea
did not know why (Tr. 776)).

McNeal and Frederick returned to the MSHA office and
reviewed their findings. They agreed that a violation of
section 56.12066 had occurred. Therefore, Frederick issued
to Frey Citation No. 4083445.

Section 56.12066 requires bare power lines to be guarded
or deenergized when netal lic equi pnent can cone in contact with
them MNeal explained the citation was issued to Frey, rather
then the owner of the truck, because "the m ning conpany is
responsi bl e for the safety of custonmers who visit [its] property
(Tr. 750).

McNeal believed it highly likely a truck that pulled over
at the site would raise its bed into the unguarded wires. Frey
had many custonmers who required the materials they purchased
to be clean and dry. Therefore, the truck drivers frequently
cl eaned the beds of the trucks before | oading. MNeal explained
that a truck driver "goes [to] th[e] water spray bar, deposits
water in the [truck] bed, pulls up fromthere a little ways,
pulls off the road and dunps his bed... . [We've been told they
do it often" (Tr. 747-748). As he further explai ned:

you' ve got this particular spot that is 200 feet
down fromthis water spray bar which, on occasion --
not every truck that cones in here does that -- a
truck will pull under to deposit water in his bed
when he had to have this dry, clean material that

he has to deliver and he has to have a clean bed in
the truck and wash the bed of the truck out. And
there's a real nice spot there to pull off that road
and raise that bed of that truck under that power
line. It happened twi ce.

Tr. 765-766.

McNeal maintained that the accident site was |evel with
the road. It also was an area where the power |ines, which here
ran parallel with the road, were closest to the road (Tr. 767,
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768-769). There were no signs warning of the presence of the
power lines (Tr. 772).

McNeal agreed that there were several other places al ong
the road where a trucker could stop, could raise the bed of the
truck and not cone in contact with power lines (Tr. 765). MNea
stated that to his knowl edge there was no designated area on the
facility where incom ng trucks could dunp their residual contents
before picking up their loads (Tr. 760).

Injuries resulting fromraising a truck bed into a power
line could be fatal or nonexistent. |If the driver stayed inside
the truck's cab, nothing would happen. |If the driver left the
cab and touched the truck frame or the surrounding ground while
the truck frame was energi zed, current would flow through the
driver's body and the driver could be electrocuted (Tr. 748-749).

McNeal believed the conmpany's negligence was hi gh because
a simlar accident had occurred within 15 feet of the site, yet
t he conpany, in NcNeal's words, had done "nothing, absolutely
not hi ng" (Tr. 750).

El wood S. Frederick

Frederick testified when he first saw the truck, it
was sitting at the accident site with its bed in the "down"
position (Tr. 787). The overhead 7,00 volt power |ine was
spliced where the truck bed had hit the line. 1In addition
Frederick maintained that 15 feet fromthe splice sleeve
were other splices in the line. These indicated where the
previ ous acci dent had occurred (Tr. 787-788, 791, 802).

Wth regard to the previous accident, Frederick did
not remenber who told the MSHA investigators it had occurred,
but he believed both conpany personnel and the Virginia
state m ne inspectors nentioned it (Tr. 789). As he recall ed,
he and McNeal were acconpani ed during the investigation by
Dwayne Johnson, then plant superintendent, by Charles Morrison,
Frey's director of personnel and safety, and by Vincent Lord,
who subsequent to the accident replaced Johnson as pl ant
superintendent (Tr. 788). As Frederick understood it, when
the 1988 accident occurred, there was a stockpile in the area,
but it was renoved followi ng the accident (Tr. 789, 804). There
were no signs or barricades to indicate the presence of power
lines, and Frederick was of the opinion that as a result of the
1988 accident, Frey was on notice that warning signs should have
been posted or other corrective nmeasures taken (Tr. 790). As
of Decenber 11, 1992, the power |ines were neither guarded nor
deenergi zed and these conditions constituted a violation of
section 56.12066 (Tr. 796).
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Regardi ng the S&S finding, Frederick was asked how likely
it was that the truck bed woul d have been raised into the power
line and he responded "well, this occurred" (Tr. 792). He added
that the area of the accident nmust have been a very popul ar spot
for truckers to pull over because two accidents had happened
there (Tr. 807). In his opinion, an accident was reasonably
i kely because controlling i ndependent truckers was extrenely
difficult and, if a driver had something to dunp, the driver
woul d pull into the area, and raise the truck bed (Tr. 794, 795).
As he put it, truck drivers "do a lot of dumb things" (Tr. 808).
Frederick could not recall what the side of the road across from
the accident site |ooked like (Tr. 812).

The finding of "high" negligence was based upon the previous
accident and the fact that, in the intervening four years, the
conpany had done nothing to change conditions in the accident
area, except nmove the stockpile (Tr. 796-797). Frederick added
that Frey did not own the power lines. Frey had contacted the
power company about taking remedial actions follow ng the 1988
acci dent, but nothing had happened (Tr. 798-801).

Dwayne Johnson

On Decenber 11, 1992 Dwayne Johnson was pl ant superinten-
dent. He stated that around 10:00 a.m that day he was in the
of fice when he was infornmed that a truck was on fire. Johnson
grabbed a fire extinguisher, got in his truck and drove to the
site of the fire. It was snowi ng hard. The truck's bed was
raised. The truck was emitting a | ot of snoke and sparks were
coming fromits wheels. Another Frey enpl oyee was at the
acci dent scene. He and Johnson could not see the truck driver
The smoke cleared and they saw the driver lying on his back
beside the truck. Johnson ran with the fire extinguisher toward
the truck. About 25 feet fromthe truck Johnson could fee
electricity. He backed away and | ooked up. Despite the snow,
he could see that the truck bed was in contact with one of the
over head power lines (Tr. 815-816, 827-828).

Lord arrived and Johnson told Lord to call the power
conpany and have them shut off the power. The fire departnent
al so was called. \Wen they arrived, the firenen used a non-
conductive pole to pull the driver away fromthe truck. The
firemen tried to revive the driver, but had no success. The
body was renoved by anbul ance

The power conpany subsequently turned off the power and
the fire was extinguished. The truck's bed was | owered and
t he power conpany put sleeves on the |line where the bed had
contacted it (Tr. 816-817). (The sleeves are what Frederick
referred to as splices.)
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Prior to the accident, the power |ines were not guarded.
The road was used by all traffic going in and out of the
facility (Tr. 817). According to Johnson, the area where the
accident occurred was the first open area after entering the
facility. At this area, a truck driver could pull over to the
left or right of the road (Tr. 829). In the case of the victim
"He just happened to pull to the left." Id. It was comopn to
pull either way. Id., 830. There are no markings on the road
indicating the right or left side of the road.

Prior to the accident, Johnson had never seen a sem -dunp
truck raise its bed in the accident area. However, he had seen
smal ler trucks do it (Tr. 818). It was common for smaller trucks
to raise their beds in the area (Tr. 821). Johnson has seen it
done dozens of times in a year (Tr. 828). \Wen the beds of the
smal l er trucks were raised, they were not within 10 feet of the
power lines (Tr. 826). Trucks generally raised their beds to
renove contamnants or snow (Tr. 819). |If Frey personne
observed a truck with contamnants in its bed, the driver would
be told not to clean the bed on Frey property (Tr. 820, 824-825,
834).

Al t hough Johnson was not with the conpany when the previous
acci dent occurred, the story of how a driver had raised his
truck's bed and hit power lines was comonly told at the
facility. After the accident of Decenber 11, Johnson becane
aware that the previous accident had occurred in the sane area,
because he could see the sleeves on the power lines fromthe
previ ous accident (Tr. 822).

Vi ncent Lord

Vi ncent Lord, who becane the plant superintendent after
Johnson | eft, stated that there were approximtely 150 to
200 truck trips per day into and out of the facility, involving
approximately 100 trucks (Tr. 839, 859). The trucks came onto
the property enpty and were weighed. |If the drivers were
unfam liar with the site, they were directed where to go and
how to | oad. The trucks were supposed to enter the property
with clean beds. |If their beds were not clean and, if Frey
officials knew, the trucks were sent to a designhated area to
cl ean the beds (Tr. 836-837).

The water spray line was installed to wet down particul ar
mat eri al that was shipped to the State of West Virginia and
that was required to arrive wet (Tr. 837). Although the Iine
was used for other purposes, such as rinsing off cars, to flush
dust off of loads or to clean beds, Frey tried to discourage
such use (Tr. 838). The only way to control the use of the
spray was for Frey personnel to reprimand truck drivers if the
personnel saw the drivers using the water for other than its
i ntended purpose (Tr. 839).
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It had long been a policy at the facility for trucks not
to raise their beds on the conpany's property. Lord could not
recall any truck ever raising its bed in the area where the
acci dent occurred, except the truck involved in the 1988 acci dent
(Tr. 840, 861). He did recall seeing trucks raise their beds in
areas near the accident area. Wile nost of those trucks were
smal l er than the sem -dunp truck involved in the accident, sone
were as large as the sem -dunmp truck (Tr. 860-861).

On the day of the accident, Lord had no trouble seeing
t he power lines through the snow (Tr. 841). Lord identified
a photograph of the burning truck with its bed raised into
one of the high voltage wires (P. Exh. 13). The phot ograph
was taken the norning of the accident. The truck had pulled
up next to a stockpile of material on its left (l1d., Tr. 842).
The truck had crossed over onto the left hand side of the road
against the traffic (Tr. 834). Lord also identified a photo-
graph of the truck taken fromthe rear (P. Exh. 14). Lord
stated that the area on the right side of the road, across from
the area where the accident occurred, was a low, flat area
simlar to the accident site on the left, but with no overhead
power lines (Tr. 844). There was also a small stockpile on the
right (Tr. 845). In Lord's view, in addition to the area on the
right, other flat, level areas were present where a truck could
pul | over along the road.

Lord testified he understood that the deceased driver had
conpleted a safety course within the past nonth and that the
course had included, anpbng other topics, the danger of raising
a truck bed into power wires (Tr. 847-849). Lord also stated
that he understood OSHA regul ations required that stickers
war ni ng of the danger of raising the truck bed into wires be
pl aced inside the truck cab (Tr. 849).

Lord acknow edged the 1988 accident involved the bed of a
truck hitting a power line in the vicinity of the Decenber 11
accident (Tr. 856). Lord believed that at the tine the 1988
acci dent occurred, Frey had notified MSHA of the accident and
t he agency had done nothing (Tr. 851). The conmpany was not
cited for any violations by the state following the state's
i nvestigation of the accident. I1d. As best Lord could recall
the state suggested the conpany work with the power conpany
to get the conpany to nove the power lines, raise them or put
war ni ng signs or devices on them (Tr. 859). After the 1988
accident, the conpany tried to get the power conpany to do one
of these things (Tr. 852, 856). Frey made nultiple requests of
t he power company, but got no results (Tr. 852, 860). As Lord
explained, "They ... claimed ... that the line is ours. W
clainfed] that they build the Iine and the line is theirs"

(Tr. 853).
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Charles W Mbrrison

Charles Morrison testified that he called MSHA fol |l owi ng
the 1988 accident. After describing the accident to an MSHA
official, the official told himMSHA did not need to investigate
it (Tr. 863). 1In contrast, the state investigated the accident
and state officials recoormended that the area be barricaded, or
that warni ng markers be placed on the lines (Tr. 875-876, 882).
The state mine inspector recomended that Frey try to work with
t he power conpany, which Frey repeatedly tried to do (Tr. 863-
864, 876, 879).

Morrison also identified the OSHA regul ation requiring the
outsi de of equipnent with hoists (such as the sem -dunp truck) to
be posted with signs warning that it is unlawful to operate the
truck within 10 feet of overhead high voltage |lines. One such
sign also was required inside the equipnent's cab (Tr. 865-865).

Truckers were supposed enter Frey's property with clean
beds. When they did not, and, when Mrrison saw truck drivers
raise their beds on Frey's property, he would tell themnot to
do it (Tr. 871-872).

MOTI ON TO STRI KE

At the close of the Secretary's case, counsel for Frey
noved to strike the testinmony of the Secretary's w tnesses.
Counsel was particularly concerned with the testinony of Johnson
regarding the likelihood of injury. Counsel stated that, even if
his testinmony were credited in the light nost favorable to the
Secretary, it would not establish that an injury was reasonably
likely in that he testified truck beds were raised "all over the
pl ace,"” and not in one particular spot (Tr. 835). | reserved a
ruling.

The Motion is DENIED. As with the initial notion to strike,
I conclude if | were to totally credit Johnson's testinony, there
are portions of it that certainly are relevant to the question of
whet her, in the context of continued operations at the mne, the
cited conditions were reasonably likely to result in an injury.

CI TATI ON NGO DATE 30 CF.R O PROPOSED PENALTY
4083445 0 12/ 21/ 92 56. 18009 $9, 500

The citation states:

A fatal accident occurred at this operation on Decenber 11
1992 when a custoner truck driver raised

the bed of his truck into an overhead 7,200 volt bare
power |line 28 feet above. A simlar incident occurred
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at this location on May 18, 1988 when anot her custoner
truck driver raised the bed of his truck into the sane
power i ne.

Section 56.12066 states, "Where nmetallic tools or
equi pnment can cone in contact with trolley wires or bare
powerlines, the lines shall be guarded or deenergized."

THE VI OLATI ON

McNeal and Frederick agreed that in the area where the
acci dent occurred, the high voltage lines were 28 feet above
the ground. They also stated that the facility was at tines
visited by sem -dunp trucks whose beds, if raised, extended
30 feet above the ground (Tr. 741-742, 787-788). The hei ght
of the power lines and the raised beds of sem -dunp trucks was
not di sputed by Frey's witnesses. Lord agreed with MNeal and
Frederick that the facility was at tinmes visited by sem -dunp
trucks of that, or a simlar, size and he recalled seeing trucks
of that size raise their beds on mine property (Tr. 860-861).
McNeal , Frederick and Johnson testified that the powerlines were
not guarded or deenergi zed, and Frey does not argue otherw se
(Tr. 727, 787-788, 790, 817).

It is clear, therefore, that the beds of sem -dunp size
trucks if raised in the area where the Decenmber 11, 1992 acci -
dent occurred, could contact the powerlines that were bare and
were not guarded or deenergized. Not only could it happen in
theory, it happened in fact, and | find the violation existed
as charged.

S&S and GRAVI TY

I conclude that the Mathies test for determ ning the S&S
nature of a violation has been easily net.

A violation of mandatory safety standard 56. 12066 exi st ed.
The evidence establishes a discrete safety hazard in that by
failing to guard or deenergi ze the power wires, Frey subjected
the drivers of sem -dunp sized trucks in general, and the
deceased driver in particular, to the possibility of death or
serious injury. As Frederick noted, once the bed touched a wre,
the driver could avoid injury only if he or she remained in the
cab of the truck. |If the driver left the cab -- and if the truck
caught fire, as happened in the case of the deceased driver, a
driver alnost surely would have attenpted to flee -- serious
shock injury or electrocution was virtually certain (Tr. 748-
749).

As is frequently the case, when the alleged S&S nature
of a violation is challenged, the essential question is
whet her the Secretary has al so established a reasonable
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i kelihood that the hazard contributed to will result in

an injury. The testinmony establishes that the raising of
truck beds was an ongoi ng problemat the facility. MNea
was the first witness to explain that many custoners of
Frey's products required materials purchased fromFrey to
be clean and dry and, therefore, that trucks that entered
the facility often raised their beds to clean themprior to
bei ng | oaded (Tr. 747-748). Frederick's and Johnson's
testinony corroborated McNeal's (Tr. 794-795). Lord did
not deny the practice occurred. |Indeed, he renenbered seeing
trucks raise their beds on Frey property, even near power
lines (Tr. 860-861).

This is not to say that the practice was condoned by Frey.
| credit the testinmony of Johnson and Morrison that drivers
were not supposed to clean their beds on Frey property (Tr. 820,
834. 871-872). | further credit Johnson's testinmony that if Frey
personnel saw drivers dunping contam nants, they told the drivers
not to do it, and that Johnson had seen Lord so instruct drivers
(Tr. 825). I note, as well, Modrrison's sinilar testinony
regarding Lord (Tr. 871-872). This said, the testinmony anply
docunents that Frey's objections did not prevent the practice and
that the raising of beds remained an ongoing problem | believe
that Frederick was correct when he observed that it was difficult
for Frey to control the actions of the truckers (Tr. 793-794).

| also conclude that the area where the accident occurred
was one that invited such conduct. MNeal and Johnson credibly
described the area as |level and with room enough for a sem -dunp
truck to pull over (Tr. 765-766, 829, 830). | recognize that the
area across fromthe accident site (the area on the right side of
the road when headed into the facility) was an even nore inviting
site at which to clean truck beds in that it was equally Ievel,
af forded anpl e room and had no overhead power lines (Tr. 766-
767). | believe it is just conmon sense that an incom ng truck
woul d have been nmore likely to pull to the right hand side of
the road than to left. Nonetheless, this does not exclude
finding that it was reasonable |likely trucker drivers would pul
to the left side and, having done that, would raise their beds.

| believe it inportant to renenber, as did Johnson, that
the road was not divided with a nedian |ine, sonmething that
m ght have nade a trucker think twi ce before crossing to the left
side of the road (Tr. 831). Indeed, the road itself appears not
to have been well defined at all. Johnson described it as not as
a road per se, but nore like "a big, open level area" (Tr. 830).
Al'l of which, in my opinion, nmade crossing to the left, while
perhaps less likely than crossing to the right, an easy thing
to do.
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The power wires ran above the area and parallel to the
road (Tr. 767, 768-769). CObviously, a truck driver with a bed
| ong enough to hit the wires would have been out of his or her
m nd to purposefully raise the bed under the wires. The hazard
presented by the violation was from an i nadvertent accident, not
froma suicide. Even though warned by notices inside and outside
the cab of the truck and, even though trained in the hazards
posed by overhead wires, truck drivers intent on cleaning their
beds woul d not al ways have noticed the wires w thout visual signs
or warning devices present and external to the truck to remnd
the drivers of the wires' presence.

G ven the many daily truck trips into and out of the
facility, given the continuing practice on Frey's property of
cleaning truck beds by raising them and given the conducive
nature of the area where the accident occurred to the performance
of the practice, | conclude it was reasonably likely that sooner
or later, in the context of continued normal operations at the
facility, a truck the size of a sem -dunp would have pulled to
the left, raised its bed into the overhead unguarded and
energi zed power wires. | also conclude that this woul d have
lead to the serious, if not fatal, injury of the driver

As all of the w tnesses recognized, the very accident
that triggered the citation occurred before, and in virtually
the sane spot. Fromall that appears on the face of the record,
the interval between the accidents was sinply fortuitous, as
was the fact the first accident appears not to have resulted in
a fatality. Having happened twi ce, had the conditions continued
unabated, the accident could have happened again at any tine and
with a result as disastrous as that of Decenmber 11. The
viol ati on was S&S

The violation also was extrenmely serious. Traumatic shock
injury or death were the potential hazards, and the |ikelihood
of an acci dent causing such injuries was very great indeed.

NEGLI GENCE

Negligence is the failure to nmeet the standard of care
required by the circunstances and it is difficult to imagine a
situation in which an operator could have been | ess responsive
to nmeeting its required standard of care than was Frey. |In fact,
nmore than sinply failing to neet the required standard of care,
the record conpels the conclusion, and | find, that Frey hardly
even tried.

The M ne Act requires that Frey conply with the mandatory
standards, not only to protect its own enployees, but also to
protect all individuals working at its facility. This is an
extensive responsibility, but it is one that Frey assunmed in
choosing to operate, control and supervise its Clearbrook
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facility. |If Frey were not on notice before the 1988 acci dent
that in the accident area, truck beds could and woul d be raised
into the energized power wires, it subsequently was. As Johnson
testified, the story of the 1988 acci dent was known t hroughout
the facility (Tr. 822). MNeal described Frey's response as
"not hi ng, absolutely nothing," and McNeal was hardly exaggerating
(Tr. 750).

It is clear that after the 1988 accident the practice of
rai sing truck beds on Frey's property continued. It is equally
clear that after the 1988 accident Frey knew full well what
shoul d have been done to guard agai nst the practice in the
accident area. | credit the testinmony of Lord and Morrison
that Virginia mine officials who investigated the first acci-
dent reconmended that either the power |ines be noved, raised,
or that warning devices be installed on the lines (Tr. 852,
875 876). Had any of these reconmendati ons been instituted,
Frey woul d have gone a long way toward elimninating the hazard.
In addition, Frey m ght well have been in conpliance with
section 56.18009, and, nost inportant, the deceased driver
m ght yet be alive.

Unfortunately these specul ati ons nmust remain just that
because Frey's efforts to alleviate the danger posed by the
situation in the accident area were linmted essentially to
di sputing with the power conpany who was responsi ble for taking
remedi al neasures. Frey could not get the power conpany to do
the work (Tr. 852, 860, 882). Therefore, Frey did virtually
nothing to change the conditions in the area that allowed the
accident to occur. (Frey did renove a stockpile fromthe area,
but that did little to make it a less attractive place to pul
over.)

The result was another accident. This tinme one that
resulted in death. The fact that the deceased driver con-
tributed to the accident with a negligent action of his own
does not dimnish Frey's lack of care. Many of the mandatory
safety standards are designed to protect miners fromthensel ves.
Frey was required to take renedi al nmeasures precisely because a
truck driver mght act in the negligent manner of the victim

The failure of MSHA to cite the violation in the four years
t hat passed between the first accident and the second does not
i ndicate that Frey was any |less irresponsible. Watever the
deficiencies of MSHA' s investigation process and the inadequacies
of its inspections, they are not excul patory of Frey's glaring,
irresponsible and totally inexcusable failure to neet the
standard of care required.
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OTHER CI VIL PENALTY CRI TERI A

In the 24 nmonths prior to the issuance of the subject
citations and orders, 32 violations of the mandatory safety
standards were cited at the Clearbrook Mne and MII (Exh. P-6).
This nunber falls between a snmall and nmedi um hi story of previous
violations and is not such as should increase civil penalties
ot herwi se assessed. Further, the Clearbrook Mne and MII is
a medium sized facility and Frey is a small operator. See Sec.
Br. 47. Frey offered no evidence to indicate the size of any
penal ti es assessed would have an effect on its ability to
continue in business, and I so find. Finally, Frey exhibited
good faith in achieving rapid conpliance after being cited for
all of the violations found herein. | also note the parties
stipulation that the violation of section 56.12066, cited in
Citation No. 4083445 (Docket No. VA 93-89-M, was tinely abated.

Cl VIL PENALTI ES

The Secretary has proposed a civil penalty of $3,500
for the violation of section 56.16002(a)(1) set forth in
Order/Citation No. 4082539. The violation was extrenely
serious. Frey repeatedly sent its enployees into harm s way
and its failure to correct conditions that were inordinately
hazar dous represented hei ghtened negligence on the conpany's
part. Gven these factors, | find the Secretary's proposa
i nadequate. Rather, | conclude a civil penalty of $10,000 is
appropriate for the violation.

For the violation of section 56.18020, set forth in
Order No. 4082540, the Secretary has proposed a civil penalty
of $6,000. Again, | find the proposal inadequate given the
extreme seriousness of the violation and the inexcusable
failure of Frey to recognize the hazard to which the violation
subjected its mners. |, therefore, conclude a civil penalty
of $10,000 is appropriate for the violation

For the same reasons, | also find inadequate the Secre-
tary's proposal for a civil penalty of $6,000 for the violation
of section 56.15005, set forth in Citation No. 4083441. Again,
I conclude a penalty of $10,000 is warranted.

Finally, the extreme seriousness of the violation of
section 56.18009, set forth in Citation No. 4083445, and
Frey's inexcusabl e negligence in allowing the violation to
exi st, coupled with the fact that the violation unquestion-
ably contributed to the death of a customer truck driver
inm viewcalls for a civil penalty far in excess of the
$9, 500 penalty proposed by the Secretary. (The Commi ssion
has recently stated the "potential for death .. posed by the
violation is appropriate in applying the gravity criterion.”
Dol ese Brothers Co., 16 FMSHRC __, Docket No. CENT 92-110-M
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(4/11/94), Slip op. at 7). | conclude a penalty of $35,000 is
appropriate. But for the conpany's small size and the fact
that the truck driver negligently helped to occasion his own
death, an even larger penalty would have been justified.

ORDER

Order/Citation No. 4082539, Order No. 4082540, and
Citation No. 4083441 are AFFIRMED and Frey is ORDERED to pay
civil penalties of $10,000 each for the violations set forth
in each. Citation No. 4083442 is AFFIRMED and Frey i s ORDERED
to pay a civil penalty of $35,000 for the violation set forth
therein. Order No. 4083222 and Citation No. 4083442 are VACATED.

Frey is ORDERED to pay the civil penalties within 30 days
of the date of this decision and upon recei pt of payment these
matters are DI SM SSED.

David F. Barbour
Adm ni strative Law Judge

Di stri bution:

Javier |. Romanach, Esq., O fice of the Solicitor,
U.S. Departnent of Labor, 4015 Wl son Blvd., Room 516,
Arlington, Va 22203 (Certified Mil)

Thomas Moore Lawson, Esq., Hazel and Thomas, P.C.,
107 North Kent Street, P.O Box 2740, Wnchester, VA 22061
(Certified Mil)



