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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR, . CIVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) : Docket No. PENN 93-205
Petitioner . A.C. No. 36-00840-03882
V. :

Canbria Sl ope Mne No. 33
BETHENERGY M NES | NC.
Respondent

DECI SI ON

Appear ances: Nancy Koppel man, Esq., Office of the Solicitor
U. S. Departnent of Labor, Phil adel phi a,
Pennsyl vania, for the Petitioner;
R. Henry More, Esq., Buchanan | ngersol
Pr of essi onal Corporation, Pittsburgh
Pennsyl vani a, for the Respondent.

Bef or e: Judge Fauver

This is an action for a civil penalty under O 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U S.C. 0O 801
et seq.

Havi ng consi dered the hearing evidence and the record as a
whole, | find that a preponderance of the substantial, reliable,
and probative evidence establishes the foll ow ng Findings of Fact
and further findings in the Discussion bel ow

FI NDI NGS OF FACT

1. On Decenber 2, 1992, Federal M ne Inspector Nevin Davis
i ssued Citation No. 3708698 at BethEnergy's Canbria Sl ope M ne
No. 33. The citation alleged a violation of 30 CF.R
0 75.370(a) (1) as follows

The approved ventilation plan in effect for this mne
in order to control methane, was not being conpletely
conplied with at one |ocation. The air current off

bl eeder eval uati on point (CO #54), approved in lieu of
traveling the old 3 left of D-East L.W pillared area,
was found to contain nethane levels of 2.4 percent to
3.1 percent exiting fromthis gob area, thereby
exceedi ng the maxi mum al | owabl e [ evel of 2.0 percent
met hane. Three air bottle sanples were collected by
this witer of this air current at this time (G1).
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2. The citation initially alleged a violation of
Bet hEnergy's ventilation plan, but the Secretary noved to anend
the citation to allege a violation of 30 CF. R 0O 75.323(e).
The notion was unopposed, and granted.

3. Inspector Davis was acconpani ed by Denny Zeanchock, one
of Bet hEnergy's supervisors.

4. Bl eeder evaluation point (BEP) 54 is at a concrete bl ock
regul ator in a bl eeder connector that |eads fromthe gob of a
m ned-out |ongwall panel to a return entry. The regulator has an
openi ng about 3 feet by 3-1/2 feet with a board across the top
A screen was pl aced over the opening of the regulator to prevent
travel into the gob area. The regulator is 14 to 15 feet from
the rib line of the return entry. The BEP is regularly exam ned
by conpany m ne exani ners who normally take nethane measurenents
at a location indicated on a board in the mine roof, about 4 to
5 feet fromthe rib line of the return entry.

5. Inspector Davis neasured nmethane with a hand-held
detector, recording nethane findings in his notes as foll ows:

4:30 p.m 1.4 to 2.6 percent
4:40 p. m 1.4 to 2.9 percent
4:50 p.m 1.4 to 1.5 percent
4:55 p.m 1.8 to 2.9 percent
5:.05 p.m 2.4 to 3.1 percent
5:10 p.m 2.2 to 2.5 percent

He took the readings about 4 inches in front of the screen and
12 inches fromthe roof.

6. Inspector Davis also recorded 3 air velocity
measurenents in his notes (between 4:30 and 5:10 p.m).

7. During the 40 m nutes in which he took hand-detector
measur enents, |nspector Davis observed that the nethane |evel was
slowly starting to rise. To check whether there was conpliance
with the 2 percent nethane linmt, he conducted chem cal snoke
tests to find observe the mxing of the air currents in the
bl eeder and return entry, in order to find a place to take bottle
sanpl es.

8. Inspector Davis began puffing the chem cal snoke in the
return entry and saw it nove into the bleeder connector. Using
an approved nethod of slowy releasing a puff of snoke, follow ng
it, and then rel easing another puff of snoke, he proceeded into
t he bl eeder connector towards the regulator. In this manner, he
| ocated the point where the return air and bl eeder air current
m xed. |nspector Davis then used chem cal snpoke to establish a
poi nt near the mixture point. There he took three air bottle
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sanpl es, about 5:05 p.m, at three |ocations about 4 inches in
front of the screen, and 12 inches fromthe roof.

9. The three bottle sanples were anal yzed by the MSHA
| aboratory in M. Hope, West Virginia, and showed net hane
concentrations of 1.860 percent, 2.850 percent, and
3.450 percent.

10. In addition to his observations and neasurenents,
I nspect or Davis nade notes of the nethane readings taken with the
hand- hel d nonitor, and drew a sketch of the air flow patterns in
the vicinity of the m xing point he observed through chenica
smoke tests.

11. On June 29, 1993, Inspector Davis prepared a nmenorandum
for his District Manager (MSHA District 2) describing in detai
the circunstances surroundi ng the i ssuance of Citation
No. 3708698.

12. A week before the citation on Decenber 2, 1992,
I nspector Davis had observed an air reversal problemin the sane
bl eeder. On Decenber 2, he concluded that the air reversa
probl em coul d be recurring and causing a nmethane build-up in the
gob area

13. In investigating the rising nmethane |evels, |nspector
Davi s checked the mine records and determined that the surface
borehole in the area of the bl eeder was not in operation at the
time the rising nmethane | evels were observed.

14. In assessing the violation alleged in Citation
No. 3708698 as significant and substantial, Inspector Davis
consi dered the docunented rising | evels of nethane in the
bl eeder, the possibility that nethane was building up in the gob
area due to an air reversal nalfunction, and the possibility that
roof falls in the gob area, and the snapping of roof bolts in
that area, could create nmethane ignition sources. He also
considered that a flame froma safety lanp or a faulty methane
detector carried by a m ne exam ner could be ignition sources.

15. On Decenber 3, 1992, the day after Inspector Davis'
citation, M. Zeanchock told Robert DuBreucq, Superintendent at
M ne No. 33, that M. Davis had not taken nethane readi ngs just
before the "m xing point" where the bleeder air joined the return
air. M. DuBreucq sent M. Zeanchock and Janmes Pablic, another
foreman at Mne No. 33, to BEP 54 to establish the nixing point
and take readings. They released snmoke in the return entry
against the right rib, and saw the snoke flowi ng along the rib
and into the bl eeder entry along the rib for about 4 to 5 feet.
In their opinion, this was the "m xing point." The roof had
previ ously been marked at that point to indicate the place where
conpany m ne exam ners regularly took nethane readings. This
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poi nt was about 8 feet fromthe place where Inspector Davis took
t he bottl e sanples.

16. The roof in No. 33 Mne is conposed of sandrock and
shal e. Sandrock is highly prone to sparking.

17. The mine liberates over 11 mllion CFM of nethane in a
24- hour peri od.

18. Sparking can occur in a gob area from pieces of roof
stri ki ng agai nst one another or striking agai nst roof bolts or
ot her nmetal objects.

DI SCUSSI ON W TH FURTHER
FI NDI NGS, CONCLUSI ONS

Section 75.323(e), which was pronul gated in 1992, provides:

Bl eeders and other return air courses.

The concentration of methane in a bleeder split of air
i medi ately before the air in the split joins another
split of air, or in a return air course other than as
descri bed in paragraphs (c) and (d) of this section
shall not exceed 2.0 percent.

When the new standard was pronul gated, the Preanble to
Safety Standards for Underground Ventilation stated the foll ow ng
as to O 75.323(e):

Par agraph (e) permits no nore than 2.0 percent nethane
to be present in a bleeder split of air at a point just
before the air in that split enters another split of
air. Also, for return air courses, other than those
addressed in paragraphs (c) and (d), paragraph (e)
permts no nore than 2.0 percent nethane to be present.
Thus the final rule retains the maxi mum pernissible
methane limts established in existing O 75.329 and
makes mandatory the existing O 75.316-2 criteria
concerning the nethane Iimt in return air courses.

[57 Fed. Reg. 20879 (1992).]

Section 75.323(e) replaced 30 C.F.R O 75.329 and
75.316-2(h). Section 75.329 read as follows in relevant part:

Air coursed through underground areas from which
pillars have been wholly or partially extracted which
enters another split of air shall not contain nore than
2.0 vol ume per centum of nethane, when tested at the
point it enters another split.
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Section 75.316-2(h) read as foll ows:

The net hane content of the air current in a bl eeder
split at the point where such split enters any other
air split should not exceed 2.0 volunme per centum

As di scussed below, | construe the phrase "inmmediately
before" in O 75.323(e) as clarifying the requirenent that bl eeder
air be neasured as close as reasonably possible to the point
where it joins another split of air. The substitution of "joins"
in 0O 75.323(e) for "enters"” in the predecessor standards does not
i ndicate any material change. The Preanble's use of "enters” in
di scussi ng the new standard suggests that the drafters intended
"joins" to be synonynous with "enters.” Also, the Preanble
states that "the final rule retains the maxi mum perni ssible
met hane limts established in existing O 75.329 and nekes
mandatory the existing O 75.316-2 criteria concerning the nethane
[imt in return air courses"” -- with no indication that case |aw
for the predecessor standards was intended to be nodified.

In Christopher Coal Company, 1 FMSHRC 1 (1978), the
Commi ssion affirnmed a withdrawal order based upon a violation of
O 75.329, which placed a 2 percent nethane limt on the ai
coursed through a bl eeder connector "when tested at the point it
enters" another split of air

The facts of Christopher Coal Conpany are strikingly simlar
to the present case. The inspector took nethane readings and a
bottle sanple in front of a cement block regulator 30 feet from
the intersection of the bl eeder connector and the main air
return. The bottle sanple established a nmethane content of
5.38 percent. The operator contended that the bottle sanple was
not at the proper location because 0O 75.329 did not intend that
t he net hane test be taken before the bleeder air left the bl eeder
split and joined the air return. The Comm ssion affirmed the
deci sion of Adm nistrative Law Judge Cook, who ruled that "the
regul ation requires that the test be made before the bl eeder air
actually | eaves the bleeder split of air and joins with the main
return split.” Christopher Coal Company (Docket No. MORG 76-8-P
unpubl i shed opi ni on by Judge John Cook; OCctober 18, 1976).

The Conmi ssion affirnmed Judge Cook's holding that the
i nspector had performed the nmethane test in a proper |ocation
even though his sanple was taken directly in front of the cenent
bl ock regul ator and 30 feet fromthe intersection of the bleeder
connector and the main return. This holding was based upon Judge
Cook's finding that, due to turbul ence caused by the intersection
of the main entry split of air with the bleeder split of air, and
turbul ence caused by the regulator itself, the |ocation of the
i nspector's neasurenent was "as close as was reasonably possible
to the place where the two splits of air join but before the
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bl eeder air entered the main entry." Thus, the Christopher Coa
Conpany deci sion stands for the proposition that "at the point
[where bl eeder air] enters" a return split of air neans "as cl ose

as reasonably possible" to the point where the two splits of air
join and before the bleeder air is diluted by return air

I conclude that 0O 75.323(e) requires (1) that the nethane
readi ng be taken in the bl eeder split as close as reasonably
possi ble to the point where the air in the bleeder split joins
the return split of air and (2) that the reading be taken at a
poi nt where the bleeder air is not diluted by return air

The testinony of |Inspector Davis concerning his use of
chem cal snmoke tests, and his explanation of the diagrans he
prepared depicting the air currents, reasonably establish that
air current fromthe return entry was being pulled into the
bl eeder connector and m xing with bl eeder air. Based upon these
observations, he took bottle sanples about 4 inches in front of
the screen device in the regulator, 14 or 15 feet inby the
i ntersection of the bl eeder connector and the return entry.

Edward M 1ler, MSHA's Chief of the Ventilation Division
stated that the configuration of air currents described by
I nspector Davis and illustrated in his diagrans constituted a
"venturi effect.”" M. MIller explained a venturi effect to nean
that a high velocity of air flowi ng through the regul ator and out
of the bl eeder connector was "pulling some air in fromthe return
and actually having that turn around and go back the other
direction.™ (Tr. pp. 126 and 130.)

The venturi effect explains why |Inspector Davis, relying
upon chemi cal snoke tests, took bottle sanples near the screen of
the regul ator rather than closer to the intersection of the
bl eeder connector and the return entry. Under the reasoni ng of
Christopher, Inspector Davis performed nethane tests at "the
nearest point where he could get an accurate nmeasurenment of the
met hane content in the air current com ng out of the bleeder"” (at
1689).

M. Zeanchock, the conpany supervi sor who acconpani ed
I nspector Davis, testified that he disagreed with I nspector
Davi s' determ nation of the proper place to take the air bottle
sanpl es. However, M. Zeanchock did not raise such concerns with
the inspector or attenpt to establish the proper test point
hi msel f until he returned to the bl eeder connector approxi mately
7 days later. M. Zeanchock testified that when he and the mne
shift foreman returned the followi ng week, their snoke tests
established the m xing point to be "4 or 5 feet off of the room
neck" which is about 8 feet fromwhere |nspector Davis took his
air bottle sanples. (Tr. 139.)
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Consi dering the changes in air velocities and turbul ence
that can occur over tine and affect the proper |ocation to take

met hane tests, | find Inspector Davis' testinony and tests to be
nore reliable in determning the conditions that existed at the
time of the citation. Also, | credit the testinony of the

Secretary's ventilation expert, M. MIller, who gave the
foll owi ng opinion as to Inspector Davis' nethodol ogy and test
| ocati on:

Q Now, you heard the testinony of |Inspector Davis
with regard to how he took the bottle sanples which are
the basis for the violation at issue today. Do you
have an opinion within a reasonabl e degree of certainty
as a ventilation specialist as to whether or not

M. Davis was in a proper |ocation when he took the air
bottl e sanpl es?

A. It's my opinion that Inspector Davis took the
sanple at the only location he could take it and be
assured that it was not mixing with return air

[Tr. p. 118.]

I find that a preponderance of the reliable evidence
establ i shes that Respondent violated O 75.323(e) by permtting an
accurrul ati on of nethane in excess of 2 percent in the bl eeder
connector, at a point imediately before the bleeder split of air
joined the return split of air

Under the Commission's test for a significant and
substantial violation (Mathis Coal Conpany, 6 FMSHRC 1,
3-4 (1984), et al), I find that the violation was reasonably
likely to result in serious injury.(Footnote 1) In finding an
S&S violation, Inspector Davis considered the docunented rising
| evel s of nethane in the bl eeder, the possibility that nethane
was building up in the gob area due to an air reversa
mal function at that site, and the possibility that roof falls and
t he snapping of roof bolts in the gob area coul d create nethane
ignition sources. He also considered that a flame froma safety
lamp or a faulty nethane detector carried by a mne exam ner
could be ignition sources. Taken as a whole, | find that the
reliabl e evidence supports the inspector's finding that the
vi ol ation was significant and substanti al

Considering all of the criteria for civil penalties in
O 110(i) of the Act, | find that a civil penalty of $288 i
appropri ate.

1 In Mathies the Comm ssion held that an S&S vi ol ation
exists if the violation is reasonably likely to result in an
injury of a reasonably serious nature.
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CONCLUSI ONS OF LAW

1. The judge has jurisdiction.

2. Respondent violated 30 C.F. R [0 75.323(e) as alleged in
amended Citation No. 3708698.

ORDER
WHEREFORE I T | S ORDERED t hat :
1. Citation No. 3708698 as anended i s AFFI RVED.

2. Respondent shall pay a civil penalty of $288 within
30 days of the date of this Decision.

W1 liam Fauver
Adm ni strative Law Judge

Di stribution:

Nancy Koppel man, Esq., O fice of the Solicitor, U S. Departnment
of Labor, 3535 Market Street, 14480 Gateway Buil di ng,

Phi | adel phia, PA 19104 (Certified Mil)

R. Henry More, Esq., Buchanan |ngersoll Professional
Corporation, 600 Grant Street, 57th Floor, Pittsburgh, PA 15219
(Certified Mil)
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