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STATEMENT OF THE CASE

Thiscase is before me upon a complaint of discrimination filed byJ. DonArnold
("Arnold" or "Complainant") against BHP Navajo Coal Company, and its successors ("BHP" or
"Respondent") pursuant to Section 105(c) of the Federal Mine Safety and Health Act of 1977
(the "Act"), 30 U.S.C. § 815(c).

On November 7,2013, Respondent entered its Motion for Summary Decision. In such,
Respondent states that there are no genuine issues of material fact, and the real question as a
matter of law is the narrow issue of whether holding an employee out of service while the
alleged conduct is investigated with no delay in pay or benefits is an "adverse action" as
contemplated by the statute. By motions dated November 26 andNovember 29, 2013, the
Secretary requested that the original complaint be amended to include the fact thatArnold's
performance review was modified from "meets requirements" to "needs improvement," andhe
was issued a written warning concerning the alleged conduct. The Secretary responded to
Respondent's Motion on December 16,2013. He argues that Respondent's Motion should be
denied because the actions taken by Respondent do constitute adverse action, and Respondent's
motion should accordingly be denied.








