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The instant proceeding is before me onElk Run Coal Company's ("Elk Run" or
"Contestant") "Notice ofContest," regarding a safeguard (No. 8154999) issued by the Secretary
pursuant to Section 314(b) ofthe Act (30 U.S.C. §874(b) and 30 C.F.R. §75.1403-1. The
Secretary ofLabor, Mine Safety and Health Administration ("Secretary") filed a "Motion to
Dismiss Notices of Contest" on September 27, 2013. After consideration of thearguments of the
parties and for thereasons set forth below, the Secretary's Motion is hereby DENIED.

The Notice of Contest was filed with respect to Safeguard 8154999 was issued on August
1, 2013. The inspector allegedly noted bottom irregularities at the mine and issued the safeguard
to prevent mud, ledges, and water accumulation in travel-ways.

The Mine Act permits the Secretary to issue "safeguards adequate, in the judgment of an
authorized representative of the Secretary, to minimize hazards with respect to transportationof
men and materials...." See 30 U.S.C. § 874(b). "Once issued, the safeguard operates as a
mandatory standard for that mine." Oak Grove Resources, LLC, 2013 WL 4140414, *3 (July 25,
2013). That is, from that point forward, failure to comply with safeguard will result in a citation
or order just as if the operator had violated a promulgated mandatory standard.

There is no question that the Commission has jurisdiction to decide on the validity of a
safeguard after the issuance of a citation or order related to that safeguard and the proposal ofa
civil penalty. See e.gSouthern Ohio Coal Co., 14 FMSHRC 1 (Jan. 1992);see also Secretary's
Motion to Dismiss at 3-6. The issue in this proceeding is whether the Commission has












