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This ca se is before m e on a  petition for a ssessm ent of civil pena lty filed by the
Secreta ry of La bor, a cting  throu g h his M ine Sa fety a nd Hea lth A dm inistra tion ( M SHA ),
a g a inst D &  E Coa l Com pa ny, Inc., pu rsu a nt to Section 105 of the Federa l M ine Sa fety a nd
Hea lth A ct of 1977, 30 U.S.C. ' 815.  The petition a lleg es seven viola tions of the Secreta ry=s
m a nda tory hea lth a nd sa fety sta nda rds a nd seek s a  pena lty of $35,000.00 .  For the rea sons set
forth below , I find the com pa ny in defa u lt, a ffirm  the orders a nd a ssess a  pena lty of
$35,000.00 . 

The com pa ny ha s been reca lcitra nt a t a ll sta g es of this proceeding .  The Chief
A dm inistra tive La w  Ju dg e issu ed tw o orders to show  ca u se before D  &  E responded to the
petition for a ssessm ent of pena lty.

On M a y 9, 1995, a  prehea ring  order w a s issu ed to the pa rties requ esting  a  response not
la ter tha n M a y 26, 1995.  The order inform ed the pa rties tha t "[f]a ilu re by a ny pa rty to
com ply w ith this order w ill su bject the pa rty in defa u lt to a  show  ca u se order a nd possible
defa u lt decision."
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A  copy of a  letter, da ted Ju ne 26, 1995, from  the Secreta ry to Respondent's cou nsel
w a s received in this office on Ju ne 29.  The letter indica ted tha t the pa rties ha d rea ched a
settlem ent a g reem ent a nd requ ested tha t the a g reem ent enclosed with the letter be sig ned a nd
retu rned to the solicitor's office for su bm ission to the ju dg e.

On A u g u st 2, 1995, cou nsel for the Secreta ry w a s inform ed by Respondent's a ttorney,
Herm a n W . Lester, Esqu ire, tha t he no long er represented the com pa ny.  Consequ ently, on
A u g u st 15, cou nsel sent a nother copy of the a g reem ent directly to D  &  E Coa l Com pa ny,
requ esting  a  response by A u g u st 31, 1995.  Not receiving  a  response by tha t da te, the
Secreta ry filed a  m otion for defa u lt ju dg m ent on Septem ber 1, 1995.  The com pa ny did not
respond to the m otion.

Com m ission Ru le 66( a ), 29 C.F.R. ' 2700.66( a ), requ ires tha t "[w]hen a  pa rty fa ils to
com ply w ith a n order of a  Ju dg e . . . a n order to show  ca u se sha ll be directed to the pa rty
before the entry of a ny order of defa u lt or dism issa l.@  Ru le 66( c),
29 C.F.R. ' 2700.66( c), provides tha t "[w]hen the Ju dg e finds a  pa rty in defa u lt in a  civil
pena lty proceeding , the Ju dg e sha ll a lso enter a n order a ssessing  a ppropria te pena lties a nd
directing  tha t su ch pena lties be pa id." 

A ccording ly, on Septem ber 25, 1995, a n Order to Show  Ca u se w a s issu ed ordering  the
Respondent to show  ca u se w ithin 15 da ys of the da te of the order why a  Defa u lt Decision
finding  tha t it viola ted Sections 75.220 ( a )( 1), 75.203 ( a ), 75.370 ( c), 75.1725( a ), 75.334( c)( 3)
a nd 75.364( b)( 4) of the Secreta ry's Reg u la tions,
30 C.F.R. '' 75.220 ( a )( 1), 75.203 ( a ), 75.370 ( c), 75.1725( a ), 75.334( c)( 3) a nd 75.364( b)( 4),
a nd a ssessing  a nd directing  pa ym ent of the proposed pena lty of $35,000.00 shou ld not be
entered pu rsu a nt to Com m ission Ru le 66, 29 C.F.R. ' 2700.66.

The order to show  ca u se w a s sent to the Respondent=s president by certified m a il- retu rn
receipt requ ested.  On
October 17, 1995, the order w a s retu rned to this office in its orig ina l envelope by the U.S.
Posta l Service with the nota tion tha t it ha d been Arefu sed.@
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ORDER
Ba sed on the a bove fa cts, I find tha t the Respondent, D  &  E Coa l Com pa ny, is in

defa u lt in this m a tter.  A ccording ly, Order Nos. 4003887, 4011787, 4011788, 4012381,
4012385, 4012392 a nd 4012394 a re A FFIRM ED .  D  &  E Coa l Com pa ny, Inc., is
ORDERED TO PA Y a  civil pena lty of $35,000 .00  w ithin 30 d ays of the da te of this
decision.  On receipt of pa ym ent, this proceeding  is DISM ISSED .

                              T. Todd Hodgdon
                              Administrative Law Judge

Distribution:

Anne T. Knauff, Esq., Office of the Solicitor, U.S. Department of
Labor, 2002 Richard Jones Rd., Suite B-201, Nashville, TN  37215
(Certified Mail)

Mr. B.W. Harris, D & E Coal Co. Inc., 189 Pond Fork Rd., Kimper,
 KY  41539 (Certified Mail)
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