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This proceeding  concerns a  com pla int filed by the United Steelwork ers of A m erica
( USW A ), Loca l 5024, a g a inst the respondent pu rsu a nt to section 111 of the Federa l M ine
Sa fety a nd Hea lth A ct of 1977, seek ing  com pensa tion for its m em ber m iners em ployed a t the
W hite Pine M ine who w ere a lleg edly idled by a  section 103( k ) order issu ed by M SHA
Inspector W illia m  Ca rlson a t 12:30 p.m ., on M a y 11, 1994.  The order, which did not a lleg e
tha t the opera tor ha d viola ted a ny m a nda tory sa fety sta nda rds, sta ted a s follow s:

A  m ine fire w a s detected a t 7:05 a .m ., EST, in the a rea  of 25/ 35
beltline ( coordina tes 23- G , 24 -G & 23 -H).  A ll personnel ha ve been eva cu a ted
from  the u nderg rou nd a rea s in the m ine.  This order prohibits re- entry into
u nderg rou nd a rea s u ntil a ll ha ve been check ed for m ine g a ses a nd/ or u nsa fe
g rou nd, a nd other u nsa fe conditions in the fire a rea .
The com pla ina nt a sserts tha t a s a  resu lt of this order, the m iners on the first shift on

M a y 11, 1994, a re entitled to com pensa tion pu rsu a nt to the first sentence of section 111 of the
A ct which sta tes a s follow s:

If a  coa l or other m ine or a rea  of su ch m ine is closed by a n order issu ed
u nder section 103, section 104, or section 107, a ll m iners w ork ing  du ring  the
shift when su ch order w a s issu ed who a re idled by su ch order sha ll be entitled,
reg a rdless of the resu lt of a ny review  of su ch order, to fu ll com pensa tion by the
opera tor a t their reg u la r ra tes of pa y for the period they a re idled, bu t for not
m ore tha n the ba la nce of su ch shift.
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Procedu ra lly, this ca se is presently before m e u pon cross- m otions for su m m a ry decision
pu rsu a nt to Com m ission Ru le 67, 29 C.F.R. ' 2700.67.  Both pa rties a ssu re m e tha t there is
no g enu ine issu e a s to a ny m a teria l fa ct a nd tha t this m a tter is ripe for su m m a ry decision.

STIPULA TIONS
The pa rties ha ve stipu la ted to the pertinent fa cts a s follow s:
1.  A t a bou t 7:05 a .m ., Secu rity w a s notified of sm ok e observed u nderg rou nd in the

a rea  of 25 a nd 35 belt line.  A n eva cu a tion a la rm  w a s im m edia tely sou nded by Secu rity for
the Northea st M ine.

2.  A t 7:10  a .m ., the eva cu a tion a la rm  w a s sou nded for the Sou thw est M ine B Section.
3.  A t 7:30 a .m ., the eva cu a tion a la rm  w a s sou nded to eva cu a te a ll Sou thw est M ine

personnel to the su rfa ce.  No sm ok e ha d been observed in the Sou thw est section of the m ine a t
tha t tim e.

4.  A t 7:50  a .m ., tw o m ine rescu e m em bers w ere dispa tched to Sou thw est Sha ft to check
for g a ses.

5.  By 8:00 a .m ., a ll personnel ha d been eva cu a ted a nd were a ccou nted for.  Em ployees
from  da y shift w ere either g iven a dditiona l tra ining  or w ere g iven work  to do on the su rfa ce.

6.  A t 8:45 a .m ., sm ok e w a s observed sou th of C Section by m ine rescu e tea m  m em bers.
7.  A t 8:50  a .m ., the M ine Sa fety a nd Hea lth A dm inistra tion ( "M SHA ") office in

M a rqu ette w a s conta cted by telephone a nd g iven a  report of the inform a tion a va ila ble a t tha t
tim e.

8.  A t a bou t 11:30 a .m ., the Com pa ny m a na g em ent m a de the decision to cea se
opera tions u ntil the problem  cou ld be corrected.  Em ployees w ere notified a t tha t tim e to g o
hom e a nd tha t they w ou ld be notified when they cou ld retu rn to w ork .  A ll em ployees received
a t lea st fou r hou rs of pa y pu rsu a nt to the Collective Ba rg a ining  A g reem ent for "show - u p pa y"
for M a y 11, 1994.



3

9.  A t 12:30 p.m ., on M a y 11, 1994, M SHA  Inspector W illia m  Ca rlson issu ed a
control order pu rsu a nt to section 103( k ) of the A ct.  A t the tim e the 103( k ) order w a s issu ed,
a ll em ployees ha d been eva cu a ted from  u nderg rou nd, opera tions su spended, a nd the em ployees
sent hom e u ntil fu rther notice.  No em ployees w ere w ork ing  in the a rea  a ffected by the 103( k )
order.

ISSUE
The pa rties a lso a g ree tha t the only issu e to be resolved is whether m iners who a re

volu nta rily withdra wn from  a  w ork ing  a rea  beca u se of a  ha za rd a g a inst which a  control order
is su bsequ ently w ritten a re entitled to pa y u nder section 111 of the A ct.

DISCUSSION, FINDINGS, A ND CONCLUSIONS
Both pa rties rely on Loca l Union 1261, District 22 UM W A  v. Consolida tion Coa l Co.,

11 FM SHRC 1609 ( 1989), a ff'd su b nom .  Loca l Union 1261 v. FM SHRC, 917 F.2d 42 ( D .C.
Cir. 1990).  In tha t ca se, the prim a ry issu e tha t concerns u s here w a s whether m iners a re
entitled to com pensa tion u nder the first sentence of section 111 of the A ct, ( "shift
com pensa tion"), when the m ine opera tor ha s volu nta rily closed the m ine for sa fety rea sons prior
to the issu a nce of the section 103( k ) control order tha t is la ter w ritten by M SHA .

A s here, once the control order w a s w ritten, no m iner cou ld enter the m ine nor cou ld
m ining  a ctivities resu m e u ntil M SHA  m odified or term ina ted the order.

The Com m ission in Loca l Union 1261, 11 FM SHRC a t 1613- 14 held:
The m ea ning  of the first [sentence] of section 111 is clea r.  If a  specified
w ithdra w a l order ha s been issu ed, "a ll m iners w ork ing  du ring  the shift when
su ch order w a s issu ed who a re idled by su ch order" a re entitled to com pensa tion
for the rem a inder of their shift. ( Em pha sis a dded).  . . . The la ng u a g e is in
nowise qu a lified.

                *                    *                    *                    *            
       *

Here, the preconditions for entitlem ent to shift com pensa tion were not
m et.  A t the tim e the order w a s issu ed, no m iners w ere w ork ing  nor ha d they
been since . . . Consol ha d volu nta rily withdra wn a ll m iners in order to
g u a ra ntee their sa fety.  Therefore, none of those for whom  com pensa tion is
cla im ed were "work ing  du ring  the shift when . . . [the] order w a s issu ed."      . .
. W e therefore hold tha t the cla im a nts, not ha ving  m et these pla inly sta ted
prerequ isites, w ere not elig ible to be com pensa ted.
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The Cou rt of A ppea ls, on review , held tha t the Com m ission's interpreta tion of the
phra se "work ing  du ring  the shift," to m ea n tha t m iners m u st be a ctu a lly w ork ing  w hen the
control order issu es w a s a  rea sona ble one.  Loca l Union 1261, 917 F.2 d a t 47.

The Com m ission, in their decision, fu rther ra tiona lized tha t:
A pa rt from  the pla in wording  of the sta tu te, there a re a lso pra ctica l

considera tions.  A  sta tu te shou ld not be constru ed in a  w a y tha t is foreig n to
com m on sense or its leg isla tive pu rpose.  Su therla nd Sta tu tory Constru ction ''
45.09, 45.12 ( 4th ed. 1985).   A s discu ssed, the M ine A ct involves a
ba la ncing  of the interests of m ine opera tors, a nd m iners, w ith sa fety being  the
preem inent concern.  Section 2 of the M ine A ct specifies a t the ou tset tha t "the
first priority a nd concern of a ll in the coa l or other m ining  indu stry m u st be
the hea lth a nd sa fety of its m ost preciou s resou rce - -  the m iner," a nd section
2 ( e) a dds tha t "the opera tors of su ch m ines w ith the a ssista nce of the m iners
ha ve the prim a ry responsibility to prevent the existence of [u nsa fe a nd
u nhea lthfu l] conditions a nd pra ctices in su ch m ines."  The M ine A ct w a s not
intended to rem ove from  a n opera tor the rig ht to w ithdra w  m iners from  a  m ine
for sa fety rea sons.  W hile M SHA  ha s the a u thority to order su ch withdra w a l, it
does not ha ve tha t pow er exclu sively.
     *                    *                    *                    *                

   *
Thu s, a pa rt from  the fa ct tha t no m iners w ere present in the m ine when

the M SHA  closu re order w a s issu ed, it is a ppa rent tha t the sa fety first edict of
section 2  w a s observed conscientiou sly by the m ine opera tor here a nd tha t it
w ou ld be a  depa rtu re from  the clea r intent a nd pu rpose of the M ine A ct to
pena lize the opera tor for volu nta rily idling  m iners for their own protection.  To
im pose su ch lia bility cou ld conceiva bly encou ra g e less conscientiou s opera tors in
sim ila r circu m sta nces to continu e produ ction, a t risk  to the m iners, u ntil the
M SHA  inspectors a rrived to issu e a  control order idling  the m iners.  W e do not
believe tha t the M ine A ct w a s intended to stifle su ch sa fety consciou s a ctions by
opera tors, a s Consol took  here.  [Footnote om itted].

The pu rpose a nd scope of shift com pensa tion ca n a lso be determ ined by
a nother im porta nt concern expressed by Cong ress in a dopting  section 111 in its
specific term s:  insu la ting  the m ine inspector from  a ny repercu ssions tha t m ig ht
a rise from  his w ithdra w ing  m iners a nd tem pora rily depriving  them  of their
livelihood.  A  k ey pa ssa g e from  the Report of the

Sena te Com m ittee setting  forth the ra tiona le for the m iners' com pensa tion
provision conclu des by sta ting , "[t]his provision will a lso rem ove a ny possible
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inhibition of the inspector in the issu a nce of closu re orders."  Leg . Hist. a t 635.
 This convinces u s tha t Cong ress intended shift com pensa tion rig hts to a rise only
when the physica l rem ova l of m iners is effectu a ted by the inspector him self so
tha t the inspector in ca rrying  ou t his enforcem ent du ties is not inhibited or
distra cted by w ork pla ce considera tions wholly extra neou s to the protection of
m iners.

11 FM SHRC a t 1614- 15
It thu s w ou ld a ppea r tha t the second section of the Com m ission's Loca l Union 1261 ca se

conta ins the ru le of the ca se a s w ell a s the Com m ission's ra tiona le for so holding .  It a lso
a ppea rs to be com pelling  precedent for deciding  the insta nt m a tter a dversely to the
com pla ina nt.

The USW A , how ever, relies on Pa rt III of the sa m e ca se to u rg e the opposite resu lt. 
Under Pa rt III, which beg ins a t 11 FM SHRC 1615, the Com m ission sta tes tha t they do not
disa vow  ea rlier precedent which held tha t:

[A ] m iner who ha s been previou sly w ithdra wn from  a  m ine ca n still be
"idled" by a  su bsequ ently issu ed withdra w a l order in the sense tha t the m iner is
ba rred by the order from  retu rning  to w ork  a nd tha t m iners so idled m a y be
entitled to com pensa tion. 

11 FM SHRC a t 1615.
Bu t the Com m ission continu ed on a nd a lso sta ted tha t to be entitled to first sentence

com pensa tion, m iners m u st a lso be "work ing  du ring  the shift" when the su bject order w a s issu ed,
a nd ju st tw o pa g es ea rlier, the m a jority ha d sa id tha t m ea nt tha t m iners m u st a ctu a lly be
work ing  w hen the order is issu ed.  In the insta nt ca se they w ere not.

The United Sta tes Cou rt of A ppea ls for the D. C. Circu it conclu ding  tha t the
Com m ission w a s "less tha n forthcom ing  in dea ling  w ith [Com m ission] precedent," pointed ou t
tha t the Com m ission's m a jority ha d focu sed on the w ords "work ing  du ring  the shift" in the first
sentence of section 111 a nd ha d conclu ded tha t these w ords m ea nt "a ctu a lly w ork ing " when the
control order issu ed, ra ther tha n "schedu led to w ork ".  Loca l Union 1261, 917 F.2 d a t 45.

The cou rt a lso a g reed with the dissenting  Com m issioners tha t the m a jority ha d depa rted
from  the rea soning  a nd resu lt of Pea body Coa l Co., 1 FM SHRC 1785 ( 1979), a nd ha d
therefore effectively overru led tha t decision.  In the ea rlier Pea body Coa l ca se, the Com m ission
ha d expressly rejected the opera tor's a rg u m ent tha t the M ine A ct provides first sentence
com pensa tion only for m iners a ctu a lly a t w ork  w hen a  w ithdra w a l order issu es. Loca l Union
1261, 917 F.2 d a t 46- 47.
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In the fina l a na lysis, the cou rt noted tha t the w ord "work ing " ca n indeed m ea n "on- the-
job in the m ine," a nd a lthou g h they disa g reed tha t the Com m issions's position w a s the only
perm issible interpreta tion, they did find tha t "[b]y a ttribu ting  tha t m ea ning  to section 111's first
prescription, the Com m ission rea sona bly m a inta ins tha t it is a dva ncing  the overriding  m ine
sa fety a im  of Cong ress."  Loca l Union 1261, 917 F.2 d a t 47.

A ccording ly, in m y opinion, the stipu la ted fa cts of this ca se, a s they rela te to first
sentence com pensa tion u nder section 111 of the M ine A ct a re su bject to the controlling
precedent of the leg a l conclu sions a nd the ru le of la w  a nnou nced by the m a jority in Loca l
Union 1261, District 22 UM W A  v. Consolida tion Coa l Com pa ny, cited su pra  a nd a ffirm ed by
the D.C. Circu it Cou rt of A ppea ls.  I a m  bou nd to follow  this clea rly a pplica ble Com m ission
precedent.

In view  of the foreg oing , I conclu de a nd find tha t the m iners a re not entitled to shift
com pensa tion beca u se of the issu a nce of the 103( k ) order.  A ccording ly, the respondent's
M otion for Su m m a ry Decision is GRA NTED , a nd the com pla int for com pensa tion is
DISM ISSED .

Roy J. M a u rer
A dm inistra tive La w  Ju dg e
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