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: WEST 93-436 -DM
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  GREGORY DENNIS, : WEST 93- 339-DM
               Com pla ina nts : WEST 93-439 -DM

     :     WEST 94- 21-DM
            v. :

: A ll A m erica n A g g reg a tes
A LL A M ERICA N A SPHA LT, : M ine ID 04-03646
               Respondent :

DECISION
Before:Ju d g e Cetti

These consolida ted ca ses a re before m e u pon rem a nd by the Com m ission for fu rther
considera tion, m ore specific credibility finding s, a nd a na lysis consistent with its Decem ber 1996
decision, 18 FM SHRC 2096, 2103 ( D ecem ber 1996).

FA CTUA L A ND PROCEDURA L BA CK GROUND
The ba sic fa ctu a l fra m ew ork  a nd procedu ra l ba ck g rou nd of these ca ses is set forth in m y

decision, 16 FM SHRC 2232 ( Novem ber 1994) a nd is a lso m ore concisely a nd a bly set forth in
the Com m ission's rem a nd decision 18 FM SHRC 2096 a s follow s:

   A A A  is a  g enera l contra ctor in Corona , Ca lifornia  tha t 
opera tes a n a spha lt pla nt, a  qu a rry, a nd a  pla nt tha t produ ces
rock - ba sed a g g reg a tes for its own u se a nd sa le to other con-
tra ctors.  Tr. 1136- 39.  In A pril 1991, A A A  w a s in the process
of com pleting  a n a ddition to its rock  finishing  pla nt.  16
FM SHRC a t 2235.  On Thu rsda y, A pril 18, Ja m es Hyles, a
lea dm a n on A A A 's third or "g ra veya rd" shift, lea rned tha t A A A
equ ipm ent w a s not in pla ce.  Hyles voiced his concern a bou t
sa fety conditions in the pla nt to M ik e Rya n, pla nt su pervisor a nd



a  vice president of A A A .  Hyles a lso spok e to Pa trick  M cGu ire,
bu siness representa tive of Loca l 12 of the Interna tiona l Union of
Opera ting  Eng ineers ( "Opera ting  Eng ineers"), which represented
A A A 's em ployees. Id.  Therea fter, M cGu ire visited the pla nt  a nd
sa w  the pla nt ru nning  w ithou t nu m erou s pieces of equ ip-
m ent in pla ce. Id.; Tr. 177- 78.
   D u ring  the w eek end of sta rtu p opera tions, Rya n a ssig ned 
Hyles to work  a s lea dm a n on a  com bined second a nd third shift.
16 FM SHRC a t 2236.  W hen Hyles reported to work  on Frida y,
A pril 19, a t 7:00 p.m ., he sa w  equ ipm ent la ck ing  g u a rds, la dders,
ca tw a lk s, deck s, ha ndra ils a nd trip cords. Id. a t 2235- 36. 
W ork ing  u nder Hyles' su pervision in the finish pla nt a rea  w ere
Greg  Dennis, Dou g  M ea rs, a nd Derrick  Soto.  Hyles w a rned them
to be ca refu l, a nd they com pla ined to Hyles a bou t conditions in
the pla nt.  La ter, du ring  the w eek end, Hyles videota ped the pla nt
in opera tion a nd spok e to Dennis, M ea rs, a nd Soto a bou t wh a t he
w a s doing . Id. a t 2236.  Other em ployees on the videota pe
observed Hyles' videota ping , inclu ding  lea dm a n G a ry Richter. Tr.
365- 70.  On Su nda y nig ht, Hyles w a s involved in a  m inor
a ccident when he fell throu g h a  g a p in deck ing .  Tr. 367- 70 ;
Gov't Ex. 23.  Hyles spok e to Dennis, M ea rs, a nd Soto a bou t
ta k ing  the videota pe to the field office of the M ine Sa fety a nd
Hea lth A dm inistra tion ( M SHA ).  They a ll a g reed tha t the pla nt's
condition posed da ng ers to em ployees a nd tha t the ta pe shou ld be
tu rned in.  16 FM SHRC a t 2236; Tr. 370.
   On M onda y m orning , Hyles w ent to the M SHA  field office 
a nd tu rned in the videota pe.  16 FM SHRC a t 2236; Gov't Ex.
54.  A fter viewing  the videota pe, M SHA  inspectors w ent to the
A A A  pla nt a nd sa w  it in opera tion.  M SHA  issu ed nu m erou s
cita tions, inclu ding 29 u nw a rra nta ble fa ilu re viola tions.  16
FM SHRC a t 2236.  La ter tha t da y, Rya n ca lled Hyles a t hom e
a nd told him  not to report to work  tha t evening  beca u se som eone
ha d tu rned them  in a nd M SHA  ha d shu t the pla nt down. Id.
   A bou t a  w eek  la ter on the first da y tha t the pla nt reopened,
Hyles ha d lu nch with Rya n a nd Ga ry W hite, lea dm a n on the
m a intena nce shift.  Rya n a sk ed if either m a n k new who tu rned
him  in.  Rya n a dded tha t he w a nted to find ou t who it w a s so he
cou ld m a k e life so m isera ble for them  tha t they wou ld be ha ppy
to g o to work  som epla ce else. Id.; Tr. 375- 76.  A lso a fter the
pla nt reopened, A A A  President W illia m  Sisem ore sta ted tha t he



w a nted to find ou t who tu rned in the com pa ny a nd m a k e it
w orth their while to g o elsewhere.  16 FM SHRC a t 2237, Tr.
391- 504.
   In Ju ne 1991, du ring  a  su bsequ ent M SHA  investig a tion,
Hyles, Dennis, M ea rs, a nd Soto, in a ddition to other em ployees,
w ere interview ed in a n investig a tion into Rya n's condu ct u nder
30 U.S.C. ' 820( c). Id. a t 2237, Gov't Exs. 2, 3, 4, a nd 5.
   In October 1991, Rya n, withou t expla na tion, dem oted Hyles
from  his position a s lea dm a n.  W hen a sk ed why he w a s dem oting
Hyles, Rya n responded tha t they no long er sa w  eye- to- eye.  16
FM SHRC a t 2237. 1  On Ju ly 7, 1992, du e to a n equ ipm ent
m ove, A A A  la id off 16 of its 27 em ployees, inclu d - ing Hyles,
Dennis, M ea rs, a nd Soto.  Over the su cceeding  w eek s, a ll
em ployees bu t the fou r com pla ina nts w ere ca lled ba ck  to work ,
a nd som e em ployees w ere work ing  overtim e.  W hen Hyles a nd
Soto w ent to the pla nt a nd sa w  less senior em ployees work ing , the
fou r filed g rieva nces u nder the collective ba rg a ining  a g reem ent
betw een A A A  a nd the Opera ting  Eng i- neers.  The g rieva nts
contended tha t the contra ct requ ired A A A  to condu ct a
"bu m ping " m eeting  prior to la yoffs where em ploy-  ees cou ld bid
on jobs held by less senior em ployees a nd bu m p those em ployees
ou t of jobs for which the m ore senior em ployee w a s qu a lified to
perform . Id. a t 2238- 39.  The g rieva nces w ent to a rbitra tion, a nd
the a rbitra tor fou nd tha t A A A  ha d viola ted the contra ct by
la ying  off em ployees withou t condu cting  a  bu m ping  m eeting ;
how ever, he conclu ded tha t only Hyles w a s entitled to relief to
bu m p less senior em ployees, ba sed on his qu a lifica tions.  16
FM SHRC a t 2238- 39, Gov't Ex. 51, a t 11- 14.

                    
     1  The Com m ission in footnote 3. Id. a t 2402 ru led the ju d g e's determ ina tion tha t Hyles
dem otion did not viola te 105( c) of the M ine A ct is fina l since the Secreta ry did not preserve the
dem otion issu e for review  throu g h a  tim ely filed petition, nor did the Com m ission order su a  sponte
review  of the issu e.

   In Septem ber 1992, Hyles, Dennis, M ea rs, a nd Soto filed
discrim ina tion com pla ints with M SHA .  Following  the insti-
tu tion of tem pora ry reinsta tem ent proceeding s, A A A  reinsta ted
the fou r com pla ina nts on Febru a ry 11, 1993.  16 FM SHRC a t
2239-40.  Upon their reinsta tem ent, they w ere a ssig ned to
produ ction work  on the da y shift. Id. a t 2240.



   In ea rly M a rch 1993, A A A  reesta blished a  third shift a s a  
resu lt of decrea sed produ ction du e to w etness of m a teria l tha t 
w a s being  processed throu g h the pla nt.  A A A  tem pora rily
a ssig ned fou r of its m ost senior pla nt repa irm en to perform
produ ction work , while pa ying  them  a t their hig her ra te of pa y 
a s repa irm en.  It w a s u nu su a l for senior em ployees to work  the
nig ht shift, beca u se the da y shift w a s seen a s m ore desira ble a nd
the m ost senior em ployees g enera lly bid on it. Id.  Three w eek s
la ter, on M a rch 23, A A A  discontinu ed the third shift a nd
a nnou nced a  la yoff.  Ra ther tha n rea ssig ning  the fou r repa irm en
to their reg u la r positions, A A A  requ ired the repa irm en to
pa rticipa te in a  bu m ping  m eeting .  Ra ther tha n bu m ping  into
repa irm en positions, they bu m ped into the produ ction jobs held
by Hyles, Dennis, M ea rs, a nd Soto.  A s a  resu lt the com pla in- a nts
w ere the only fou r em ployees la id off.  A A A  discontinu ed the
third shift a nd a nnou nced a  la yoff.  Ra ther tha n rea ssig ning  the
fou r repa irm en to their reg u la r positions, A A A  requ ired the
repa irm en to pa rticipa te in a  bu m ping  m eeting .  Ra ther tha n
bu m ping  into repa irm en positions, they bu m ped into the pro-
du ction jobs held by Hyles, Dennis, M ea rs, a nd Soto.  A s a  resu lt,
the com pla ina nts w ere the only fou r em ployees la id off.  A A A
su bsequ ently hired new  em ployees to fill the va ca nt repa ir-  m en
positions. Id. a t 2240 -41; Tr. 457, 481, 1693.
   On M a rch 24, the fou r com pla ina nts w ere ca lled into the 
la yoff m eeting  a nd told tha t they ha d been bu m ped by m ore
senior em ployees a nd tha t they w ere to bid on jobs held by less
senior em ployees.  They w ere relu cta nt to exercise their bu m p- ing
rig hts a t the m eeting  for fea r tha t Rya n wou ld refu se to   a llow
them  to bu m p into other jobs beca u se they w ere not qu a li-  fied. 
Hyles a nd Soto requ ested tha t they be g iven tim e to   consu lt
w ith cou nsel from  the Solicitor's office beca u se of the pendency of
their discrim ina tion com pla ints.  16 FM SHRC a t 2241.  Shortly
a fter the m eeting , Opera ting  Eng ineers Bu siness A g ent M cGu ire
ca lled Rya n to let him  k now  tha t Hyles ha d decided to bu m p
into the pla nt opera tor position.  Rya n refu sed the requ est, sta ting
tha t it w a s u ntim ely.  A A A  refu sed to a ccept a ny of the
com pla ina nts' su bsequ ent w ritten requ ests to bu m p   for the sa m e
rea son. Id.
   Following  the second la yoff, Hy1es, Dennis, M ea rs, a nd Soto
filed a  second discrim ina tion com pla int, a lleg ing  tha t the M a rch
1993 la yoff w a s in reta lia tion for their M SHA  rela ted sa fety
a ctivity.  A A A  reinsta ted the com pla ina nts on A pril 26, 1993. 
A fter their reinsta tem ent, the com pla ina nts w ere frequ ently  
g iven redu ced work ing  hou rs.  In A pril 1993, A A A  beg a n hir-



ing  ten new em ployees a nd increa sed its ou tpu t of finished
m a teria l.  In A u g u st 1993, A A A  posted a  seniority list indi-
ca ting  tha t Dennis, M ea rs a nd Soto ha d seniority da tes of 
Ja nu a ry 1993.  W hen M ea rs a sk ed why the list did not reflect  
his orig ina l seniority da te, Rya n responded tha t he ha d no
seniority. Id. a t 2242.
   The Secreta ry issu ed fou r com pla ints for ea ch of the tw o
la yoffs, a nd a n eig ht da y hea ring  w a s held.  A t the close of the
hea ring , the ju d g e issu ed a  bench decision g ra nting  the
com pla ina nts tem pora ry reinsta tem ent, a nd a  w ritten decision
followed.  16 FM SHRC 31 ( Ja nu a ry 1994)( A LJ).  Therea fter, 
the ju d g e issu ed his decision on the m erits of the com pla ints. 
Initia lly, the ju d g e dism issed severa l procedu ra l defenses ra ised by
A A A , inclu ding  tha t the com pla ints w ere tim e ba rred u nder the
M ine A ct a nd tha t the discrim ina tion com pla ints w ere preem pted
by the Na tiona l La bor Rela tions A ct, 29 U.S.C.
' 141 et seq. ( 1994).  16 FM SHRC a t 2233- 35.  On the m erits,
the ju d g e fou nd tha t A A A  ha d viola ted section 105( c) of the 
M ine A ct by la ying  off the com pla ina nts on tw o occa sions in
reta lia tion for their M SHA  rela ted sa fety a ctivity. Id. a t 2247-
49.

A PPLICA BLE LA W
The principles g overning  a na lysis of discrim ina tion ca ses u nder the M ine A ct a re w ell

settled.  In order to esta blish a  prim a  fa cie ca se of discrim ina tion u nder Section 105( c) of the
A ct, a  com pla ining  m iner bea rs the bu rden of produ ction a nd proof in esta blishing  tha t ( 1) he
eng a g ed in protected a ctivity a nd ( 2) the a dverse a ction com pla ined of w a s m otiva ted in a ny
pa rt by tha t protected a ctivity.  Secreta ry on beha lf of Pa su la  v. M a rsha ll, 663 F.2d 1211  
( 3rd Cir. 1981); Secreta ry on beha lf of Robinette v. United Ca stle Coa l Co., 3 FM SHRC  
817- 18 ( A pril 1981).  The opera tor m a y rebu t the prim a  fa cie ca se by showing  either tha t no
protected a ctivity occu rred or tha t the a dverse a ction w a s in no pa rt m otiva ted by protected
a ctivity.  If a n opera tor ca nnot rebu t the prim a  fa cie ca se in this m a nner, it, nevertheless,   
m a y defend a ffirm a tively by proving  tha t it a lso w a s m otiva ted by the m iner's u nprotected
a ctivity a nd wou ld ha ve ta k en the a dverse a ction in a ny event for the u nprotected a ctivity
a lone.  Pa su la , su pra ; Robinette, su pra .  See a lso Ea stern A ssoc. Coa l Corp. v. FM SHRC,   
813 F.2d 639, 642 ( 4th Cir. 1987); Donova n v. Sta fford Constru ction Co., 732 F.2d 954,  
958- 59 ( D .C. Cir. 1984); Boich v. FM SHRC, 719 F.2d 194, 195-96 ( 6th Cir. 1983)
( specifica lly a pproving  the Com m ission's Pa su la - Robinette test).  Cf. NLRB v.   Tra nsporta tion
M a na g em ent Corp.; 462 U.S. 393, 397-413 ( 1983) ( a pproving  nea rly identica l test u nder
Na tiona l La bor Rela tions A ct).

Direct evidence of a ctu a l discrim ina tory m otive is ra re.  Short of su ch evidence,  
illeg a l m otive m a y be esta blished if the fa cts su pport a  rea sona ble inference of discrim ina tory
intent.  Secreta ry on beha lf of Cha con v. Phelps Dod ge Corp., 3 FM SHRC 2508, 2510 -11



( Novem ber 1981), rev'd on other g rou nds su b nom . Donova n v. Phelps Dod ge Corp., 709 F.2d
86 ( D .C. Cir. 1983); Sa m m ons v. M ine Services Co., 6 FM SHRC 1381, 1398-99    ( Ju ne
1984).  A s the Eig hth Circu it a na log ou sly sta ted with reg a rd to discrim ina tion ca ses a rising
u nder the Na tiona l La bor Rela tions A ct in NLRB v. M elrose Processing  Co., 351   F.2d 693,
698 ( 8th  Cir. 1965):

     It wou ld indeed be the u nu su a l ca se in which the link   
betw een the discha rg e a nd the ( protected) a ctivity cou ld be
su pplied exclu sively by direct evidence.  Intent is su bjective a nd
in m a ny ca ses the discrim ina tion ca n be proven only by the u se 
of circu m sta ntia l evidence.  Fu rtherm ore, in a na lyzing  the
evidence, circu m sta ntia l or direct, the [NLRB] is free to dra w  a ny
rea sona ble inferences.

Circu m sta ntia l indicia  of discrim ina tory intent by a  m ine opera tor a g a inst a  
com pla ining  m iner or m iners inclu des hostility tow a rds the m iner beca u se of his protected
a ctivity a nd dispa ra te trea tm ent of the com pla ining  m iner by the opera tor.  Cha con, su pra  a t
2510.

Dock et Nos. W EST 93- 336- D M , W EST 93- 337- D M , W EST 93- 338- D M ,
W EST 93- 339- D M

W ith respect to these fou r dock ets ( first set of dock ets) for rea sons set forth below , I
find a nd conclu de tha t ea ch of the fou r Com pla ina nts in A pril 1991 eng a g ed in protected
a ctivity, tha t Rya n, the pla nt su pervisor a nd vice- president, a s w ell a s the president,   Sisem ore,
bla ta ntly expressed hostility to the protected a ctivity a nd a  desire to find ou t who "tu rned them
in" so a s to m a k e it so m isera ble for them  they wou ld be g la d to seek  em ploym ent elsewhere. 
Over a  period of  tim e, Respondent w a s a ble to determ ine who the em ployees w ere tha t
eng a g ed in the A pril 1991 protected a ctivity a nd took  a dverse dis-
crim ina tory a ction a g a inst them  in reta lia tion for their ha ving  eng a g ed in the protected 
a ctivity.  The a dverse a ction ta k en inclu ded not reca lling  Com pla ina nts ba ck  to work  for a
prolong ed period of tim e a fter the Ju ly 1992 la yoff while less senior em ployees w ere   
work ing  a nd a t other tim es betw een Ju ly 1992 a nd Decem ber 16, 1993, a ll of which a re
covered by the ba ck - pa y stipu la tion set forth in the stipu la tion m a rk ed a s Exhibit A . 2  This
a dverse a ction resu lted in a  loss of w a g es ( ba ck - pa y) for ea ch of the Com pla ina nts in the 
dolla r a m ou nts set forth in m y decision da ted Novem ber 2, 1994, 16 FM SHRC 2232, which 
in tu rn, is ba sed on the record a nd the a g reed dolla r a m ou nts set forth in the stipu la tion  
signed a nd filed by a ll pa rties.  This stipu la tion w a s a nd is a ccepted by the u ndersig ned  
Ju d g e.  On the sa m e ba sis, a fter considera tion of the releva nt sta tu tory criteria , I find the
a ppropria te pena lty to be a ssessed for the viola tions of Section 105( c) fou nd in this first set  
 of fou r dock ets is $14,000.00.

Dock et Nos. W EST 93-436 -DM , W EST 93-437- D M , W EST 93-438 -DM ,
                    
     2  The stipu la tion signed by a ll pa rties is a tta ched to this Decision a s Exhibit A .



WEST 439- D M
This second set of dock ets, listed a bove, a rose ou t of the second set of discrim ina tion

com pla ints tha t the fou r com pla ina nts filed with M SHA  in Septem ber 1992.  W ith respect to
these dock ets, Dock et Nos. W EST 93-436 -DM , WEST 93-437-DM , WEST 93-438-DM  a nd
WEST 93-439 -DM , I find tha t ea ch of the Com pla ina nts did indeed eng a g e in protected
a ctivity which inclu ded ta k ing  a n a ctive pa rt in the Section 110 ( c) investig a tion of the pla nt
su pervisor, Rya n.  It is u ndispu ted tha t the Respondent w a s fu lly a w a re of the Cla im a nts'
protected a ctivity.  I find, how ever, tha t Respondent took  no a dverse a ction a g a inst the
Com pla ina nts tha t w a s m otiva ted by the protected a ctivity involved in their pa rticipa tion in  
the 110 ( c) investig a tion or in their filing  the second set of discrim ina tion com pla ints.  I find
tha t a ll the a dverse a ction ta k en a g a inst the Com pla ina nts, except for the dem otion of Hyles
from  his lea dm a n position to a  jou rneym a n position, w a s m otiva ted by Respondent's   a nim osity
tow a rds Com pla ina nts for their A pril 1991 protected a ctivity, a nd not m otiva ted by the
protected a ctivity involved in the 110 ( c) investig a tion.  There m a ybe su spicion bu t there    is
no persu a sive evidence of a  ca u sa l nexu s betw een a ny a dverse a ction a nd the Com pla in-  a nt's
protected a ctivity involved in the 110 ( c) investig a tion of Rya n. 

It is on this ba sis tha t I find a nd conclu ded the Secreta ry ha s not proved there w a s a
viola tion of Section 105( c) with respect to this second set of dock ets.  I, therefore, dism iss these
dock ets a nd va ca te the corresponding  proposed $14,000.00 pena lty a ssessm ents for the a lleg ed
viola tions in the second set of dock ets.  Lik ewise, I dism iss Dock et No. WEST 94-   21-DM  in
view  of the fa ilu re to prosecu te a nd stipu la tion nu m ber fou r of Ex. A  which    clea rly sta tes
"there sha ll be no pena lty in the ca se bea ring  Dock et No. WEST 94- 21-DM ."

CREDIBILITY FINDINGS
Ha ving  hea rd a nd observed the dem ea nor of the witnesses a s they testified a t the

hea ring s, I m a k e the following  credibility finding s:
I credit the testim ony of W illia m  S. Sm illie, pa rticu la rly his testim ony tha t he hea rd

Respondent's President Sisem ore a nd its Vice- President a nd Pla nt M a na g er M r. Rya n ha ving  
a  conversa tion tha t clea rly show ed they w a nted to find ou t who filed the ha za rd com pla int 
with M SHA .  He hea rd them  sa y in a  lou d voice, a s thou g h intending  him  to hea r, tha t they
wou ld lik e to k now who filed the ha za rd com pla int so they cou ld m a k e it worthwhile for   
them  to lea ve.  This w a s a  bla ta nt threa t a g a inst m iners who eng a g ed in sta tu torily protected
a ctivity a nd clea rly show ed their intent to reta lia te a g a inst the m iners who eng a g ed in the
protected a ctivity.

I credit the testim ony of the com pla ina nt Ja m es Hyles, tha t Rya n a sk ed him  a nd
lea dm a n G a ry W hite if they ha d a ny idea  w ho "tu rned him  in" a nd tha t Rya n told them  he
w a nted to find ou t who it w a s a nd tha t he wou ld m a k e it so m isera ble for them , they wou ld  
be ha ppy to g o to work  som epla ce else.  I credit Hyles' testim ony tha t while he w a s in the
office of President Sisem ore, he hea rd Sisem ore sa y he wou ld lik e to "find ou t who w a s ca u sing
him  a ll the problem s a nd tha t he wou ld m a k e it worth their while to seek     em ploym ent
elsewhere."



I credit the testim ony of the Com pla ina nts, Hyles, M ea rs, Soto a nd Dennis, inclu ding
their testim ony a s to their tra ining , experience a nd their job qu a lifica tions.  In view  of   
Rya n's bla ta nt hostility to the Cla im a nts' protective a ctivity a nd to his express desire to g et  
rid of those who "tu rned him  in".  I do not credit Rya n's testim ony a s to the job qu a lifica -
tions of the a pplica nts du ring  the releva nt tim e period throu g h the da te of the fina l hea ring  in
this m a tter Decem ber 16, 1993.

I do not credit Rya n's testim ony tha t neither he nor M r. Sisem ore sa id a nything  to the
effect tha t they w a nted to find ou t who ha d m a de the com pla ints to M SHA  so tha t they
( M a na g em ent) cou ld m a k e it worth their ( Com pla ina nts) while to lea ve.  I do not credit 
Rya n's testim ony tha t he did not find ou t who "tu rned in" Respondent to M SHA  in A pril  
1991 u ntil M SHA  sent him  the discrim ina tion com pla ints filed by the fou r Com pla ina nts.

I credit the testim ony of Ca thy A nn M a tchett, the Specia l Investig a tor with M ine 
Sa fety a nd Hea lth A dm inistra tion who pu rsu a nt to her M SHA  a ssig nm ent investig a ted the
com pla ints of discrim ina tion filed by the Com pla ina nts with M SHA .  A lthou g h m u ch of her
testim ony consisted of hea rsa y, I credit her with a ccu ra tely su m m a rizing  the inform a tion  
g iven to her in the cou rse of her investig a tion.  ( See Exhibits G -18, G -19, G - 31, G - 32).  I
credit the testim ony of Pa trick  M cGu ire a nd M a rtin Collins, the bu siness representa tives for
the Interna tiona l Union of Opera ting  Eng ineers, Loca l 12.  M a rtin Collins specia lizes in  
rock , sa nd a nd gra vel a g reem ents for Loca l 12.  ( Tr. 1084).  Collins w a s ca lled a s a  w itness,
respectively, by both Respondent a nd Com pla ina nts.



OPERA TOR'S HOSTILITY TO THE PROTECTED A CTIVITY
A ND THREA TS OF RETA LIA TION

There is strong  convincing  evidence of the opera tor's a nim osity a nd hostility tow a rds the
protected a ctivity a nd their intention to reta lia te a g a inst those em ployees who eng a g ed in the
protected a ctivity when they determ ined their identity.  M a na g em ent's condu ct w a s exa cerba ted
by their m a k ing  lou d voca l threa ts a s to how  they w ere g oing  to reta lia te a g a inst sa id
em ployee( s) once they determ ined who they w ere.  Su ch bla ta nt expressions of hostility ha s a
chilling  effect on a ll em ployees.  It is a n indirect threa t of a dverse a ction in reta lia tion
a g a inst a ny em ployee who da res to eng a g e in protected a ctivity.  This bla ta nt intim ida ting
condu ct is the a ntithesis of the very intent a nd pu rpose of Section 105( c) of the M ine A ct. 
Su ch condu ct on the pa rt of a n opera tor flies in the fa ce of the pu rpose a nd the intent of the
M ine A ct.  The effect a nd the proba ble intent of su ch expression of hostility is to intim ida te
em ployees from  eng a g ing  in protected a ctivity.  Su ch expression of a nim osity tow a rds the
protected a ctivity a nd the express desire a nd a ttem pts to find ou t who "tu rned them  in" with
threa ts of reta lia tion a g a inst those em ployees once their identity is k nown followed by   
a dverse a ction a g a inst the Com pla ina nts, su pports a  rea sona ble inference tha t Respondent   
did, in fa ct, determ ine the identity of the em ployees who pa rticipa ted in the protected a ctivity
tha t ca u sed Respondent "so m u ch trou ble."  K nowled ge of the Respondent is rea sona bly inferred
from  the esta blished fa cts a nd circu m sta nces.

THE A RBITRA TOR'S DECISION
A  m iner's rig hts u nder a  u nion contra ct a re different a nd su bservient to the sta tu tory

protected rig hts of a  m iner u nder Section 105( c) of the M ine A ct.  The cru cia l issu es a nd
procedu res a re different.

The record revea ls pra ctica lly nothing  a bou t the a rbitra tor nor does it dem onstra te the
a dequ a cy of the record on which a rbitra tor's conclu sions w ere ba sed.  I ha ve never seen the
record before the a rbitra tor a nd the decision does not a ppea r to na m e a ll the witnesses who
testified in the a rbitra tion proceeding .  A ssu m ing  the sa m e witnesses testified in the a rbi-
tra tion proceeding  a s in these discrim ina tion ca ses u nder Section 105( c) of the M ine A ct, it is
qu ite clea r I ha ve m a de different credibility finding s tha n the a rbitra tor.  Ba sed u pon the
record before m e I do not g ive a ny w eig ht to the a rbitra tor's decision.  In view  of M a na g e-
m ent's bla ta nt hostility to the protected a ctivity of the Cla im a nts a nd M a na g em ent's obviou s
desire to g et rid of Cla im a nts, I pla ce very little credence in Rya n's testim ony a s to the
qu a lifica tions of the cla im a nts for a va ila ble jobs, pa rticu la rly a s com pa red to qu a lifica tions of
less senior em ployees who w ere work ing  or retu rned to work  before the Com pla ina nts a fter  the
Ju ly 1992 la yoff.  I ba sed m y opinion tha t A ll A m erica n A spha lt viola ted its collective
ba rg a ining  a g reem ent in im plem enting  the la yoff in Ju ly 1992 withou t condu cting  a  pre- la yoff
bu m ping  m eeting , not on the decision of the a rbitra tor, bu t on the provisions of the u nion
contra ct, the testim ony of bu siness a g ents for Loca l 12 of the Union of Opera ting  Eng ineers,
a nd the a dm ission of Rya n a t pa g e 2 of Ex. G -7.

PROTECTED A CTIVITY



I find tha t Rya n, Respondent's vice- president a nd pla nt m a na g er, sta rted ru nning  the
pla nt in A pril 1991 with fu ll k nowled ge tha t m a nda tory ba sic sa fety equ ipm ent su ch a s trip
cords, ha ndra ils, la dders, ca tw a lk s, deck s a nd  g u a rds, w ere not in pla ce.  I credit the  testim ony
of Ja m es Hyles, the lea dm a n of the com bined crew , tha t he com pla ined to Rya n,    to no
a va il, a bou t ru nning  the pla nt withou t the ba sic sa fety equ ipm ent in pla ce.  I a lso credit the
testim ony of the Com pla ina nts tha t they com pla ined a bou t the u nsa fe conditions to their
lea dm a n Hyles a nd to lea dm a n Gera ld Richter.  Hyles' protected a ctivity, in a ddition to his
sa fety com pla int to Rya n, inclu ded the m a k ing  of a  video ta pe of the pla nt ru nning  in its 
u nsa fe condition a nd his tu rning  the video ta pe over to M SHA  a fter his discu ssion with the
other three Com pla ina nts a s to the da ng er involved to em ployees a nd a s to whether he shou ld
ta k e the video ta pe to M SHA .

The protected a ctivity of M ea rs, Soto a nd Dennis consisted of their sa fety com pla ints  to
lea dm a n Hyles a nd Richter a nd their discu ssion with Hyles a s to the da ng er to em ployees
involved in ru nning  the pla nt in its u nsa fe condition a nd their su pport a nd a g reem ent tha t the
Hyles video ta pe showing  the m a ny viola tions of m a nda tory sa fety sta nda rds shou ld be tu rned
over to M SHA .

In the va ca ted decision, I a ppa rently w a s w illing  to g o a long  w ith Respondent's
contention tha t they ha d no k nowled ge of Hyles' protected a ctivity a t the tim e Respondent
dem oted Hyles in October 1991 from  his lea dm a n position to a  jou rneym a n.  I did this only
beca u se there w a s no direct evidence on this point a nd, m ost im porta ntly, beca u se it m a de no
difference a s to the leg a lity of the dem otion in view  of m y finding  a nd conclu sion tha t
Respondent properly dem oted Hyles for his a dm itted on the job m iscondu ct a lone,   irrespective
of Hyles' protected a ctivity.  W hile the Secreta ry presented som e evidence tha t   the pla nt ha d
a  la x policy for ina dvertent fa lling  a sleep on the job, there w a s no evidence tha t Hyles' deg ree
of m iscondu ct w a s tolera ted in other em ployees.  Hyles' u nprotected condu ct w a s clea rly
u nsu ita ble for a n em ployee in a  lea dm a n position a nd Respondent dem oted him    for his
u nprotected condu ct a lone.  I find no dispa ra te trea tm ent in dem oting Hyles from  a  lea dm a n
position to a  jou rneym a n position.

A lthou g h there is no direct evidence a s to the exa ct tim e Respondent determ ined the
identity of those who "tu rned them  in", ba sed on the rea sona ble inference to be dra wn from  
the esta blished fa cts, I find tha t it w a s som etim e before the Ju ly 1992 la yoff a nd reca ll.    
First, it is esta blished tha t Hyles w a s observed m a k ing  the video of the pla nt by m a ny of the
em ployees who work ed with Hyles on the w eek end ju st before the M onda y M SHA  shu tdown of
the pla nt.  Those who observed Hyles m a k ing  the video ta pe of the pla nt's m a ny    ha za rdou s
sa fety viola tions inclu ded lea dm a n Richter.  In this connection it is worthy of note, for
exa m ple tha t Sm illie, a  very credible witness, testified he a ssu m ed Hyles w a s the one    who
tu rned the com pa ny in beca u se Hyles w a s the one who video ta ped the pla nt in its    u nsa fe
condition.  The other three Com pla ina nts work ed u nder Hyles a nd a long  w ith Hyles w ere
exposed to the ha za rdou s w ork  conditions on the w eek end before the M onda y m orning  M SHA
shu tdown of the pla nt.  W hen the fou r Com pla ina nts w ere not ca lled ba ck  to work  following
the Ju ly 1992 la yoff while less senior em ployees w ere work ing , it is rea sona ble, in view  of the
esta blished fa cts, to infer tha t Respondents ha d determ ined tha t Com pla ina nts w ere the ones



tha t eng a g ed in the protected a ctivity tha t ca u sed them  so m u ch trou ble a nd for       tha t
rea son reta lia ted a g a inst them  by not ca lling  them  ba ck  to work .

In a ddition, it is esta blished tha t the Pla nt M a na g er, Vice- President Rya n a nd  
President Sisem ore expressed g rea t hostility to the protected a ctivity a nd a  strong desire to
k now who tu rned the com pa ny in a nd ca u sed them  so m u ch trou ble.  They threa tened to  
m a k e life so m isera ble for those who eng a g ed in the protected a ctivity so they wou ld be only
too g la d to seek  em ploym ent elsewhere.  These fa cts, plu s the fa ct tha t the Cla im a nts w ere
clea rly su bject to dispa ra te trea tm ent by the Respondent not ca lling  them  ba ck  to work  a fter 
the Ju ly 1992 la yoff, while less senior em ployees w ere work ing  lends su pport to a  rea sona ble
inference tha t Respondent ha d k nowled ge of the identity of the em ployees who pa rticipa ted in
the protected a ctivity tha t led to the M SHA  shu tdown of the pla nt, the issu a nce of 29
u nw a rra nta ble cita tions, a nd the 110 ( c) investig a tion of the pla nt su pervisor.  It is rea sona ble 
to infer from  the evidence presented tha t som etim e before the Ju ly 1992 la yoff a nd reca ll,
M a na g em ent determ ined the identity of the em ployees who pa rticipa ted in the protected
a ctivity tha t Respondent so deeply resented.
 SENIORITY

The Union contra ct in effect a t the releva nt tim e ( Ju ly 1992 -  M a rch 1993) sta tes in
A rticle XIII Section 3 the following :

Section 3: Seniority Term ina tion. Seniority sha ll be term ina ted 
by ...( 3) if the em ployee perform s no work  for the Em ployer
within the ba rg a ining  u nit for a  period of six m onths ....

In view  of the m iners' sta tu torily protected rig hts, I find this provision ha s no effect  
on the Cla im a nts' seniority a t a ny tim e releva nt to this decision.  A ny fa ilu re of Com pla in-
a nts to perform  work  for Respondent for a ny six m onths or long er period du ring  the releva nt
tim e period u p throu g h Decem ber 16, 1993, w a s du e to Respondent's illeg a l discrim ina tion
a g a inst the Cla im a nts.  A s sta ted before, the Union a g reem ent is su bservient to the m iners
sta tu torily protected rig hts u nder the M ine A ct.

The Respondent's seniority list for the Cla im a nts a nd other opera ting  eng ineers u nder
the Loca l 12 Union contra ct is a s set forth in Governm ent Exhibits 13, 14, a nd 15.  I find
Cla im a nts seniority da te a t a ll tim e releva nt to this decision, is their da te of hire a s follow s:



   Na m e           D a te Hired
   Hyles, Ja m es                 07-09 - 85

    Dennis, Greg ory              08-21- 86
      M ea rs, Dou g la s            04 -09 -87

    Soto, Derrick          07- 05- 88
These da tes of hire esta blish the Cla im a nts seniority throu g h a ll period of tim e  

releva nt to this decision i.e. throu g h Decem ber 16, 1993, the da te of the fina l hea ring  in   
these ca ses.

FURTHER FINDINGS
1.  Respondent refu sed to reca ll the Com pla ina nts ba ck  to work  a fter the Ju ly 1992

la yoff in reta lia tion for Com pla ina nts ha ving  eng a g ed in protected a ctivity which resu lted in
M SHA  issu ing  m a ny cita tions a nd shu tting  the pla nt down.

2.  Respondent's cla im  tha t Cla im a nts w ere not reca lled shortly a fter the Ju ly 1992
la yoff beca u se Com pla ina nts w ere not qu a lified for a va ila ble work  is pretextu a l.

3.  Respondent m a nipu la ted the shift a nd job a ssig nm ents in M a rch of 1993 for the
specific pla nned pu rpose of term ina ting  the Cla im a nts em ploym ent in reta lia tion of their
protected a ctivity tha t resu lted in the shu tdown of the pla nt, the 29 u nw a rra nta ble cita tions  
a nd the 110 ( c) investig a tion of Rya n, the pla nt m a na g er a nd vice- president of the com pa ny.

BA CK - PA Y A ND PENA LTY
In the decision of Novem ber 2, 1994 ( 16 FM SHRC 2232) I directed cou nsel for the

pa rties to confer with ea ch other with respect to the rem edies du e ea ch of the Cla im a nts a nd
encou ra g ed the pa rties to rea ch a  m u tu a lly a g reea ble resolu tion or settlem ent of these   
m a tters.

W hen the pa rties fina lly inform ed m e they cou ld not rea ch a n a g reem ent a s to the
specific dolla r a m ou nt, I set the m a tter for hea ring  on M a y 8 -  10, 1995, in Riverside
Ca lifornia .  Ju st da ys prior to the schedu led M a y 1995 hea ring , the pa rties a fter conference
ca lls on M a y 5th a nd M a y 8, 1995, notified the Ju d g e tha t they ha d rea ched a n a g reem ent on
the dolla r a m ou nts du e.  They requ ested ca ncella tion of the M a y hea ring  on the g rou nds tha t 
 it wou ld no long er be necessa ry or produ ctive, in a ny w a y, in view  of a  stipu la tion rea ched  
by the pa rties.  The schedu led hea ring  w a s ca nceled a nd on M a y 22, 1995, the pa rties filed  
the stipu la tion, a tta ched hereto a s Ex. A .

In the stipu la tion the pa rties, a ssu m ing  lia bility, a g ree to certa in dolla r a m ou nts of
ba ck - pa y du e ea ch Cla im a nt from  A pril 1991 u p throu g h the da te of the fina l hea ring  in
these ca ses, Decem ber 16, 1993.  The pa rties stipu la te tha t the interest beg a n to a ccru e on
M a rch 15, 1993, on the entire ba ck - pa y a w a rd, a nd tha t Respondent sha ll m a k e a ll leg a lly
requ ired pa yroll dedu ctions a nd withholding s.



Ba sed on the record a nd the stipu la tion a tta ched a s Exhibit A , I enter the following :
ORDER

Respondent is ordered to pa y the Com pla ina nts' ba ck  w a g es a nd interest for a ll  
periods throu g h the da te of the fina l hea ring  in these ca ses, Decem ber 16, 1993, the  
following  a m ou nts:

      Na m e A m ou nts
Ja m es Hyles $20,837.24 plu s interest 3
Derrick  Soto $34,347.10 plu s interest
Dou g la s M ea rs$38,656.34 plu s interest
Greg ory Dennis $36,159.32 plu s interest

It is fu rther ordered the RESPONDENTS PA Y a  civil pena lty of $14,000.00 to the
Secreta ry of La bor for Respondent's viola tions of Section 105( c) of the M ine A ct a s cha rg ed 
in Dock et Nos. W EST 93- 336-DM , WEST 93- 337-DM , WEST 93- 338-DM  a nd  WEST 93-
339-DM .  A ll a m ou nts pa ya ble by Respondent pu rsu a nt to this order sha ll be pa id within 40
da ys of the da te of this decision.

It is fu rther ORDERED  tha t Dock et Nos. W EST 93-436 -DM , WEST 93-437-DM ,
W EST 93-438-DM , WEST 93-439 -DM  a nd  WEST 94- 21-DM  be DISM ISSED  a nd their
corresponding  proposed pena lties VA CA TED .

A u g u st F. Cetti
A dm inistra tive La w  Ju d g e

                    
     3   Interest sha ll be com pu ted in a ccorda nce with the Com m ission's decision in
Secreta ry/ Ba iley v. A rk a nsa s- Ca rbona , 5 FM SHRC 2042 ( D ecem ber 1983), a t the a d ju sted prim e
ra te a nnou nced sem i- a nnu a lly by the Interna l Revenu e Service for the u nderpa ym ent a nd
overpa ym ent to ta xes.  Interest sha ll be com pu ted from  M a rch 15, 1993, u ntil the d a te of pa ym ent
of ba ck - pa y a w a rded.
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