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Statenent of the Proceedi ngs

These consol i dat ed proceedi ngs concern proposals for
assessnment of civil penalties filed by the petitioner against
t he respondents pursuant to the Federal M ne Safety and Heal th
Act of 1977, seeking penalty assessnents for alleged violations
of certain mandatory safety standards found in Part 75, Title 30,
Code of Federal Regul ations.

Docket No. WEVA 94-377 concerns two all eged viol ati ons and
proposed civil penalty assessnents of $100, 000, filed against the
corporate respondent Consolidation Coal Conpany (Consol) pursuant
to section 110(a) of the Act.

Docket No. WEVA 94-379 concerns a civil penalty assessnent
proposal of $9,000 agai nst the individual respondent M ne Super-
i ntendent Robert G Watt pursuant to section 110(c) of the Act.

M. Watt is charged as an agent of Consol with "know ngly
aut horizing, ordering, or carrying out" one of the violations
filed against Consol (Order No. 2724034).

Docket No. WEVA 94-380 concerns a civil penalty assessnent
proposal of $8,000 agai nst the individual respondent M ne
Foreman Danny E. Crutchfield pursuant to section 110(c) of



the Act. M. Crutchfield is charged as a Consol agent with
"knowi ngly authorizing, ordering, or carrying out" one of the
violations filed against Consol (Order No. 2724034).

A consol i dated hearing was conducted in these cases in
Beckl ey and Charl eston, West Virginia, and the parties submtted
posthearing briefs that | have reviewed and considered in the
course of ny adjudication of these matters.

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977,
30 U S.C " 801 et sea.

2. Comm ssion Rules, 30 CF. R " 2700.1 et seq

3. Sections 110(a) and 110(c) of the Act. Section 110(a)
provi des for assessnent of civil penalties against m ne operators
for violations of any mandatory safety or health standards, and
section 110(c) provides as follows:

Whenever a corporate operator violates a mandatory
health or safety standard or know ngly viol ates or
fails or refuses to conply with any order issued

under this Act or any order incorporated in a final
deci sion i ssued under this Act, except an order

i ncorporated in a decision issued under subsection (a)
or section 105(c), any director, officer, or agent of
such corporati on who know ngly authori zed, ordered, or
carried out such violation failure or refusal shall

be subject to the sane civil penalties fines, and

i nprisonnment that nay be i nposed upon a person under
subsections (a) and (d). (Enphasis added)

4, An "agent" is defined in Section 3(e) of the Act
(30 U S.C. " 802(e)) to nean "any person charged with respon-
sibility for the operation of all or part of a coal mne or other
m ne or the supervision of the mners in a coal or other mne."

5. 30 C.F.R 75.334(b)(1) and 75.364(a)(2).



| ssues

| n Docket No. WEVA 94-377, the issues include (1) whether
Consol violated the cited mandatory safety standards, (2) whether
the violations were "significant and substantial” (S&S),
(3) whether the violations resulted froman unwarrantable failure
to conply with the cited standards; and (4) the appropriate civil
penalties to be assessed, taking into account the civil penalty
assessnent criteria found in section 110(1) of the Act.

In the two individual section 110(c) cases, the principal
i ssue i s whether or not the named respondents know ngly author-
i zed, ordered, or carried out the alleged violation, and if so,
the appropriate civil penalties that should be assessed for the
violation. Additional issues raised by the parties are
identified and di sposed of in the course of these decisions.

The parties stipulated, in relevant part, to the follow ng
(Tr. 11-12; Exhibit ALJ-1):

1. Consol is the corporate owner and operator
of the Anmpnate No. 31 M ne, and the m ne
operations are subject to the jurisdiction
of the Act.

2. I n 1993, the Anpnate No. 31 M ne produced
614, 339 tons of coal and Consol produced
approximately 39.7 mllion tons of coal in
all of its operations.

3. The maxi mum penalty which could be assessed
for the violations agai nst Consol pursuant to
30 US.C " 820(a) will not affect its ability
to remain in business.

4, Robert G Watt was enployed by Consol as
Superintendent of the Anpbnate No. 31 M ne on
Decenber 29, 1992, and was an "agent" of the
operator within the nmeani ng of Section 3(e)
of the M ne Act.

5. Danny E. Crutchfield was enpl oyed by Consol
as M ne Foreman of the Anpbnate No. 31 M ne on
Decenber 29, 1992, and was an "agent" of the
operator within the nmeani ng of Section 3(e)
of the Mne Act.

6. Copi es of section 104(d)(1) Order Nos. 2724034



and 2724035 may be admtted into evidence for

t he purpose of establishing their issuance and
not for the purpose of establishing the accuracy
of the statenents asserted therein.

7. MSHA | nspector WlliamUhl, Jr., was actim in
his official capacity as an authorized represen-
tative of the Secretary of Labor when he issued
t he subj ect orders.

8. True copies of the orders were served upon Conso
or its agent as required by the Act.

Backgr ound

On Tuesday, Decenber 29, 1992, at approximately 2:00 p.m,
on the day shift, a methane expl osion occurred on the
2-1/2 (MMJ 015) section. (MSHA has characterized the incident
as an "explosion,"” and the respondent has characterized it as
an "ignition.") Although there were no fatalities, five mners
suffered serious burns and have not returned to work.

According to MSHA' s Report of Investigation (Exhibit G 2),
the mne was ventilated by three exhausting main fans, one gob
fan, three intake shafts, and one intake drift. The G easy Creek
shaft and Dunford shaft were utilized for both intake and return
air courses. There were four nechanized mning units on retreat
at the time of the incident, and coal was extracted fromthe
wor ki ng sections by renote-controll ed continuous-m ni ng nmachi nes.

Coal was transported by shuttle cars to the section dunping
points and then carried by belt conveyor to two underground
track | oadout areas. Haul age continued along the track to the
surface. The m ne enployed 128 underground m ners and ei ght
surface mners. Production averaged 3,482 clean tons of coa
per 24 hours, on three shifts per day, 5 to 6 days a week. The
m ne |iberated approximately 3,800,000 cubic feet of nethane
per 24-hour period. A regular MSHA AAA inspection was on-goi ng
on Decenber 29, 1992. Respondent Robert G Watt was the general
m ne superintendent, and respondent Danny Crutchfield was the
general m ne foreman.

MSHA initiated an accident investigation on Decenber 30,
1992, and it continued in January and February 1993. Spot
i nspections were al so conducted concurrently with the investi -
gation, and several 104(a) citations, a section 104(d)(1)
citation, and several section 104(d)(1) orders were issued for
al l eged violations of certain mandatory safety and health
standards. Two of the orders are the subject of these
pr oceedi ngs.



Section 104(d) (1) "S&S" Order No. 2724034, March 3, 1993,
cites an alleged violation of 30 CF. R 75.334(b)(1), and the
cited condition or practice is described as foll ows:

An adequat e bl eeder system was not provided to
control the air passing through the worked- out

area of the 2-1/2 section, MMJ 015, to continuously
dilute and nove away nethane-air m xtures fromthe
active workings and into a return aircourse. Air
measurenents taken by MSHA ventil ation specialists

i ndicated that only 2,037 cubic feet per mnute of
air was passing through the bl eeder regulator. This
condition was reveal ed during an MSHA AFB acci dent
investigation after a nmethane expl osi on had occurred.

Section 104(d) (1) "S&S" Order No. 274035, March 3, 1993,
cites an alleged violation of 30 CF.R 75.364(a)(2), and the
cited condition or practice is described as foll ows:

Based on evi dence obtained during this accident

investigation, it is determ ned that adequate

weekl y exam nations were not being made to determ ne

the effectiveness of the 2-1/2 section bl eeder system

Statenents given by conpany officials, Bob Watt,

superi ntendent, and Danny Crutchfield, m ne foreman,

were that no one was exam ning the bl eeder regul ator

and the area was inaccessible. The approved

ventilation map indicates that the back side of the

2-1/2 section, MWJ 015, can be examned. This is a

contributing factor to the nethane expl osi on which

occurred on 2-1/2 section, MMJ 015, Decenber 29, 1992.

MSHA presented the testinony of five mners who were working
when t he Decenber 29, 1992, ignition occurred. Continuous m ner
operat or and hel per Jackson M Wi taker, who suffered injuries
and has a pending | aw suit agai nst Consol, testified that dril
hol es were used as a bl eeder and he was aware of regulators on
ot her sections, but was not aware of other drill holes that were
used as bl eeders. He stated that the roof in the gob areaAwas
falling good,@ and that three or four pillar roons were pulled,
but he could not see back to the drill holes at the back of the
section.

M. Whitaker stated that he could not recall exactly what
was going on the day of the ignition. He stated that m ning
began at the No. 4 entry and the nethane nonitor on the m ner
machi ne "gassed off" the machi ne when the nonitor showed
1.5 percent nethane. It was not comon to find that nmuch nmet hane



on the section. Section foreman Bill Bandy canme to the area and
made gas checks while waiting for an electrician, and he checked
the nonitor. The problemwas cleared up by the existing air and
a nmechanic certified that the nonitor was functioning properly.
M ne foreman Crutchfield came to the area after he was notified
of the incident.

M. \Whitaker stated that he nade methane checks after the
machi ne stopped and he found none. He proceeded to the No. 5
entry and tinbers were installed and curtains were hung before
m ni ng continued. He confirmed that he was in the No. 5 entry
when the expl osion occurred and he had just conpleted mning a
lift. Before the explosion, the roof was dripping and he
observed one crack of three or four inches and it was "not out
of the ordinary." He |oaded out one car and the roof started
cracki ng again. He backed out and decided to take one nore | oad
with no problem The roof "started working a little bit" and
started "acting up pretty good and dropping. Things got | oud
in the gob" and the roof felt Iike it was going to fall and he
started to run down the No. 5 entry. He believed he would be
covered up and he | ooked back and saw "a ball of fire" com ng
out of the mddle of the gob in the roof that had not fallen
and he started burning and was picked up and thrown down. He
described the injuries he received. He stated that the roof
crack was "hairline" before the ignition, but that it kept
i ncr easi ng.

On cross-exam nation M. \Whitaker confirned that Foreman
Billy Bandy instructed himto nmake ventil ation adjustnents before
t he expl osion occurred in order to force nore air to the return.

He confirnmed that the check curtains at the No. 3 and 4 entries
were properly install ed.

M. Whitaker stated that ten shuttle cars of coal were
| oaded out of the Nos. 4 and 5 entries on Decenber 29, prior
to the ignition. He confirned that there were three or four
m ner "gas-offs,” and it was believed that sonething was w ong
with the m ner because .1 and .2 percent nethane was detected
when checked with nmethane detectors. He confirned that
M . Bandy was not consulted about all of the "gas offs" and
that M. Crutchfield was not present all of the tinme when these
occurred (Tr. 180-254).

Clifford AL Payne testified that he was working on the
2-1/2 section day shift on Decenber 29 as a roof bolter, and
the section was in retreat and had been in that node for nore
than a week. He stated that he was not famliar or involved
with the drill holes on the section. He was aware that drilling
was taking place, but has never seen regulators that had been
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drilled through solid coal blocks.

M. Payne stated that he was in the crosscut between the
No. 4 and 5 entries when the nethane expl osion occurred. He
descri bed what he observed and heard and stated that he saw "a
big ball of flame" that covered the entry. He confirmed that
he wal ked off the section together with two other m ners who
were in the area (Tr. 30).

On cross-exam nation, M. Payne stated that at the tinme of
t he expl osion, he had no reason to w thdraw hi nsel f because he
was not aware of any gas in the area, and had no other reason to
wi t hdraw because of any hazardous conditions on the section. He
stated that when he was at the area where the m ner was operating
prior to the explosion, the roof "was working hard" and the m ner
was backed out. The roof started "runbling” again approxi mately
20 mnutes prior to the ignition (Tr. 30-41).

Wrley Whitt testified that he was working on the
2-1/2 section on Decenber 28, 1992, as a scoop operator on
the evening 4:00 p.m to mdnight shift, and that he was not
i nvol ved in the explosion that occurred on the day shift the
next day. The section was engaged in retreat m ning and was
advancing and retreating for approxinmately two weeks prior to
the explosion. He stated that he helped drill sone of the
hol es at the back of the section. He explained that the holes
were initially drilled with two inch dianmeters and they were
re-drilled to three inch dianeters and he drilled five of the
holes. He was told the holes were used for ventilation, and
in his mning experience he had never seen drill holes used as
ventilation regulators (Tr. 41-56).

On cross-exam nation M. Witt stated that he had a genera
under standing of his safety rights under the BCOA agreenent and
was aware of his right to withdraw from unsafe areas. He stated
that in Decenber 1992, the section was taking weight, including
br oken tinbers, blocks that were split, and increased rib
sl oughage. He confirnmed that there were no net hane probl ens on
the section and that it had "good air."

In response to further questions, M. Witt stated that
when he returned to the section on Decenber 30, 1992, the area
fromthe track to the dinner hole appeared different in col or.
It appeared grey in color and darker than it did before the
ignition. He confirnmed that he has exercised his safety rights
in the past without any problenms (Tr. 56-73).

Joseph M Curry testified that he worked on the
2-1/2 section as a day shift shuttle car operator on Decenber 29,
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1992, and was injured in the nmethane expl osion that day and has
not returned to work. He was engaged in retreat m ning at that
time, and this mning had taken place for approximately a nonth
prior to the explosion. He was not famliar with the drill holes
at the back of the section, but knew they were there and believed
they were being used as a regulator. Regulators are normally
constructed with cinder blocks or non-conbustible materials.

M. Curry marked the | ocation of a regulator on a di agram
of the 2-1/2 section and explained that it was cut through where
there was a lot of air and four or five ventilation curtains were
installed to control the air. He explained that it took two or
three days to construct the regul ator.



M. Curry could not recall how many pillars were pulled
on Decenber 29, 1992, and he stated that the m ner machi ne was
two breaks back fromthe gob and that the roof had fallen cl ose
to where he was working. The roof had also fallen in the dril
area. He confirnmed that on Decenber 29, 1992, it was not
possible to | ook back to the drill holes fromthe pillar |ine
and he could not see back into the gob area. He would be about
50 feet fromthe gob while |oading the shuttle car.

M. Curry stated that he arrived on the section at
8:40 a.m, on Decenber 29, 1992, and after a brief safety neeting
he proceeded to begin |oading. He stated that the m ner machi ne
"gassed off" three tinmes that day. On the first occasion, the
operator believed the nmethane nonitor had mal functioned. He
parked the machine and waited for an electrician. However, the
met hane cl eared up and none was detected when checked with hand
hel d detectors. The electrician checked the nonitor |ater and
found that it was functioning properly. Foreman Bandy stated
that he had found nethane in the No. 5 entry, and forenan
Crutchfield canme to the area and sone ventilation curtains were
changed and tightened up outby the No. 5 entry. Three curtains
were tightened and M. Curry marked their |ocation on the
diagram He confirned that it was not common to find nethane
on the section.

M. Curry stated that he never heard M. Crutchfield say
anyt hi ng about nethane when he canme to the section and that
he was there for about 15 mnutes. After the curtains were
tightened, M. Curry proceeded to the No. 5 entry and 20 shuttle
cars were | oaded out. He was at the feeder dunping a | oad when
t he expl osion occurred. He stated he saw "blue light fire" go
down the belt line and conme back and that it was hot. He dropped
to the ground and went to the breaker by the intake. It was
dusty and snoky and he wal ked out of the area with other m ners
(Tr. 74-112).

On cross-exam nation M. Curry described his injuries
and confirnmed that he has a pending |aw suit agai nst Consol .
He stated that when the m ner "gassed out" the second tine,
el ectrician Harold Perry checked it out and he did not know
if foreman Bandy was notified. Wen the machi ne gassed out
the third time, M. Perry was not needed. M. Curry saw
M. Crutchfield speaking wwth M. Bandy but could not recal
observing M. Crutchfield making any nmet hane checks. However,
he was not with himall of the tinme and could not recall tell-
ing the MSHA investigator that M. Crutchfield was present for
30 mnutes. M. Curry stated that there was a lot of air
pressure between the gob and the regul ator and that he was not
famliar wth any m ne map that shows an additional drill hole
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regulator in the m ne

M. Curry confirmed that he was at the No. 5 entry for three
m nutes before the ignition and that the roof "was working" at
that time. The m ner operator had backed the machi ne out and was
waiting for the roof to quiet down, and stated that he would
| oad only one nore | oad before pinning the roof (Tr. 112-149).

Eugene Dawson testified that he worked on the 2-1/2 section
for approximtely a year prior to the nethane expl osion on
Decenber 29, 1992. He has not worked since that tine. He was
a roof bolter, but worked as a shuttle car operator on the day
shift on the day of the explosion. The section had been on
retreat for at least a nonth or two prior to that event. He
could not recall conplaining to anyone about the conditions,
and could not recall the conditions on the section when he
arrived at 8:00 a.m, on Decenber 29, 1992. He operated the
of f-standard shuttle car that day and | oaded out ten car | oads
on the No. 4 entry before his lights went off. He took the
car out of service approximately an hour before the expl osion.
He had little know edge about the drill holes being used as a
regul ator and had never seen this in the past. He had no
know edge of the gob roof conditions on Decenber 29, 1992.

M. Dawson believed the m ner "gassed out"” one tinme on
Decenber 29, 1992, and that M. Dean, the operator, asked for a
mechanic. He had no know edge of the two subsequent occasions
when the machine quit. He recalled roof falls in the gob area
prior to Decenber 29, but was never concerned about them

M . Dawson stated that he was in the belt entry with a
shuttle car waiting for the electrician when the ignition
occurred. He described what occurred and thought it was a roof
fall. He snelled heat and felt like his hair and cl othes were
on fire. After the explosion, he wal ked off the section to the
man bus with M. Dean, M. Curry, M. Payne, and M. Whitaker
(Tr. 157-170).

On cross-exam nation, M. Dawson confirnmed that he has a
pendi ng | aw suit against Consol. He stated that the cut-through
on the left side of the section where curtains were installed was
made out of concern for the ventilation. There were no nethane
probl ens on the section and he was not aware of any other dril
holes in the mne (Tr. 171-190).

Franklin M Walls has been enpl oyed by MSHA since August
1970, at the Princeton District No. 4 Field Ofice. He was hired
as an electrical inspector, and in 1986 worked as a refuse and
i mpoundnent inspector. He also reviewed and processed m ne
ventilation plans from 1987 through 1994, and he expl ai ned how
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this was done (Tr. 193-196). He was famliar with the Anpnate
No. 31 M ne, and since 1990 has been involved in review ng the

m ne ventilation plan supplenents submtted to MSHA and hi s usual
Consol contact was m ne engi neer Frank Underwood (Tr. 197).

M. Walls was famliar with the 2-1/2 m ne section and was
involved in the approval of the ventilation plan suppl enent and
map relating to that section (Tr. 198). On voir dire by Consol's
counsel, M. Walls stated that he reviewed and conpared a di agram
of the section prepared by MSHA and the original mne ventilation
map projections and found themto be consistent. He confirned
that m ning was authorized to be conducted anywhere within the
areas depicted in the red or pink hash marks shown on the map
(Tr. 199-210). M. Walls explained the |ines, markings, and
proj ections shown on the diagram He stated that the projections
i ndi cate how Consol intended to mne and they are used to devel op
the ventilation plan. Once they are placed on the ventilation
map they beconme part of the mning plan (Tr. 208-209). However,
MSHA can only cite a violation of the plan and not the
projections (Tr. 209).

M. Walls described the entries that were previously first
m ned and devel oped on the section during an earlier tinme. He
expl ai ned that Consol intended to m ne through the previously
m ned areas to the back of the section and then conme out again
during second mning. Once mning is conpleted, the roof falls
and the area is then considered a worked-out gob area (Tr. 213-
214).

M. Walls confirmed that he was involved in the review and
approval of the section ventilation plan and he net and di scussed
it with m ne superintendent Watt and conpany engi neer Frank
Underwood. He explained the plan that was to be foll owed, and
it included cutting through two places at the back of the section
that were to serve as the main bl eeder system He explained as
follows (Tr. 215):

We had two projections on the map. W would cut
t hrough and put controls in them One of them would
be a stopping. The other would be a regulator. And
we woul d cut through that block of coal out into the
ol d, existing mne works which was part of the m ne
bl eeder systemthat went to the fan

After that was acconplished, we would start retreat
m ning, retreat back out of this area, with the venti -
| ation basically com ng from behind, across the m ne,
goi ng through the gob and out the back end, which our
belief was that was a good way to carry the nethane
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that may be rel eased or any other toxic substances that
may be released. It would be carried away fromthe

m ners, out the back end of the block, to the fan, to

t he out si de.

M. Walls stated that the original mne map had a hand-
witten notation that stated, "[t]his area can be exam ned,"
and it is represented on the diagramthat he referred to
(Tr. 219). He stated that M. Underwood placed the notation
on the map to facilitate the plan approval process w thout the
need for an additional cut through drilling plan that woul d
normally be required if an area that is to be cut through
cannot be exam ned (Tr. 220-222).

M. Walls stated that there was no discussion as to how
the regul ator woul d be constructed because, "we understood what
a regulator is when we talk about a plan,” and "we basically
know what we're going to do" when building a regulator (Tr. 222).
He explained that in building a regulator after cutting an entry
t hrough, "we take our cinder blocks or cenent blocks, sonme form
of inconbustible material, and we reduce the size opening to the
size that it takes to ... whatever anpunt of ventilation we
decide is going to go through it. It's normally built out of
cinder blocks with a certain size opening in it" (Tr. 222-223).

M. Walls confirmed that the Septenber 15, 1994, ventilation
pl an was the twenty-first plan review that he was involved in
processing, and that it was still in effect in 1992, subject to
any subsequent suppl enents that may have been submtted and nade
a part of the plan (Tr. 224; Exhibit G39). He confirned that
the plan descri bed how regul ators and other ventilation controls
are to be constructed (Tr. 224-225).

M. Walls stated that he has reviewed an average of fifty
ventilation plans a year from 1986 or 1987 through 1994, and t hat
he has never seen a proposal to use drill holes as a regul ator
(Tr. 226). He confirmed that when he discussed the first plan
supplenent with M. Watt and M. Underwood, it was felt that
t here should be a m ni mum of 10,000 cfmof air going through the
regul ator (Tr. 229).

M. Walls further explained the discussion concerning how
t he bl eeder woul d be evaluated on retreat mning pursuant to the
pl an suppl ement (Exhibit G 40), as follows (Tr. 229-230):

Q Now, was there any discussion as to how
t he bl eeder woul d be evaluated on retreat m ning?

A. Yes.
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Q Woul d you explain how that woul d be done?

A Yes. We were going to -- the air that
passed through that regul ator would be back into a
bl eeder system that had air novenent from other areas
of the mne, to evaluate what was goi ng across the
gob and out that hole, we would take cross-sectional
readi ngs across the entries of the section, itself,
and reduce the air that was traveling normal returns,
the air that was traveling back out of the belts, air
comng into the section.

And we woul d deduct all that was | eaving the
section by those returns outby and the belt outhby
from what was com ng through the section and nmake
the assunption that the renmai nder was goi ng out the
regul ator we put in the back end of the section.

M. Walls confirmed that the March 6 letter to himfrom
M. Underwood concerni ng proposed ventil ati on changes and new
proj ections, when read together with the ventilation map and
di agram constitutes the first supplenmental ventilation approval
(Tr. 236).

M. Walls stated that a | ater additional plan suppl enment
and map were submtted with a limted nunber of changes to the
section ventilation and he reviewed the map and di agram and
confirmed that they are accurately depicted on the approval map
(Tr. 245). He also confirmed that the second plan suppl enent and
August 31, 1992, nmap was received by MSHA on Septenber 2, 1992,
in the Princeton, West Virginia Ofice (Tr. 246; Exhibit G 57).
(The first supplenent is Exhibit G56; Tr. 247). None of these
pl an suppl ement changes affect the requirenent for a regul ator at
t he back side of the section (Tr. 248). M. Walls stated that he
did not discuss the use of drill holes as the regulator, and no
one fromthe m ne ever asked himif drill holes were acceptable
as a reqgulator (Tr. 249).

M. Walls further explained the cross-sectional readings for
eval uating the bl eeder systemw th only one regul ator where the
air would be | eaving the gob and going into the return. Under
t he proposed changes as reflected in Exhibit G57, additiona
regulators would be in the gob. He did not believe there was
any way of determ ning by cross-sectional readings where the air
was going once it entered the gob if there was nore than one
regul ator. The additional regulators had to be neasured in order
to accurately determ ne what the ventilation was doi ng, but he
did not know when additional regulators were established. The
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face plan that was with the plan show ng how the regul ator would
be eval uated by cross-sectional readings only showed the one
regul ator at the back end of the section (Tr. 250). However, if
one could travel into the return entries to those regul ators,
actual air nmeasurenents could have been nade to determ ne how
much air was com ng out (Tr. 250-251).

M. Walls stated that if the additional regulators were
accessi bl e, cross-sectional readings could be conbined with
readi ngs of the air |eaving those regulators. However, he did
not know if the regulators were accessible. He believed those
regul ators woul d provide a better overall neans of eval uating
the overall ventilation (Tr. 254). He confirnmed that he was not
involved in issuing the violation, but believed it was issued
because the additional regul ators were inaccessible and did not
provi de a neans for evaluating the gob (Tr. 255).

On cross-exam nation, M. Wills stated he has a high schoo
education and no formal college or engineering training (Tr. 9).
He coul d not comment on whet her Consol provided an adequate
bl eeder system "because | was not involved in any of that," and
that he only knew about what the ventilation plan called for and
was not involved in the MSHA accident investigation (Tr. 9).

M. Walls stated that the approved witten plan, rather
t han any conversations | eading to plan approval, is controlling
and he agreed that conversations are not incorporated as part
of the plan (Tr. 11). He confirned that the twenty-first plan
revi ew approved in 1989 was the base plan applicable to the
section, and the first supplenent was approved in approximtely
March and April 1992 (Tr. 13-14). There were two neetings
concerning this supplenent, and M. Watt and M. Underwood were
at the first neeting, but M. Watt was not at the second one
(Tr. 18-19). M. Walls stated that the notation on the venti -
lation plan indicating that the place at the back section where
the holes were drilled was accessi ble was nmade by M. Underwood
at his (Walls) instruction in order to avoid the filing of a cut-
t hrough plan (Tr. 21).

M. Walls stated that a face ventilation plan, which was
part of the plan approved during March/ April 1992, showed the
hol es bei ng devel oped at the back of the section, and a notation
on the plan indicated that the air going through the holes "could
be eval uated by cross-sectional readings, sonething to that
effect” (Exhibit G40; Tr. 2). He confirned that BEP Ten, the
bl eeder eval uation point shown on the plan, is the eval uation
point that was in place for the air fromother m ne areas com ng
t hrough the area where the drill hole cut through was | ocated
(Tr. 24-25).
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M. Walls agreed that Consol was free to m ne anywhere on
the section within the hash marks shown on Exhibit G 56. He
al so agreed that when the plan supplenent nodified projections
of August 31, 1992, were submtted, the projections for the
five entries shown on Exhibit G 57 had not been driven all the
way to the back of the section (Tr. 29). He confirnmed that the
addi tional plan ventilation controls are only proposed controls
and Consol could install themas needed (Tr. 31). The three
proposed regul ators shown in pink on Exhibit G57, and the one
regul ator at the back of the section as shown on Exhibit G 56,
coul d have been installed at Consol's discretion (Tr. 31). He
expl ained that these ventilation controls were "additiona
controls that woul d be added. Everything is proposed. There
isnotime limt onit. He puts the controls as he needs to
as he goes" (Tr. 35). MSHA's counsel conceded that Consol was
free to choose the sequence and direction of mning wthin the
section area, but stated that Consol was "always required to
have an adequate bl eeder system on that section"” (Tr. 39).

M. Walls stated that he has had many contacts with
M. Watt over the years in connection with review ng venti -
| ati on plans and considers himto be a good m ne superintendent
who took an interest in his mne. He stated that, "I think a
ot of himin that respect” (Tr. 39). M. Walls stated that he
al so had a high regard for M. Underwood and considered himto
be a good engineer (Tr. 40). He did not believe that M. Watt
woul d engage in any "know ng" violations or aggravated conduct
(Tr. 40).

M. Walls stated that on Decenber 29, 1992, BEP 10 was
not an approved eval uation point for the section. The face
test plan sinply indicated that the section air was going in
the direction of BEP 10 and was bl ended with air com ng from
ot her m ne areas, but the approved eval uati on nethod on retreat
m ning was the cross-sectional readings as shown on the plan
(Tr. 41-48). M. Walls agreed that regul ators not designated
as BEP points do not have to be accessible and there are many
of those all over the mne (Tr. 49).

Mark D. Hrovatic testified that he fornmerly served as
the assistant m ne superintendent for three years and was so
enpl oyed on Decenber 29, 1992. He is currently enployed by
t he Commonweal th of Virginia as a safety and training technica
speci ali st and has been so enployed for two years (Tr. 65). He
confirmed that he visited the section once or twice a week and
he was famliar with the submtted ventilation plan supplenents.
The original devel opnment plans called for driving entries to
t he back of the section and cutting through one entry into an
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existing return air course and establishing a regulator. At a
certain point, however, mning deviated fromthe original plan
and pillar mning proceeded to the |eft hand side of the section,
and m ning then continued devel oping the original projected

five entries (Tr. 67-68).

M. Hrovatic stated that regulators are nornmally constructed
with concrete and cinder blocks with sone of the bl ocks renpoved
for air passage. A simlar type regulator was discussed for the
back of the section, but a series of holes were drilled instead,
ten feet fromthe back return entry out of concern that the
st oppi ng woul d crush out allowing nore air to go through the
section, robbing other mne areas of air (Tr. 71). He discussed

this with . Watt, M. Crutchfield, and Chi ef Engi neer M ke
Del grande. M. Hrovatic stated that he was concerned about the
possibility of the drill holes crushing out, but did not express
t hese concerns (Tr. 73).

M. Hovatic stated that M. Crutchfield i nformed himof the

decision to drill the holes, but did not indicate who nade the
decision and sinply pointed to M. Watt's office (Tr. 74). He
stated that while driving the No. 5 entry, drilling was taking

pl ace ahead of the mning to avoid cutting through the return
entry, and because the back side of the entry was not accessible.
At that tinme, he was not aware that the ventilation plan indi-
cated that the back area could be exam ned and only becane aware
of this after the ignition occurred. He was not aware that anyone
had been in that area prior to the cut-through and the roof
conditions there were adverse (Tr. 75).

M. Hrovatic stated that he "probably" spoke with
M. Watt and M. Crutchfield about having 10,000 to 12,000 cfm
of air going through the drill holes that were functioning as a
regul ator. He observed that twenty holes, an inch-and-one half
in diameter were drilled and he took an air reading of 6,000 cfm
t hrough the holes. An additional five holes were drilled and
he deci ded that the holes should be enlarged. M. Watt then
instructed himto enlarge the five holes to three inches and
M. Hrovatic instructed the evening shift to do this. After
the five holes were enlarged, M. Hrovatic nmeasured 6,000 or
7,000 cfmof air passing throught he holes. He then ordered
the day shift foreman to reamout the rest of the holes with a
scoop to assure the passage of 10 to 12,000 cfmof air through
the holes. The scoop batteries were Iow, and he then told the
evening shift crew to reamout the remaining 20 holes. However,
he | earned the evening after the ignition that the holes were
never enl arged.

M. Hrovatic stated that he was told that there was approxi-
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mately 50,000 cfmof air on the section, with 10,000 cfm going
t hrough one regul ator, and 15,000 cfm through the other three
regulators (Tr. 84-86). He stated that after he told M. Watt
that he was going to enlarge the drill holes to three inches,
M. Watt never inquired as to whether or not the holes were
redrilled (Tr. 87). He confirmed that nethane was never a
probl em whi |l e devel oping the section and driving the entry, and
he occasionally found .2 to .4, but no nore than that (Tr. 88).
He was aware of other drill holes in the mne that were used as a
regul ator in the past, but these were not on an active section
(Tr. 89).

On cross-exam nation, M. Hrovatic stated that his intake
readi ngs on the section would fluctuate between 50,000 and
57,000 cfms of air and he marked a map with the | ocations of
these readings (Tr. 92-93). He confirnmed that after ream ng
out five of the drill holes there were 6,000 cfm s com ng
t hrough the holes (Tr. 93). He nmade the decision to ream out
the 25 holes to three inches and he was satisfied that this
woul d provide the desired 10,000 cfmat the back of the section.

He agreed that if the holes were drilled out, M. Watt would be
left wwth the clear inpression that there would be 10,000 to
12,00 cfmof air going through the holes (Tr. 94). He further
agreed that M. Watt was conscientious about safety and the
wel fare of the mners and that he woul d never engage in any
aggravat ed conduct or a know ng violation of any MSHA regu-
lations (Tr. 95).

M. Hrovatic confirmed that he was M. Crutchfield' s
i mredi ate supervisor and that he never told himthat enlarging
the holes would increase the air flowto 10,000 to 12,000 cfm
t hrough the holes. He did not knowif M. Crutchfield was at
any neetings subsequent to the discussions about the advantages
and di sadvantages of a traditional regulator and the drill hole
regulator. He considered M. Crutchfield to be a conpetent
supervi sor who had the best safety interests of the people
working for himat heart and he believed that M. Crutchfield
woul d not know ngly authorize, order, or carry out a violation of
the Mne Act (Tr. 98). M. Hrovatic stated that M. Crutchfield
woul d have been aware of the original projections for the
suppl emental plan for the section and that he was aware of the
drill holes at the back of the section.

Billy T. Bandy testified that prior to his retirenment in
March 1993, he was enployed at the mne as a section foreman and
was in charge of the day shift on Decenber 29, 1992, filling in
for the regular foreman who was on vacation. He arrived on the
section at 8:25 a.m, and found no problens in the No. 4 entry
or on the section (Tr. 100-103). He perforned pre-shift and

18



on-shift exam nations, including nmethane checks al ong the gob

line. He detected one percent nethane com ng out of the gob at

the breaker tinbers at the No. 5 heading and this occurred around

the sanme tinme the continuous m ner gassed off in the No. 4 entry.
He believed the nethane nonitor on the m ner machi ne was set to

shut off at one and one-half percent nethane. He then called

M. Crutchfield to conme to the section and infornmed hi mabout

t he nmet hane he found and the machi ne gassing off (Tr. 106-107).

M. Bandy stated that M. Crutchfield came to the section
and stayed there about a half an hour. No ventilation changes
were made until the mner was noved to the No. 5 entry a hour
and a half later. He described the ventilation changes that
pushed the air over the mner nmachine. He confirnmed that
M. Crutchfield cane to the section after these changes were
made, and that he did not immediately notify M. Crutchfield
about the m ner gassing out (Tr. 111).

M. Bandy stated that M. Crutchfield was summoned to the
section after the mner had cleared up, and that the ventilation
changes that were nade were routi ne changes when m ning noved to
the No. 5 entry and they were not made in response to the m ner
machi ne gassing off (Tr. 114). He confirnmed that he had no
know edge of the drill holes at the back of the section and
could not renmenber any drill holes used as a regulator. He
made no ventilation changes after the machi ne gassed off
because he and M. Crutchfield believed that "everything had
cleared up" (Tr. 116).

M. Bandy stated that his on-shift exam nation included
an evaluation to determne if the section bl eeder was oper-
ating properly, and he stated that "any tinme | can get
seventeen thousand feet of air into a bleeder line, | know the
bl eeder is operating properly” (Tr. 116). He confirned that
he neasured 17,000 cfmof air going into the gob right over the
m ner machi ne and he neasured this with an anenoneter at the
| ast pillar block going into the gob line fromrib to rib. He
recall ed that some roof was hanging inby the No. 5 entry into
the gob, but did not know how nuch (Tr. 118). He stated that
t he bl eeder was working and he determ ned this by checking the
anount of air and observing the air pressure on the ventilation
curtains (Tr. 120-121).

On cross-exam nation, M. Bandy stated that when he called
M. Crutchfield to come to the section, he told himhe would be
ri ght down and arrived 20 to 25 mnutes later. He stated that
M. Crutchfield proceeded to check out the section and he
observed himtaking readings in the No. 4 and 5 work areas.
M. Crutchfield then infornmed himthat the section was "okay"
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(Tr. 123).

M. Bandy stated that he has worked with M. Crutchfield
for nore than 20 years and considered himto be a know edgeabl e
and sensitive person about his job, and absol utely concerned
with safety on the job. He stated that M. Crutchfield never
asked himto performany unsafe act that woul d endanger his
safety or the safety of mners (Tr. 125). He also worked with
M. Watt for four or five years and agreed that he was concerned
with the welfare and safety of everyone in the mne, and that he
woul d never knowi ngly violate any MSHA regul ati ons or ask anyone
else to do so (Tr. 126).

M. Bandy further explained the ventilation adjustnents
that he made and he believed he had good positive air flow across
the gob (Tr. 128-132). He confirned that conpany policy required
pre-operational checks to be made on the equi pnent while he
conducted his fire boss or on-shift checks, and clean up is done
all of the tinme when there is no | oading taking place (Tr. 137).

MSHA | nspector Donald Whitetestified that he participated
in the accident investigation by conducting a rock dust survey
after the explosion occurred, but had no input into the issuance
of any of the violations. He confirnmed that Appendix Cto the
accident report is a map of the | ocations where the rock dust
sanples were to be taken. The map was plotted prior to his visit
to the section and not all of the requested sanple areas were
accessible. He identified Appendix D as the results of his
sanmpling (Tr. 166-170).

On cross-exam nation M. Wite confirned that the sanple
results show the inconbustible percentages at the tinme the survey
was taken, and he agreed that sanples taken inmediately prior to
or close to the ignition would be a better indication of the
conditions that existed at the tinme of the ignition, as opposed
to the sanples taken six or seven days later (Tr. 172, 176-177).

He agreed that an ignition or explosion would have an effect on
his sanple readings (Tr. 178). He also agreed that the com
bustibility |l evel of an area cannot be determ ned by "eyeballing
it," and that any citations he issues nust be verified by sanples
(Tr. 179). He confirned that he has read a Bureau of M nes
report by M. Don Mtchell, where it was stated that the percent
of i nconbustible content was greater after an expl osion than
before (Tr. 180).

Clete R Stephan, principal engineer, MSHA Ventilation
Di vision, Pittsburgh, Pennsylvania, testified that he is a
regi stered professional engineer, holds a B.S. degree in civil
engi neering fromthe University of Pittsburgh (1976), and has
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wor ked for MSHA since 1977 conducting accident investigations
(Exhibit G50, Tr. 182-185). He was qualified and accepted as
an expert in explosions and mne fires, and he confirned that
he participated in the accident investigation in question, and
aut hored pages 23, 25-31 of the report, and Appendix E and J
(Exhibit G 1, Tr. 189).

M. Stephan confirnmed that he concluded that "the
ignition that occurred was the result of frictional heating
or piezoelectric discharges that occurred during the fall of
the roof in the gob" (Tr. 197). Although other potenti al
ignition sources were identified, M. Stephan stated that
they were elimnated because of the direction of the ignition
sources with respect to where the explosion occurred (Tr. 198).

M . Stephan explained frictional heating and di scharges,
the el ements necessary for a methane expl osion, and the extent
and area covered by the explosion (Tr. 199-206). He confirned
t hat page 27 of the report reflects that the original nethane
accunul ati on probably averaged 5.5 to 6.5 percent and he
expl ained that this was based on "the extent of the flanme and
t he magni tude of the forces" (Tr. 207).

I n response to a bench conment concerni ng any opinion by
M . Stephan concerning any inadequacies wth respect to the
cited bl eeder, petitioner's counsel responded as follows
(Tr. 214-215):

JUDGE KOUTRAS:. |Is there sone way we can speed
this up so we can get into his opinion as to why
t he bl eeders were inadequate?

MR, W LSON: Your Honor, M. Stephan is not a
ventil ation expert.

JUDGE KOUTRAS: He is not going to get into that?
MR. WLSON: No, he is not going to get into that.

On cross-exam nation, M. Stephan stated that he did not
interview any of the m ner eyew tnesses who were on the section
at the tinme of the explosion, including M. Wayne Dean. He
confirmed that he did not review M. Dean's statenents to MSHA
and State of West Virginia investigators with respect to what he
saw when the ignition occurred. He further confirnmed that he
was not aware of any eyewitness testinony prior to witing his
report (Tr. 219). M. Stephan expressed several opinions based
on the statenents of w tnesses during the hearing concerning a
roof crack previously described by M. Dean and the source and
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| ocation of the ignition (Tr. 220-226).

M. Stephan confirnmed that he was in the mne only one tine
on January 4, 1993, for less than one shift, for approxi mately
three hours (Tr. 234). He stated that he was satisfied that he
had enough i nformation through his personal inspection or as
provi ded by others involved in the investigation to render an
opinion (Tr. 238-239).

Gary G Wrth, MSHA M ning Engi neer, Technical Support
G oup, Bruceton, Pennsylvania, stated that he has been enpl oyed
by MSHA since 1989, and previously worked for a construction
conpany and as a mning engineer for US. Steel Mning Conpany.
He received a B.S. degree in mning engineering in 1984, fromthe
University of Pittsburgh, and is enrolled in a master's program
at West Virginia University (Exhibit G49). He is a registered
pr of essi onal engi neer and conducts m ne ventilation surveys at
the request of MSHA's district managers. He was accepted as a
m ne ventilation expert (Tr. 13, 19). He confirned that he spent
three days at the mne on January 4, 5 and 26, 1993, conducting a
ventilation survey of the 2-1/2 section (Tr. 14-19).

M. Wrth stated that the survey was conducted by two teans.

One person conducted the survey in the outby area or nouth of
the section, and he covered the inby face areas, and the dril
hol e area. He also observed the roof conditions in the gob. He
confirmed that he prepared the ventilation part of the accident
report, at pages 13 to 19, and Appendix L. He was not involved
in the drafting or review of any of the violations issued in
t hese proceedings, or in the investigation and special penalty
assessnents concerning the individual respondents (Tr. 20-22).

M. Wrth stated that a ventilation survey is conducted to

determ ne the extent of the ventilation system including air
fl ow anounts and directions, and the pressure differentials
associated with the air flow H's survey of the 2-1/2 section
was i ntended to enconpass the air flow entering and | eaving the
section. In view of the inaccessibility of several exit points
for the section gob, he could not conclusively determ ne where
all of the air flow was going (Tr. 23-24). He confirmed that he
visited the drill hole area on January 5, to try and determ ne
the air quantity exiting the holes. He did this by taking
anenonet er readi ngs i nby and outby the holes that exited into a
bl eeder entry designated as a return on a mne map, and pitot
t ube and magnahel i ¢ gauge readi ngs at each individual drill hole.

The pitot tube readings are reflected on Appendix L to the
report, but the anenoneter readings are not in the report

(Tr. 24-32).

22



M. Wrth stated that his calculations reflect that 447 cfm
of air would pass through all of the drill holes at a certain
pressure differential of water gauge inches, and that regardl ess
of the existence of the gob, he believed that the nmaxinum air
flow that could pass through the drill holes was 2,828 cfm of
air, regardless of any changes in the conditions (Tr. 37-38).

He denied that his inability to reach the regulators on the left
hand side of the section had any inpact on his evaluation of the
drill holes (Tr. 41-42).

M. Wrth stated that on January 4, 1993, he neasured
10,000 cfmin the No. 5 entry, and 7,000 to 8,000 through all
of the curtains. He had no particular reason to question
M. Bandy's air nmeasurenent of 16,000 to 17,000 cfmgoing into
the gob, but did not believe that M. Bandy coul d determ ne
t he adequacy of the bleeder systemfromthat one neasurenent.
Measurenent of air entering a gob area is only one conponent
of the bl eeder system and one needs to know how nuch air is
entering the gob at different |ocations, the air distribution
within the gob, how much air is |leaving the gob, and the nethane/
oxygen concentrations within the gob and at the gob exit points
(Tr. 44).

M. Wrth stated that wwth 17,000 cfmof air going into the
gob, and less than 3,000 cfm going through the drill holes, sone
of the air would return, sone woul d have gone back to the dril
hol es, and the rest would have gone to the two regulators on the
| eft-side or down the left side return. 1In short, the difference
bet ween the air going through the drill holes and circul ating
t hrough the gob would eventually work its way back and go out
of the regulators (Tr. 46). He confirmed that all of this air
circulation constitutes an air bl eeder systemw thin the nmeaning
of section 75.334(b) (1) (Tr. 47).

M. Wrth was of the opinion that the requirenents of
section 75.334(b) were not being nmet on Decenber 29, 1992,
because the nethane that is usually present at any gob area woul d
mgrate to the high right side of the section and would not be
di luted because of the limted air quantity and insufficient air
velocity in the gob. Gven the fact that the section had very
little nmethane in the past, the one percent detected in the
No. 5 return, and the gas-off of the machine in the No. 4 push
was an Aalarmng factor@ that led M. Wrth to conclude that At hey
wer e having sone sore of probler (Tr. 52-54).

Referring to Map Exhibits G 58, G 59, and di agram
Exhibit G60, M. Wrth further discussed what he believed
to be the air flow patterns on the section. He stated that
t he one percent nethane found by M. Bandy was in the return
air entry taking the air out of the mne (Tr. 59). He believed
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t hat net hane that had accunul ated in the gob due to the | ow

air flowtoward the drill holes had mgrated to the No. 4 entry
causing the mner machine to gas out. This indicated to him
that the bl eeder system was not working properly. He agreed
that the air flow pattern was sweeping the gob gas and reduci ng
it to one percent in the return and that the remaining air was
exiting through the left side regulators (Tr. 61). M. Wrth
believed that after noving into the No. 5 entry and naki ng
ventil ation changes, the body of gas that exited was pushed away
fromthe face and back into the gob area (Tr. 62, 64-65).

M. Wrth believed that after the m ner machi ne gassed out,
air was then available to dissipate the nethane detected by the
machi ne nonitor, but that the air was again pushed back into
the gob. Wen asked if the foreman knew that, he responded
"apparently they didn't" (Tr. 65).

Concedi ng that the air was sweeping the gob area and had
diluted and di ssi pated the nethane that caused the machine to
gas out, M. Wrth was still of the opinion that the bl eeder
systemdid not do what it was supposed to do because the nethane
was not conpletely renoved fromthe gob area and was only
contained there. Under the circunstances, he concluded that
"this was an indication that they had a problem and that the
bl eeder was not working effectively" (Tr. 66). He did not
bel i eve that the gassing out of the machi ne was an indication of
a pocket of nethane because nethane higher than .3 or .4 percent
was never previously encountered on the section. He stated,
Athat is why it should have alerted them and in fact it did.

M. Bandy called for help" (Tr. 67).

M. Wrth explained his understandi ng of cross-sectional
readi ngs for evaluating the bl eeder system and he agreed that
this woul d have been an effective way of evaluating the
2-1/2 section pursuant to the initial ventilation plan and map
projections where five entries were to be driven to the back of
the section and one regulator was to be installed at the | ocation
where the drill holes were nmade. He agreed that the initia
pl an that showed air exiting the gob at one location at the
back of the section was an acceptable nethod for eval uating
how much air was flow ng into the bl eeder and how nuch was
exiting. However, he did not believe this was an effective
bl eeder eval uation nethod on Decenber 29, 1992, because m ning
had taken place to the left side of the section and additi onal
regul ators were installed. Upon pulling back fromthe back end
of the section, there were three outlets fromthe gob area into
t he bl eeder system and cross-sectional air readi ngs woul d not
indicate the air flow distribution within the gob. It would
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only indicate how much air was entering the gob, and woul d not
i ndicate where it was exiting or how nuch air was exiting at
each gob location. He believed that any prudent experienced
m ni ng person would know this (Tr. 69-70).

M. Wrth testified that the April 1992, ventilation plan
suppl enent testified to by Inspector Walls was the initial plan
that provided for cross-section air readings for evaluating the
bl eeder system as stated by the notation that appeared in the
upper right hand corner of the plan (Exhibit G 40). The nota-
tion states that "upon retreat mning the bl eeder systemw ||
be evaluated by the difference in intake and return readi ngs
on the section.”

M. Wrth stated that the April plan notation constituted
a projection given to MSHA as to the bl eeder eval uation nethod,
but that a subsequent plan suppl enent submtted in August or
Sept enber 1992, did not contain the notation in question
(Exhibit G42; Tr. 73-75). He did not believe that cross-
sectional readings were a valid bl eeder evaluation nethod
after mning started to the left side of the section and
two new regul ators were added because no one was travelling
to the three regulator | ocations as required by the regul ations,
and managenent had no idea where the air was going (Tr. 77-79).

M. Wrth further explained that the three regul ator
| ocati ons were inaccessible and could not be travel ed. Wekly
exam nati on neasurenents of the nethane, oxygen, and air flow
direction where air enters the bl eeder were required as part
of the bl eeder evaluation, but this was not being done because
the regul ators were not accessible, and "MSHA was told they
could travel to this area" (Tr. 79).

M. Wrth gave his opinion as to where he believed the
"body of nmethane" was |located in the gob area prior to the
expl osi on, and what he believed to be the air pattern that
was ventilating the gob area (Tr. 85-87). He stated that
approximately 2,000 to 3,000 cfmof air would have been goi ng
back toward the drill holes (Tr. 87). He confirmed that in
all of his ventilation surveys he has never seen drill holes
used as a regulator. The |ocation of bleeder evaluation point
BEP 10 has al ways been unclear to himand he was unsure as to
whet her he had ever traveled there (Tr. 90).

On cross-exam nation M. Wrth stated that at the tine
of his ventilation evaluation on January 4 and 5, 1993, it was
his intent to evaluate the section as it was at the tinme of
the ignition, but he was told that there were sone differences.
The right return regul ator had been bl own out and sone of the
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ri ght side stoppings were damaged and |l eaking (Tr. 92). He was
told that an attenpt had been nmade to restore the section to the
condition it was in at the time of the ignition, and he was under
the inpression that "they attenpted to do that, and when they got
finished, that was the best they could do" (Tr. 95).

M. Wrth stated that he was aware of conflicting accounts
about the accuracy of the ventilation schematic of the section
at the time of the ignition, as depicted in Appendix Gto MSHA' s
accident report, and he denied that this schematic was the
foundati on of his opinion concerning the adequacy of the bl eeder
system (Tr. 97, 105). He explained the conflicting information
(Tr. 97).

M. Wrth did not believe that a pocket of nethane rel eased
fromthe strata in the nunber 4 entry caused the m ning machi ne
to gas off, but agreed that this was a possibility (Tr. 107).

If this occurred, he further agreed that the pocket of nethane
"woul d be ventilated out,” and sonme would go into the gob and
some would go out the return in the No. 5 entry (Tr. 108).
However, in light of no prior encounters with nmethane on the
section, he believed that the existence of a strata nethane
pocket would be an abnormality (Tr. 109).

M. Wrth agreed that assum ng the one percent nethane
detected by M. Bandy in the No. 5 entry occurred at the tine the
machi ne gassed off in the No. 4 entry, this would be consi stent
with the possibility that sufficient nethane was released in the
No. 4 entry to gas off the machine and that part of that nethane
went into the gob and part went to the return as it was supposed
to do (Tr. 109-110). This would indicate that "the return is
doing its job as far as taking return air fromthe face. It
doesn't say anything about the gob" (Tr. 110).

M. Wrth could not state whether the "body of nethane”
reached into the No. 5 entry. He explained that equi pnent
movenent could affect the air flow patterns, and he agreed that
t he net hane body was being diluted down to one percent in the
No. 5 entry, but that the concentration of any nethane body is
i ndeterm nabl e and could vary within seconds in different areas.

He believed that changed air flow patterns noved the body of
met hane, and he stated that his opinion in this regard "is
specul ation, but it is also ventilation engineering know edge"
(Tr. 114).

M. Wrth believed that all of the nmachine gas offs occurred
in the No. 4 entry before mning noved to the No. 5 entry, and
he did not dispute M. Bandy's air neasurenment of 17,000 cfm of
air (Tr. 116). He stated that the adequacy of the bl eeder system
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is dependent on whether it is noving nethane out of the gob area
into the return, and this should be determ ned by nethane tests
at the gob exit points (Tr. 117).

M. Wrth confirmed that he took a series of bottle sanples
on January 5, to determ ne the methane and oxygen content of the
air exiting the gob area, and he believed that one to two percent
met hane was detected in the sanples. He stated that this "woul d
i ndi cate that nmethane was com ng fromthe gob exiting the dril
hol es" (Tr. 120). He did not believe his test results are in his
report (Tr. 119). Referring to an MSHA report concerning air
test sanples collected on January 5, 1993 by I nspector George
Martin (Exhibit R63), M. Wrth could not recall if M. Mrtin
t ook those sanples and he had not previously seen that particular
report (Tr. 123, 125).

M. Wrth believed that the nmethane in the gob on
Decenber 29, 1992, woul d have been consuned by the ignition, and
the process would have had to start over again on Decenber 30,
and whet her or not an inactive bl eeder on that day woul d have

resulted in very high nmethane readings at the drill holes would
be specul ative. However, it was his opinion that high nethane
readi ngs probably woul d have occurred at the drill holes on

Decenber 29. He concluded that the nethane woul d have been

di scoverabl e by the weekly exam nati ons which he cl ai nred were not
conduct ed, and al though he was of the opinion that it accumnul at ed
over a period |onger than a week, he also stated that he did not
know how long it took to accunulate (Tr. 131-132, 135).

M. Wrth was of the opinion that under the conditions
present on Decenber 29, 1992, no reasonably prudent m ning person
woul d have eval uated the section gob or bl eeder system based on
cross-sectional readings (Tr. 136). He |earned through hearsay
that the conditions were abated when personnel "went back to the
drill hole regulators and picked and shovel ed a hol e through the
bl ock of coal" (Tr. 143).

M. Wrth recalled a note he gave to his supervisory

acci dent investigator, "Skip" Castanon, at his deposition stating
that it was inpossible to conpletely evaluate the section gob
because he could not access the two left side regulators. He
believed that his inability to reach those regul ators woul d not
affect his opinion about the bleeder system However, he con-
ceded that it was not possible for himto perform and devel op a
conplete air quantity bal ance of the entire system (Tr. 146-147).

M. Wrth confirmed that he never reviewed the section
weekl y exam nati on books, or the section pre-shift or on-shift
books for the days preceding the ignition to determ ne whet her
air readings were taken at the air intake because he did not
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believe they were relevant to his evaluation of the section
(Tr. 150-151).

M. Wrth agreed with his prior deposition testinony that
it was possible that nmethane could be rel eased and ignited by
a two-inch crack or fall of roof, with a possible rel ease of
met hane and ignition source froma piezoelectric spark (Tr. 151-
153).

M. Wrth believed that he had sufficient general inforna-
tion to render his opinion as to the situation that existed on
the section at the tinme of the ignition (Tr. 169). He also
believe that he was able to evaluate the ventilation system and
the gob air flow, but conceded that he could not determ ne the
exact anount of air exiting the gob (Tr. 170).

M. Wrth stated that he has never seen pipes in stoppings
used as a regulator. He agreed that at the tinme of the ignition
pillar recovery was taking place, and a bl eeder system exi sted on
the section and it was being used to control the air passing
t hrough the area. He did not believe that the air was diluting
the nethane air m xtures (Tr. 172-173). However, he agreed
that the air bottle sanples taken on January 5, 1993, show ng
1. 38 percent nmethane at one of the regulator drill holes indi-
cated | ess nethane than was being liberated in the gob area,
and that it was diluted with the air and carried out through
the drill holes and into the bleeder entry return air course
(Tr. 176-178).

M. Wrth agreed that falling rock was the expl osion
ignition point, and he did not totally discount the crack in
the roof as the origin of the ignition, or that nethane could
have been liberated fromthat crack. Even if he were to accept
the eyew tness account of M. Dean, he would still conclude that
the flame travel ed back into the gob and ignited the nethane in
the gob. He did not believe there was a body of nethane in the
No. 5 entry beneath the crack because there was sufficient
ventilation at that |ocation and the crack woul d not have
i berated a body of nethane that would have expl oded in that
entry (Tr. 183-184). M. Wrth was aware of no evidence that
M. Watt knew about the m ner machine gas offs (Tr. 185).

MSHA | nspector Wlliam M Uhl, Jr., testified that he al so
serves as a special investigator, was famliar with the subject
m ne, and was the resident inspector there for 12 to 18 nonths
in 1988 and 1989. He was "nore or |less" the |ead coordinator in
t he accident investigation conducted in this case, working under
the direct supervision of ASki pf Castanon. He confirmed that the
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only infjured mner he interviewed was M. Dean. He stated that
he based his conclusion that an expl osive range of nethane was
present in the gob area on the fact that "... it was obviously
there. An explosion occurred which resulted in the burns, the
men being burnt” (Tr. 200).

Referring to Map Exhibits G40 and G 42, M. Unhl explained
what was required and intended in the two mne ventilation
pl ans in question (Tr. 204-210). He further expl ained why he
believed the cited bl eeder system was i nadequate. He stated
that I nspector Walls accepted a plan that would all ow t he
devel opnent of five entries to the back side of the section.
The air was to be passed through the regulator that was pro-
jected on the plans, but it was never established, and M. Walls
"gave the conpany an alternative neans of evaluating this systent
(Tr. 213). M. Uhl believed that the only way to effectively
eval uate the bl eeder was to absolutely follow the projections
and "use this regulator, determ ne the intake, determ ne the
return air, find the difference, which will automatically tel
you that the rest of it is going here" (Tr. 213). However,
Consol deviated fromits projections, and when it decided to
pillar the area, it |ost access to the two regul ators that had
previously been established, and the bl eeder was no | onger
effective (Tr. 214).

M. Uhl acknow edged that MSHA was aware of violations of
the ventilation plan, but elected not to cite the violations
"because of a grace period and sone other confusion that entered
in" (Tr. 212). He further explained that when an effective
eval uation cannot be done, m ning nust stop and the area
re-ventilated or sealed. 1In the instant case, the mning
sequence established by Inspector Wall was not foll owed through
and the weekly exam nations indicate only air intake and belt
readings, with no return readings (Tr. 215).

M. Uhl acknow edged that the 2,000 cfmof air exiting the
gob may have been constantly diluting the nmethane, but the |aw
requires it to be rendered harm ess. He believed that the
machi ne gas off shoul d have al erted sonmeone that sonething was
wrong with the functioning of the bleeder and that it was not
continuously diluting and carrying away the buil dup of nethane.
He stated that, "M . Watt may have previously experienced
simlar situations and |I know M. Watt would not have accepted
anything |l ess than ten thousand at that point"™ (Tr. 218). He
further indicated that M. Watt was given "assunptions,"”
accurate nmeasurenents were never taken, and he was never given
t he actual amount of air that was passing through the drill holes
(Tr. 218).
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Wth regard to whether M. Watt and M. Crutchfield acted
reasonably and prudently, M. Uhl stated that "M. Watt's plan

for the drill holes thenselves it not the issue. The issue is the
air that he wanted back there and never got there. | think he
tal ked ten to twelve thousand, ... and to ne, that woul d be

reasonablefl (Tr. 230). M. Unl stated that as the m ne superin-
tendent and mne foreman, M. Watt and M. Crutchfield direct
everything that goes on at the mne (Tr. 231).

M. Uhl stated that the manner in which M. Watt and
M. Crutchfield initially intended to m ne the section "was
great” and that "they can drive anywhere they want to within
t hese boundaries provided it does not subject these people to
an unsafe condition."™ However, he concluded that when they
deviated fromthe initial planned projections and destroyed
access to the regulators as a neans of neasuring the air
| eaving the gob "they started destroying the ventilation plan,
as it was originally designed for this section" (Tr. 232).
M. Unl believed all of this was taking place over a period
of "about a nonth or so" (Tr. 232).

When asked about the 2,000 cfms of air exiting the back of
the gob, M. Unhl stated that based on his experience in working
wth M. Watt, "he just would not accept two thousand at this
area" (Tr. 235). M. Uhl agreed that M. Watt was seeking an
anount of air that he believed would be adequate to ventilate the
area (Tr. 236). In response to a question as to why M. Watt
was charged with a "know ng" violation, M. Unhl responded that
"he has know edge of what took place on this section. He has
know edge that he can not get to these areas and he directed this
to be pulled back, and M. Watt is a know edgeabl e man, he knows
what needs to be done" (Tr. 236).

M. Unhl concluded that it was inpossible to evaluate the
bl eeder "other than the way these experts canme in and used
conplicated equi pment to determ ne where the air was going,
comon sense tells us that the air is not going to flush the
gob, it is sinply going to skirt the gob ..." (Tr. 236). He
al so believed that M. Crutchfield and M. Watt shoul d have
conducted a bl eeder evaluation to insure that the system was
operating and functioning properly (Tr. 237). \Wen asked when
M. Crutchfield and M. Watt began discussing the drill holes,
M. Uhl responded, "I had no know edge of -- and MSHA had no
know edge of the drill holes" (Tr. 238).

M. Unl testified to his gravity and negligence findings

concerni ng the inadequate bl eeder citation, No. 2724034, and
he stated that he based his "high negligence" unwarrantable
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failure finding on the followng (Tr. 239-240):

A Well, we determ ned the high negligence
because of the know edge that both M. Watt and
M. Crutchfield would have had. This is their plan.
They hand carried this through. They were fully aware
of the stipulation and the direction and where all of
the regul atory measures going to be maintained on the
section. They had first-hand know edge of that.

M. Uhl testified to the abatenent actions taken and he
stated that the violations were verbally issued to Conso
Vi ce President Ron Whoten during the first part of the investi-
gation, with "conversationsl with the superintendent and m ne
foreman, and then reduced to witing in March, 1993. The
violations were intended to refer back to the day of the
ignition on Decenber 29, 1992 (Tr. 241-242).

M. Uhl explained the notation he made on the order that
M. Watt and M. Crutchfield stated that "no one was exam ni ng
t he bl eeder regulator and that the area was inaccessible"
(Tr. 244). He believed that if the bl eeder eval uation had been
properly made, M. Watt and M. Crutchfield would have been
aware of the worsening situation and woul d have been able to take
corrective action. He believed that the m ne exam ners were not
doi ng anything wong and fal sely believed that the bl eeder was
wor ki ng effectively (Tr. 245).

M. Uhl stated that M. Watt and M. Crutchfield verbally
stated that the one regul ator was not being exam ned, but had
indicated on the map that the area was accessible (Tr. 246).
When asked about M. Walls' testinony about how the map notation
was made, M. Unhl responded, "that as far as he was concerned,
that was to speed up the adm nistrative work as far as the map"
(Tr. 247). If the regulator was inaccessible, Consol would have
to file for relief not to travel the area. It nust otherw se
follow its projected mning sequence, and if it decides to
deviate fromthat it nust conply with whatever ventilation
adjustments are required (Tr. 249).

M. Uhl expl ai ned sone photographs that he took depicting
the condition of the gob area (Exhibits G 45; Tr. 251-256).
He stated that he based his unwarrantable failure finding for
failure to conduct adequate weekly exam nations, No. 2724035,
on the followng (Tr. 256):

THE W TNESS: Wel |, because of know edge that
managenent woul d have of the overall conditions which

31



woul d tell a person, a prudent person, you know, that
it would be inpossible to nake that evaluation the
way it was bei ng done.

M. Uhl did not know whether any air eval uations were being
made when mning was taking place on the left side of the section
prior to the start of the pillaring fromthe back of the section
and when asked if there was any evidence that no eval uati ons were
made while mning to the left, he responded, "I don't recal
| ooking at that" (Tr. 258). He agreed that for the week prior
to the ignition two evaluations were nmade with regard to how
much air was com ng on the section and how nuch was com ng down
fromthe belt.

On cross-exam nation, M. Uhl stated that he was not a
m ni ng engi neer and has a high school education, with no degree
in anything related to mining or mning ventilation. He |ast
worked in the coal mning industry for a coal conpany in 1975.
He served as an assistant mne foreman, but was never involved
in any ventilation plan subm ssions to MSHA (Tr. 261).

M. Unl confirmed that he was famliar with BEP 10, and
upon review of an August 31, 1992, nmap, he noted a seven-inch
diameter drill hole reference on the map, but had no know edge
of the hole and could not explain what it was used for (Tr. 264).

He acknow edged that if the air was going through the dril
hole, it would be routed to BEP 10, as shown by the nmap arrows
(Tr. 266).

M. Uhl stated that pursuant to section 75.364(a)(2)(iii),
the entire bl eeder systemnust be traveled in its entirety at
| east once each week, or to other approved |ocations in the
ventilation plan for the purpose of neasuring the nethane and
oxygen to determine if the air is noving in its proper direction
(Tr. 270). He stated that Inspector Walls woul d accept an
eval uation of the bl eeder by taking a cross-sectional reading,
provi ded the projected regulator was installed and the m ning
projections followed as stated and approved in the plan (Tr. 72).

M. Uhl confirnmed that the area mned to the left was being
eval uated by cross-sectional readings, and that once the
regul ators becane inaccessible, cross-sectional readings would
be made (Tr. 276). M. Uhl stated that M. Watt woul d not
willfully violate the | aw, and that he never accused M. Watt
of acting recklessly or deliberately (Tr. 282).

M. Uhl confirned taking bottle air sanples on January 12,
1993, and that they show that al nost one percent nethane was
com ng through the drill holes at the back of the section, and
he acknow edged that with 2,000 cfmof air going through the
hol es on Decenber 29, 1992, nethane was exiting through those
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holes (Exhibit R-64; Tr. 284-287). He acknow edged that he was
the primary author of the MSHA investigative report, and that
the sanple results were not included in the report, but he did
not believe they were relevant (Tr. 288).

M. Uhl stated that he interviewed M. Dean in March, 1993,
and again in preparation for the instant hearing, and on both
occasions M. Dean stated that inmmediately prior to the ignition
he was | ooking at the roof crack and saw blue flanme cone out
(Tr. 292-298). M. Unl identified photographic Exhibit G 45-G
as the area where M. Dean and M. Witaker said the roof was
shifting and where he saw the crack (Tr. 300-301).

M. Uhl believed that retreat mning in the area of the
drill holes probably began approximately |ess than two full weeks
prior to the ignition, and the |ast inspector was there about
Novenber 15, 1992 (Tr. 303). He confirned that no re-eval uation
of the gob area was made on Decenber 30, 1992, when Consol was
permtted to nove its equi pnent out of the section (Tr, 312).

M. Uhl reviewed the weekly exam nation records for nethane
and hazardous conditions on the section on Decenber 21, 1992, and
confirmed that readi ngs were made and recorded on the nmain intake
and belt (Exhibit G47; Tr. 313). He also confirned that the
weekly records for Decenber 9, 1992, show a full cross-sectiona
reading for the left and right return, the intake to the pillar,
and a belt reading (Tr. 314). He agreed that full and parti al
cross-sectional readings were made on the section, but was of the
opi nion that they were not relevant to the evaluation of the
bl eeder (Tr. 315).

M. Uhl stated that he has known M. Crutchfield for
20 years and attended m ne foreman school with him He has not
alleged that M. Crutchfield willfully violated the | aw, but he
believed that M. Crutchfield is responsible "to know the
activities within the mne properties that he is working at
and if anybody had reason to know, M. Crutchfield would have
known." He further stated that, "I am saying he had know edge
of this ventilation systemthere, and that there was nore than
a normal negligence shown in this activity here" (Tr. 318).

M. Unhl believed that it was reasonable to expect that
M. Crutchfield knew and understood the ventilation plan, but
he had no information that M. Crutchfield delivered the plan
to M. Walls (Tr. 319). He further believed that any reasonable
m ne foreman "would |l ook at this situation and have all the
reason in the world to know that this is not an effective way of
ventilating this section, and that it is not an effective neans
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of evaluating the bleeder systerh (Tr. 319).

M. Unl confirmed that M. Crutchfield voluntarily gave
hi mtestinony, and that he knew that M. Crutchfield responded
to M. Bandy's call to cone to the section, and that he stayed
there at | east 30 m nutes conducting nethane tests (Tr. 320).
M. Uhl responded as foll ows when asked to explain the meaning
of "aggravated conduct"” in the context of a section 110(c)
know ng violation (Tr. 323):

THE W TNESS: Aggr avat ed conduct, he had nore
than the normal reason to know. He had -- | just drew
a blank for the word I amtrying to cone up with. More
t han normal negligence. You know, it would take a
reasonable man with blinders on not to see this condition
with the experience these peopl e had.

And (Tr. 324-325):

JUDGE KOUTRAS: Do you think that a reasonable --
well, let me try it -- that a reasonable m ne foreman
would normally go into a mine with his eyes w de open,
wal king into a situation where he knows the bl eeder
systemis not being properly carried out, subjecting not
only hinself, but the rest of his people to a hazard?

THE W TNESS: | believe that he believed exactly
what his section foreman told him that there was not any
hazard up there at that tinme, and his findings convinced
hi m of that, also.
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BY MR BROMN:

Q H's findings he testified to in your
i nvestigation indicated he found no nethane after
he went to the section and specifically tested for
met hane, right?

A. Yes, sSir.

Q Now do you believe a reasonable m ne inspector
in Novenmber of 1992, would go into that section of the
mne wth any knowl edge of the ventilation plan that you
have testified to?

THE W TNESS: | don't think anyone with any know edge
of this here would have found anything different. If they
didn't have any know edge of this, then they would have
found the sanme thing that the section boss found right
t here.

M. Uhl believed that M. Crutchfield was a reasonabl e
and conpetent foreman who was concerned with the safety and
wel fare of his workers and who woul d never engage in any
intentional act that woul d endanger their lives (Tr. 326).
M. Uhl confirnmed that M. Hrovatic was M. Crutchfield's
supervisor, and that M. Hrovatic was responsi ble for overseeing
the drilling of the holes at the drill hole regulator (Tr. 328).

In response to his understanding of M. Wall's testinony
concerning the map notation regarding the accessibility of the
drill holes, M. Uhl stated as follows (Tr. 329):

A | think what he said was that if that is
an accessible area and that you put that on the nap,
t hat when Mount Hope or the ventil ati on people see
that, there would not be a holdup as to them | ooking
for a cut-through plan.

Q That is exactly right. And he testified
that the sol e purpose of that |anguage bei ng pl aced
on that map was to preclude the necessity of the
preparation of the cut-through plan, right?

A That is what | heard him say.

M. Uhl stated that the drill hole area was accessible to
himafter sone additional supports were installed, but that
during the investigation M. Watt and M. Crutchfield told him
the area was not accessible and no one was traveling there.
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M. Unhl stated that he had no reason to doubt M. Watt's
belief that approximately 10,000 cfm of air was going through
the drill holes, and that M. Hrovatic confirnmed this. M. Uhl
stated that his investigation confirnmed that the drill holes
were put in because M. Hrovatic considered it would be safer
than cutting through in |ight of the excessive pressure and
the cl oseness and proximty of that area to the Dunford fan
(Tr. 334).

M. Unhl confirmed that the violation was abated by enl argi ng
the drill holes and MSHA accepted this as part of the abatenent
(Tr. 335). He confirned that he was aware of no evi dence that
M. Watt knew anythi ng about the gas offs or gas problemon the
section on Decenber 29, 1992 (Tr. 335).

M. Unl stated that he has worked with M. Watt for many
years and that M. Watt has al ways been "truthful and up front
and candid" with him is very safety conscious, and woul d not
"W llfully hurt anybody" (Tr. 337). Wen asked if M. Watt
woul d "know ngl y" endanger anyone, M. Uhl responded as foll ows
(Tr. 338-339):

A In the context you are using it, it is
the sanme as wllfully, and I am saying he would
not willfully endanger soneone.

Q O know ngly? Can you use that word?
A No, sir.

Q You can't use that word. Wy can't you
use that word?

A Because that would be saying -- to ne, that
woul d be saying that he willfully did this. Soneone
had brought it to his attention, he decided well, no
| know what you are saying and | know that is against
the law, | amgoing to go ahead and do it ny way any-
how. He is not that kind of an operator.

Respondent's Testi nony and Evi dence

Cecil W Dean, fornerly enployed by Consol, stated that he
was working as a m ner hel per when the ignition of Decenber 29,
1992, occurred and that he was an eye witness to that event.
He stated that he gave a taped interview to MSHA | nspector Uhl
in March, 1992, and was again recently interviewed by M. Uhl,
M . Castanon, and MSHA counsel WIlson (Tr. 27). M. Dean
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expl ai ned where he was | ocated and what he was doi ng when the
ignition occurred (Tr. 27-30).

M. Dean confirnmed that he initially told the MSHA
investigator that the ignition occurred instantaneously when
the roof dropped down (Tr. 30). He explained that after taking
a 40-foot |ift to the right, the m ner was backed out, and "the

top cracked and set down about one to two inches ... there was
a bluish flame com ng out of the gob line, |ooked |like an atomc
bomb rolling out fromunder -- com ng out of the roof crack, and

stated that "it came out of the gob line" (Tr. 33). He confirned
that in his nore recent interview with the aforenenti oned MSHA
officials, he told themthat he observed a blue flane, but denied
telling themit canme fromthe roof crack (Tr. 33).

M. Dean stated that when he was interviewed in March, 1993,
he had been out of the hospital for |less than a week and had been
unconscious for 21 days (Tr. 35). (The tape of the interview was
pl ayed in open court (Tr. 38).) M. Dean stated again that he
could not renenber telling M. Uhl that the flanme cane fromthe
roof crack (Tr. 39-41).

On cross-exam nation, M. Dean stated that he was aware of
the drill holes and foreman Larry Brewster told himthey were to
be used as a regulator. M. Dean stated that he helped drill the
hol es, but was concerned that they would crush out with the
wei ght of the coal (Tr. 47). He stated that on Decenber 29,

1992, one could not | ook through the gob and see the drill holes
while standing in the No. 4 entry (Tr. 48). He confirnmed that he
has a | aw suit pendi ng agai nst Consol as a result of the ignition
(Tr. 52).

Danny E. Crutchfield mne foreman, stated that he has
27 years underground m ni ng experience and has never previously
been cited individually by the State of West Virginia or NMSHA.

He served as mne foreman at the subject mne for 10 years, and
spent approximately six hours of each shift underground. He
stated that he was on vacation a week prior to the Decenber 29,
1992, ignition, and had returned the day before that incident
(Tr. 53-59).

M. Crutchfield identified a mne ventilation map associ at ed
with the April 1992 ventilation plan, and di scussed the |ocation
of several regulators and BEP points (Tr. 59-63; Exhibit RCR-1).

He identified two inaccessible regulator |ocations outside the
cited section and indicated that the ventilation passing through
t hose areas woul d be determ ned by BEP points and cross-sectional
air readings (Tr. 64-65). He identified one other drill hole
| ocation and stated that MSHA i nspectors never questioned or
cited it (Tr. 65).
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M. Crutchfield confirnmed that he attended a prelimnary
meeting with Inspector Walls, conpany m ne engi neer Underwood,
and superintendent Watt to discuss the section ventilation and
m ning projections. He explained that the initial projection
was to drive to the back of the panel and establish a regul ator
and use cross-sectional air readings with BEP-10 as the eval u-
ation point. In viewof falls in the old works, a decision was
|ater made to mine to the left of the initial projected area,
and two regulators were installed. After that area was m ned,
retreat m ning conmenced and pillars were pulled fromthe back
of the section, as initially projected, and the retreat
operations were inspected by MsHA (Tr. 68-70, 71-72).

M. Crutchfield stated that the drill holes in question were
establi shed because the area was subject to crushing and no one
ever nentioned that anyone would travel to that area (Tr. 74).

He stated that assistant m ne superintendent Hrovatic was

assigned to drill 25 holes, and M. Crutchfield stated he only
saw one test hole. M. Hrovatic infornmed M. Watt of the
progress of the drilling, including enlarging the holes from

1-1/2 inches to 2 to 3 inches, and testing the air passing
t hrough the holes. M. Hrovatic reported that he had 2,000 to
4,000 cfmof air, and M. Watt told himthat he needed 10, 000
to 12,000 passing through the holes (Tr. 76).

M. Crutchfield stated that M. Watt did not tel
M. Hrovatic how many holes to drill, and when there was a
problemw th the drill bit, M. Hrovatic assigned the evening
shift mai ntenance foreman the job of repairing the bit.
M. Crutchfield heard nothing further about the matter and

the last thing he heard M. Hrovatic say after drilling
five holes was that the bit needed to be repaired and the
drilling finished (Tr. 77). WM. Hrovatic never reported back

to himand M. Crutchfield had no reason to go to the area to
exam ne the work because M. Hrovatic was assigned to take care
of it (Tr.78).

M. Crutchfield explained the underground work he perforned
on Decenber 29, 1992. He received a nessage from M. Bandy to go
to the 2-1/2 panel, and M. Bandy infornmed himthat he had sone
met hane in the right-hand return. M. Crutchfield proceeded to
the section and M. Bandy infornmed himthat he found one percent
met hane at the No. 5 breaker tinbers. M. Dean infornmed himthat
the m ner machi ne gassed off in the No. 4 entry. Referring to a
diagram M. Crutchfield explained what transpired next (Exhibit
RCR-2; Tr. 78-83). He confirnmed that he nmade several nethane
checks at the breaker tinbers and found none. The |argest anpunt
he found was .2 percent in the left-hand return, and none in the
other areas he tested (Tr. 86-87). He observed no problens with
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the ventilation on the section and expl ai ned where he checked the
ventilation curtains, and the other areas that he exam ned before
| eaving. The curtains "were in good shape,"” and they had air
ventilation pressure, and he saw no ventilation hazards on the
section (Tr. 89-90). He confirmed that it was unusual to find
met hane on the section (Tr. 94).

M. Crutchfield stated that in the 27 years he has been
m ning coal, he could not recall receiving a section 104(d)
citation or order. He had no reason to know that the ventilation
was i nadequate on the day of the ignition because all of the
pl ans had been approved, he assuned there was 10,000 to
12,000 cfmof air going through the drill hole regul ator, and
he had never experienced any prior ventilation problens on the
section (Tr. 97-98).

M. Crutchfield stated that the cited bl eeder system was
eval uated by cross-sectional readings and BEP 10, which was
visited every 24 hours by the fire boss. Wen the nethane woul d
rise, it would be checked and nonitored every shift. He had no
i ndi cation of any nethane buildup in the gob on Decenber 29, and
if he had, he would have shut the section down (Tr. 101).

M. Crutchfield stated that the m ne map was up-dated each
shift to reflect the areas that were mned and it is avail able
in the mne office for anyone to review (Exhibit R 17; Tr. 104).

He also identified a working m ne map kept at his desk and he
di scussed it with each boss every norning (Exhibit R-18;
Tr. 107-109).

On cross-exam nation M. Crutchfield stated that he did
not know how nuch air was going fromthe 2-1/2 section to BEP 10,
but that approximately 180,000 to 186,000 cfmof air was at
BEP 10, and approximately 64,000 cfmwas going into the section.
This section air would eventually go to BEP 10, and he expl ai ned
how the air would be nonitored at BEP 10 (Tr. 114-115).

M. Crutchfield explained the ventilation cross-sectional
readi ngs eval uati on systemas follows (Tr. 116-117):

A You take the return. You take the intake.
You take the air going off the belt and you take your
other return. You add what air is going off, take it
away fromwhat is going up on the intake.

Q And that tells you what?

A That tells you what is going out your bl eeder
t aps.
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Q It doesn't tell you, though, how much air is
goi ng out each individual outlet, does it?

A No, it does not. But it tells yu that you
do have air going into the gob.

Q And that is all it tells you, is how nuch air
you have going into the gob, right?

A The sanme way it would with the rest of them
yes.

M. Crutchfield stated that cross-sectional readi ngs woul d
not indicate how nuch of the air is going to the drill hole
regul ator or of the other regulators on the left side of the
section. One of those regulators was accessi ble, but three
were not, and on Decenber 29, 1992, he would have no way of
know ng how nuch air was going to any of those three regul ators
(Tr. 117).

M. Crutchfield reviewed weekly exam nation records for
Decenber 21, 1992, and confirnmed that he countersigned them
when he returned fromvacation and that M. Hrovatic was acting
in his place while he was absent that week. He agreed that the
two recorded readings do not reflect how nuch air was going into
the gob, and no return readi ngs are recorded (Tr. 118).

M. Crutchfield confirnmed that M. Hrovatic left his
enpl oynent with Consol two nonths after the ignition, after
20 years of enploynent, but did not know if his departure
had anything to do with this case (Tr. 123). He stated that
M. Hovatic's wife is an MSHA inspector at the Richland' s
office (Tr. 131).

M. Crutchfield confirnmed that the section exam nation
book reflects that BEP 10 was eval uated on a daily basis; and
that it was the checkpoint for the panel (Exhibit R-2; Tr. 135,
139-140). He explained sone of the entries, including the
recorded nethane levels. He stated that BEP 10 was used to
eval uate the gob, and that it was an MSHA approved point for
eval uating the section (Tr. 141-146). He stated that the BEP 10
| ocation is marked on the map with directional arrows show ng
air being coursed to that | ocation, and he considered that to
be the eval uation checkpoint for the section, just as he has
other simlar |ocations shown on the map for other m ne areas
(Tr. 147-149).

M. Crutchfield stated that he was surprised to | earn
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that the drill holes had not been drilled to allow nore air

to pass through. He believed the holes had been drilled after
M. Hrovatic was assigned that project, and stated, "I thought
all the tine there was ten to twelve thousand feet of air
passi ng through there because that is what Bob wanted through
there@ (Tr. 158).

M. Crutchfield was recalled by the Court and stated that
he was interviewed at the mine after the ignition and coul d not
recall discussing the BEP-10 evaluation |location with the MSHA
investigators. He did not believe that the section exam nation
records (Exhibit R 2) were given to the investigators, but
bel i eved that they | ooked at them (Tr. 10).

M. Crutchfield stated that the purpose of the drill holes
in question was to ventilate the gob area that would be created
after driving the projections and pillaring back (Tr. 13-14).

The air ventilating the gob would be nonitored by taking cross-
sectional readings and nonitoring BEP-10 (Tr. 14). He confirned
t hat BEP- 10 was established before the section was devel oped and
that air fromat |east one other section was al so being nonitored
at that location (Tr. 15).

Robert G Watt testified that he has worked in the m nes
for 40 years, has a tenth grade education, and was the genera
m ne superintendent for six or seven years beginning in My,
1987. Prior to that he served as general superintendent at
anot her Consol mne for 12 years. He stated that prior to this
case, none of his mnes received a (d) order or citation, and he
has never been charged personally for any violations (Tr. 18-21).

M. Watt stated that in m d-Novenber 1992, he had a nedi cal
problemresulting in his hospitalization in intensive care, and
returned to work at the end of that nonth. He had not been
under ground from Novenber 4 to the day of the ignition, and
M. Hrovatic served as assi stant superintendent and was assi gned
to work for him M. Hrovatic was a m ning engineer, and had
full authority other than any nmajor changes or policy matters.

M. Watt stated that he had weekly neetings with
M. Hrovatic, M. Crutchfield, and M ke Del grade, the chief
el ectrician, to discuss the conditions on the section, and
ventil ation plans were handl ed by Frank Underwood, the m ne
engi neer (Tr. 26-27). He confirned that the decision to m ne
and pillar the section was his and he expl ai ned how t he
devel opnent plans were fornulated, including a neeting with
M. Crutchfield, M. Walls, M. Underwood, and a UMM safety
commtteeman (Tr. 29-36). He explained how a ventilation plan
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is devel oped and di scussed and he described the nmine ventilation
system (Tr. 37-42).

M. Watt confirmed that BEP-10 was intended to be used to
test any methane com ng through the gob and to eval uate the
section bl eeder system (Tr. 45-49). He believed this was a
safe nethod for evaluating the bl eeder air, and he expl ai ned
how the areas with excessive nethane |iberation were nonitored.
He confirnmed that BEP-10 was nonitored on a daily basis for the
B-right section, and the same procedure was used to nonitor the
2-1/2 section where all of the air was routed to BEP-10 (Tr. 51-
60) .

M. Watt stated that he was not aware of the notation
that the drill-hole regulator area could be exam nedAfor quite
sonme tine,f and it was not discussed during the neeting he
attended with M. Walls. M. Watt believed that Roy Sm | ey,
a draftsman working for M. Underwood at Consolks Bluefield
office, made the notation (Tr. 62).

M. Watt stated that all of the ventilation plans that were
submtted before the 2-1/2 section was m ned show ng nultiple
areas going into the BEP-10 were approved by MSHA, and he
confirnmed that the March 6, 1992, subm ssion (Exhibit G 40),
for the 2-1/2 section was approved by MSHA on April 21, 1992
(Tr. 63-64). He explained why changes had to be made in the
original mning projections, including mning to the left, and
providing for ventilation changes and bl eeder controls, and
all of this was handled by M. Underwood in consultation with
M. Walls. The ventilation changes are reflected in the letters
of Septenmber 1 and 30, 1993, with M. Underwood (Exhibit G 42;
Tr. 65-73).

M. Watt further explained howthe air on the section would
be controlled through four regulators, and he believed it was a
safe and efficient plan. All of the air would eventually sweep
the section and woul d eventually be directed to BEP-10 (Tr. 79-
82).

M. Watt stated that he has had occasion in the past to
use drill-hole regulators. He confirned that two stopping cut-
t hroughs were initially projected for the back of the section,
but out of concern for safety, and the fact that it was not
uncommon for such stoppings to crush out, thereby robbing other
areas of air, he decided to use sonething other than a standard
stopping and regul ator and instructed the drilling of the holes,
and M. Hrovatic was put in charge of the drilling (Tr. 91).

M. Watt stated that M. Hrovatic informed himof the
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progress of the drilling and that he informed M. Hrovatic
that he wanted 10,000 cfmair through the holes. He later
informed M. Hrovatic to Ago ahead and put 12, 000 through,@

and M. Hrovatic informed himthat he had 12,000 to 14, 000 cfm
of air going through the holes. M. Watt stated thatAl was
well pleased with it, with the whole system (Tr. 95).

M. Watt explained the use of cross-sectional readings
to evaluate the bleeder air on the section (Tr. 96). He
believed the use of a drill hole regulator would be safer than
a standard type stopping or regulator, and tht it was not a
matter of conveni ence and supplies were available to construct
a standard size of regulator (Tr. 98-100)

M. Watt stated that he would never knowi ngly violate the
| aw, and that he has in the past shut down m nes and w t hdrawn
m ners out of safety concerns. He would have done so in this
case if he believed there was a potential problemon the section
(Tr. 101). Wth respect to M. Crutchfield, whom he has known
for six years, M. Watt stated that he operated the mne in a
safe manner, and would never cut corners (Tr. 104-105):

On cross-exam nation M. Watt confirned that he was not
at the neeting wwth M. Walls when the second ventilation plan
suppl ement was submitted and it did not show any projections for
driving the left side of the section (Tr. 110-112). He was aware
of the ventilation plan requirenment for constructing drill holes
out of non-conbustible materials, and reiterated that he wanted
10, 000 cfm of air passing through the drill holes (Tr. 112-113).
He did not confer with engi neer Underwood or MSHA about the use

of drill holes (Tr. 114). He still believes today that he had an
adequat e bl eeder system and he woul d never accept 2,600 cfm of
air through the drill holes (Tr. 117).

M. Watt further explained his understanding of the face
ventilation diagranms (Tr. 120). He explained that after the
ignition occurred, M. Hrovatic informed himthat the drill
hol es had been redrilled to three inches, and that 12,000 to
14,000 cfmof air was going through the holes before the ignition
(Tr. 122-123). M. Hrovatic also informed himthat 6,000 cfm
of air was going through the holes when they were drilled wth
the 1-1/2 inch diameters, and that he had 6,000 to 8,000 cfm of
air when five of the holes were re-drilled to three inch
diameters (Tr. 123). He then instructed M. Hrovatic to put
12,000 cfmthrough the holes, but did not specifically tell him
how many additional holes should be drilled. M. Hrovatic
assured himthat this had been done (Tr. 124-125).
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M. Watt stated that while he was in the hospital in
Novenmber 1992, M. Hrovatic served as acting m ne superinten-
dent (Tr. 132). \When asked if he ever asked M. Hrovatic how
he neasured the air going through the holes, M. Watt stated
as follows (Tr. 133):

A No, sir, | dort recall questioning him
You know, he is an engineer. l:ve got a tenth grade
education. You know, | woul dnt question the boy on
the nunbers. I:msure he is qualified to take the air
readings. O the nman. Excuse ne. | didat nean to
call hima boy.

M. Watt stated that he was not aware of the gob roof
condi ti ons on Decenber 29, 1992, and he described the conditions
as they appeared to himthe next day (Tr. 134-137). |In response
to further questions, he confirnmed that he had no know edge of
the m ning machine gas-offs prior to the ignition (Tr. 137).

He believed that the ignition was caused by a major crack in the
roof that rel eased nethane gas under pressure andAour bl eeder
system got overrode, ... and weve had sone kind of an ignition
source in there that you dont nornmally expect to havd

(Tr. 141).

M. Watt stated that in his years of mning experience
prior to the ignition he has never known of methane ignitions or
expl osions originating in the gob area. He believed that the
failure of the bleeder results in a |oss of pressure going in the
gob that rel eases nethane on to the active section where there
are ignition sources. He has always been trained to keep gas
away fromthe working place and to keep a positive pressure on
the gob (Tr. 142-145).

Donald W Mtchell, consulting m ning engineer specializing
in ventilation, mne fires, and expl osi ons, was accepted as an
expert witness. H's resune reflects that he has a B.S. degree in
m ni ng engi neering from Penn State, and an MS degree in mning
engi neering from Col unbia University. He has authored approxi-
mat el y 100 publications and a book on mne fires that will soon
be published as a third edition. M. Mtchell was previously
enpl oyed by the U S. Bureau of M nes, MESA, and MSHA, from 1951
until July, 1978, was involved in the passage of the 1969 Coa
Act, and served as an assistant chairperson of a task force that
drafted the regul ations that were promulgated in March, 1970.
The task force responsible for witing the ventilation regul a-
tions worked under his direction. He has also worked as an
i nternational consultant in Nova Scotia, Australia, Colunbia,
Great Britain, India, and China in matters concerning m ne
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fires and explosions (Tr. 151-156; Exhibit R-6).

M. Mtchell stated that he becane involved in the analysis
of the Decenber 19, 1992, ignition in August, 1993, and has
wor ked on that project as a consultant Aoff and oni to the
present tinme. He considered a nunber of docunments that are part
of the record as hearing exhibits, including preshift, on-shift,
and daily reports, records of nethane readings, roof control
pl ans, photographs, |ocations of core drill holes, weather data,
a 1990 ventilation survey he con-ducted at the mne, a January,
1993 ventilation survey, ventilation fan data, equipnent |ocation
data, ventilation maps, and schematics show ng the ventilation
as of August, 1990, ventilation plan suppl enent of October 30,
1990, additional plan supplenents, several draw ngs that he nade,
conputer analysis of the mne and section ventilation, conputer-
ized ventilation sinulations, recent studies of frictional
ignitions, and various research papers concerning massive roof
falls and wi nd blasts and ignitions, coking, shock waves, reports
of methane ignitions caused by roof falls in the gob areas,
met hane ignitions caused by sandstone roof and equi pnent
frictional sources, and reports and papers concerning frictional
ignitions in several foreign mnes (Tr. 157-213).

M. Mtchell was of the opinion that the ignition in
guestion was Aa result of a fall of roof igniting nethane
associated with the rock that was fallindg (Tr. 206). He
confirmed that he reviewed all of the aforenmentioned witten
i nformati on and approximately 29 interviews taken during the
investigation in making his analysis of the ignition (Tr. 213).

M. Mtchell stated that occluded nethane in rock is usually
not affected or dissipated by the ventilation system because
there is no way to dissipate it and it does not release until the
rock breaks (Tr. 215). He confirmed that he went underground as
part of his analysis and visited all five headings up to the gob
line in the 2-1/2 section. He | ooked back toward the gob dril
hole area in each of the headings, but was unable to see the
drill holes (Tr. 218).

M. Mtchell acknow edged that he m sspoke when he gave his
deposition indicating that he could see all the way back toward
the drill hol es when he was underground and that he could see the
barrier pillar. He stated that Athere was no way | could see at
| east a distance of 100 to 150 feet at m ninuf (Tr. 222).

Referring to two drawi ngs that he made, M. M tchel
expl ained his opinion as to the cause of the ignition
Referring to the testinony of mner wtness Wittaker and
Curry that they could hear the roof cracking and wor ki ngAhi gh
up, @
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M. Mtchell stated that the centil ever roof structure started

to fail, and a tension crack started form ng close to the edge
of the pillar. Since there is nothing holding up the weakened
roof, it falls. Based on his best estinmation, he believed that

there was a fall of a 30 foot bl ock of sandstone roof fromthe
No. 5 heading to the No. 4 heading, four to six feet on the edge
of the gob (Tr. 222-224).

M. Mtchell stated that based on his m ner discussions, the
termAfromthe gobl neans i nby the breaker posts. He described
two | ocations on his drawings as the point of ignition. He
believed the No. 1 crack location was the point of ignition
because it is nore consistent with the testinony of flanme com ng
fromthe gob, than |location No. 2, but stated that Aboth could be
or either could bel (Tr. 227). He further explained as foll ows
(Tr. 228-229):

| take the position that it is not reasonable to
assune that we had many or nore then one sinultaneous
fall of a large block of stressed rock at the sane

instant. And therefore, | amtaking this as a point
that in ny opinion, the nost probably point of igni-
tion was the fall -- was the breaking up, the formng

of the crack one and the form ng of the crack two.

* * * %

Q M. Mtchell, do you agree with MSHAs
conclusion that the ignition source was a frictiona

ignition?

A Yes, | agree with that conclusion. That is
my opinion and finding as the nost probabl e source.

Q From where did the nethane gas cone?

A It is nmy opinion that the nethane, the great

mpjority, if not all of the nethane that was invol ved
inthis ignition, cane fromthe fractional planes
propagated and cane out, was |iberated through the
fracture planes in that sandstone, as indicated by
lines one and two on that exhibit.

M. Mtchell stated that the fact that the ignition occurred
does not indicate that the gob was poorly or inproperly venti-
| ated. He explained as follows (Tr. 230-231):

A This major outflow of nethane -- there is
no gob in the United States, no ventilation system
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in the United States that is capable of handling
sudden outbursts. In fact, were not even able --

in nost m nes where we have outbursts of nethane in
active workings, we have no neans to mlitate agai nst
t hese even where we have positive, strong ventilating
currents.

Wth regard to Citation No. 2724034, M. Mtchell stated
that the air nmeasurenent of 2,037 cfmof air passing through
t he bl eeder regulator had no relation to the ignition because
it was only one of four regulators that were controlling the
air flow fromthe active working faces and through the gases
contained within the gob, into the bleeder. He believed the
rest of the air circulating through the gob was keepi ng net hane
within the gob fromcom ng out on the working face and direct-
i ng that nethane and other contam nants within the gob to the
four regulators that intersect the bl eeder systemfor the
2-1/2 section (Tr. 232).

M. Mtchell stated that he was involved in the drafting
of the original regulation in 1970 concerning the ventilation
of the gob and the bl eeder system and that the intent of the
standard Awas to keep the nethane that was normally associ at ed
with the gob away fromthe working faces where it could be
ignited by the equi prent and by the people in the active work-
ings. He further stated that at the tinme the regul ati on was
pronul gat ed, Anone of us consi dered any possi bl e outbursts of
gas in the gob. This was sonething alien to our know edgé
(Tr. 233).

M. Mtchell was of the opinion that the violation was
i ssued because there was an ignition (Tr. 235). He was of
the further opinion that the drill hole regulator did not
contribute to the alleged violation because that particul ar
cited I ocation was only one of four exit points that all owed
met hane/air m xtures to nove fromthe worked out area into a
return air course as required by the regulation (Tr. 241).
Based on his experience and understandi ng of section
75.334(b)(1), he did not believe that Citation No. 2724034
described a valid violation (Tr. 242).

I n response to questions as to whether he believed there
was a Aproper and good bl eeder systerfh on the section prior to
t he Decenber 29, 1992, ignition, M. Mtchell stated that given
the pressure against the curtains and the flow of air in the
Novenber 5 headi ng, Athere was a good bl eeder systemin actionl
(Tr. 242). Wth regard to the No. 4 entry, he believed that
the gas-offs indicated that the bl eeder system was worKki ng
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(Tr. 243). He concluded that the bl eeder systemAdid the job
intendedi@ (Tr. 242), and he disagreed with M. Wrths Abody of
met hanef in the gob testinony, notw thstanding his original
perception that the probable source of the ignition fuel was a
body of methane in the gob (Tr. 246-248).

M. Mtchell stated that based on his review of his pressure
differential calculations fromthe No. 4 and No. 5 active faces
to the back of the bl eeder and the four regulators, and the gas
bottl e sanple readings obtained by M. Wrth and by M. Unhl, he
concl uded that as of January 5, 1993, the drill hole regul ator
was regulating the flow of air fromthe active workings through
t he worked-out area, and into the return air entry (Tr. 250).

M. Mtchell was of the opinion that the drill hole regu-
lator in question net the definitional test of Anon-conbusti bl e
material@ as stated in regulatory section 75.301, but does not
nmeet the ventilation plan requirenment that it be constructed of
Ai nconbusti bl el material, because coal is capable of being burned
(Tr. 250-253).

M. Mtchell stated that he has questioned m ning personne
at other mnes in the area and found that they were ignorant of
t he phenonenon of a sudden inundation of nethane and an ignition
resulting fromfriction (Tr. 254). He believed that the event in
guestion was an ignition and not an expl osion, and he expl ai ned
his conclusion in this regard (Tr. 255-262).

On cross-exam nation M. Mtchell expressed agreenent with
M. Wrth=s cal cul ati ons concerning the anmount of air going
through the drill hole regulator (Tr. 264). He was aware that
M. Wrth took additional readings of the air passing through the
regul at or when he returned on January 26, 1993, and that Consol
engi neers did not neasure the air, but relied on a bal ance
anal ysis. He agreed that his 1990 ventilation survey was nade
when the 2-1/2 section was not in existence, and that he took a
| ater survey of that section nore than a year after the ignition,
but never went to the drill holes (Tr. 267). He agreed that he
may have stated that it would have been desirable to go to the
drill holes when he gave his deposition and, in any event, agreed
that it would have been a good thing to do. He did not go to the
drill holes because he was tired (Tr. 268-269).

M. Mtchell confirmed that he was in error when he stated
in his prior deposition that the roof was hanging all the way
back to the drill holes, and that he has corrected his prior
statenments (Tr. 270-273). He conceded that he changed his prior
testinony that he could see back to the gob where the coa
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barrier was during the earlier hearing in this matter and after
M. Watt corrected himand indicated that they could only see
150 feet (Tr. 276).

M. Mtchell stated his judgnent that at one point in tine
on Decenber 29, 1992, the bl eeder system was i nadequate and this
was when the 15,000 or nore cubic feet of air was returning down
the No. 5 heading into the main return, rather than into the gob

He woul d have preferred a positive ventilation at that entry,
rather than a return. However, he believed this was corrected
when the No. 5 entry ventilation was changed and it becane an
intake (Tr. 280-281). He then, Ain retrospect,l corrected his
prior opinion as to the inadequacy of the bl eeder, and indicated
that his opinion had nothing to do with the bl eeder system but
rather, the available air being directed into the gob (Tr. 281-
282).

MSHA:s Ar gunent s

Fact of Violation

Order No. 2724034, 30 C.F. R 75.334(b) (1)

MSHA asserts that after an exhaustive investigation, it
determ ned that the explosion that injured five mners resulted
from an i nadequate bl eeder system which all owed nmethane to
accunmul ate in the gob in the expl osive range. MSHA concl udes
that the body of nmethane was ignited in the gob by frictiona
heating or piezoelectric discharges during a roof fall, and it
rejects Consol:s position that the explosion was the result of
a sudden and unpredi ctabl e rel ease and i nundati on of nethane
fromthe overlying roof strata.

MSHA argues that the clear intent of section 75.334(b)(1)
is to prevent an accunul ati on of nethane which could result in
an explosion, and it maintains that the evidence is overwhel m ng
that the 2-1/2 section bl eeder systemwas not in conpliance with
the requirenents of section 75.334(b)(1) on Decenber 29, 1992,
when t he expl osi on occurred.

In support of its theory that a body of expl osive nethane
in the gob caused the expl osion, MSHA asserts that the credible
eyewi tness testinmony of M. Wiitaker and M. Dean reflect that
the flanes came out of the gob. MSHA further relies on the fact
that the gassing off of the m ner machine prior to the expl osion
was an indication that the bl eeder systemwas failing and all ow
ing methane to accunulate in the gob. Since the section had not
previously encountered significant anounts of nethane, MSHA
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concludes that it was unlikely that pockets of nethane woul d be
encountered in quantities that were encountered when the m ner
gassed off, particularly since the m ner gassed off at |east
three tines a few hours prior to the explosion. MSHA rejects
Consol:=s argunments that it was purely coincidental that these
events occurred so close in tine, and takes the position that
such a coincidence is highly inprobable and conpletely
unsupported by any credi bl e evidence.

MSHA argues that the only evidence to support Consoks
theory is the testinony of its expert witness Donald Mtchell.
However, MSHA asserts that the evidence relied on by M. Mtchel
is not credible, and his opinions and conclusions are |ikew se
not credi ble. MSHA points out that M. Mtchell based his
opi ni on upon a ventilation survey done two years prior to
the existence of the 2-1/2 section, a partial survey by Consol
engi neers after the explosion which M. Mtchell admts contained
errors, non-existent eyewi tness statenments that the expl osive
flame came fromthe roof, and his own observations when he
visited the section nore than a year after the expl osion.

In further support of its case, MSHA states that

M. Mtchell=s observations are not credi ble. MSHA argues
that in his deposition, M. Mtchell stated that when he went
to the section he was able to see through the gob fromthe No. 3
and 4 entries and was able to see the drill holes at the back
side of the gob. However, MSHA points out that these statenents
were contradicted by every witness, including M. Hrovatic and
M. Crutchfield who testified it was inpossible to see to the
drill holes fromwhere M. Mtchell was because a cap | anp woul d
not shine that far and because the roof in the gob had caved in.

MSHA notes that M. Mtchell changed his testinony on this point
at the hearing after hearing the other wi tnesses contradict his
deposition statenents.

MSHA t akes issue with the accuracy of M. Mtchel ks state-
ments and observati ons about the gob roof conditions and the
source of the flame at the tinme of the explosion in a paper that
he published on wind blasts caused by rock falls. MSHA naintains
that M. Mtchell=s theory that the explosion was the result of a
sudden rel ease of nethane fromthe roof is not plausible, and it
concl udes that his testinony was designed to justify Consols
t heory regarding the cause of the explosion. In this regard,
MSHA points to a report submtted by Consol pursuant to Part 50
of the regul ati ons explaining the cause of the accident which
states that Athe methane gas was |iberated fromthe Pocahontas
# 5 seamwith the pillar fall. Amonate # 31 M ne produces coal
fromthe # 4 seam which lies below the # 5 seami MSHA
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concludes that it is clear that rather than reviewing the facts
and then drawi ng conclusions fromthose facts, M. Mtchel

devel oped a theory which woul d substantiate a concl usi on which
had al ready been reached nonths earlier by Consol. Under the
ci rcunst ances, MSHA believes that M. Mtchel ks concl usi ons and
opinions in this matter should be given no weight.

MSHA argues that the evidence supports a finding that the
explosion resulted froman ignition of a body of nethane in the
gob, and that the nmethane was all owed to accunul ate because the
bl eeder system was i nadequate. NMSHA asserts that the manner in
whi ch the bl eeder system was set up, and because it was not being
properly eval uated, allowed the nethane to accunulate in the gob

MSHA points to the testinmony of M. Wrth and M. Unhl that the
bl eeder system was not adequately ventilating the worked-out area
between the pillar line and the drill hol es because the dril
hol es were not allow ng enough air to exit through that | ocation
and because the other regulators on the left side of the section
caused the air going into the gob to go directly to where those
regul ators were located and to sinply sweep the fringe area of
t he gob.

MSHA further argues that all of the testinony presented by
both sides indicates that a m ni mumof 10,000 to 12,000 cubic
feet per mnute of air was considered to be the anount of air
fl ow necessary at the drill hole regulator on the back side
of the section to adequately ventilate the gob. MSHA cites
M. Wrths testinony that at the tinme of the explosion slightly
nore than 2,000 cfmof air was going through the drill holes, and
that at no time was nore than 2,828 cfm goi ng through the holes.

Wth regard to M. Hrovatics testinony that he neasured a
greater amount of air flow at the drill holes, MSHA concl udes
that these neasurenments were not reliable because M. Hrovatic
i nproperly used an anenoneter to nmake the nmeasurenents. Further
MSHA enphasi zes the fact that no other w tness contradicted
M. Wrthss testinony concerning the anount of air going through
the drill holes, and that M. Mtchell agreed that M. Wrtls
cal cul ati ons were consistent with theAbest engi neering
principles.(

MSHA asserts that an additional factor contributing to the
i nadequacy of the bleeder was the fact that the regulators on
the left side of the section were drawing the air along the
pillar line. MSHA relies on the testinony of M. Wrth and
M. Uhl that the air flow pattern in the gob was such that as
the air entered the gob fromthe section, and it foll owed the
path of | east resistance, and split toward the |left hand side
of the section, skirting the fringe of the gob, and traveled to
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the left side regulators. Since the air between the pillar

line and the drill holes was a path of relatively high resistance
because the roof in the gob had caved in, and because only
slightly nore than 2,000 cfmwas exiting the drill holes, MSHA

believes that the rest of the 17,000 cfmthat was nmeasured goi ng
into the gob nust have been going to the regulators on the left
side of the section.

I n response to Consol=s argunent that because the section
foreman neasured 17,000 cfmof air going up the No. 5 entry into
the gob, there was adequate ventilation of the gob, MSHA points
out that, as explained by M. Wrth, neasuring the anount of air
entering the gob gives only one conponent of the bl eeder system
and that in order to effectively evaluate the entire bl eeder
system Consol needed to determne the air flow patterns or
distribution of air throughout the gob, where the air was exiting
t he gob, and the nethane and oxygen concentrations at the points
where the air exited the gob into the return entry.

MSHA concl udes that it has proved by nuch nore than a
preponderance of the credible evidence that there was a body of
met hane in the gob which was ignited and that the body of nethane
was able to accunul ate because there was an insufficient anmount
of air going through the worked out areas of the gob to dilute
and render harmnl ess that nethane, and that even superintendent
Watt did not seriously dispute that the bl eeder system as it
was set up on Decenber 29, 1992, was unacceptable. Accordingly,
MSHA bel i eves that the order should be affirned.

Order No. 2724034, 30 C.F.R 75.364(a)(2)

MSHA argues that section 75.364(a)(2) requires Consol to
eval uate the effectiveness of bl eeder systens every seven days.
It points out that the order states that m ne superintendent
Watt and m ne foreman Crutchfield indicated that no one was
exam ni ng the bl eeder regulator and that the area was
i naccessi ble. MSHA asserts that the evidence establishes that
the only evaluation of the bleeder that Consol was doing was
taking air readings on the active section and at BEP 10, and
that there is no dispute that persons were not traveling the
return entry to where any of the regulators were prior to the
expl osi on on Decenber 29, 1992. In response to Consoks position
that the approved ventilation plan allowed themto evaluate the
bl eeder system by using cross-sectional readings taken on the
section, MSHA maintains that given how the section was devel oped,
cross-sectional readings were not an effective nethod for
eval uating the bl eeder system
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In support of the violation, MSHA argues that even assun ng
that cross-sectional readings was an approved and effective
met hod for evaluating the bl eeder, Consol was not even taking
proper cross-sectional readings in that such air readi ngs nust
be taken in the intake, return, and belt entries. |In this case,
MSHA states that the nost recent entry in the weekly exam na-
tion book, dated Decenber 21, 1992, shows that readi ngs were
taken only in an intake entry and in the belt entry, and that
M. Crutchfield testified that these readi ngs al one do not
provi de the necessary information for determ ning how nuch air
was entering the gob. Further, MSHA points out that as expl ai ned
by M. Wrth, although cross-sectional readings woul d have been
an effective neans of evaluating the bl eeder when the section was
initially intended to be devel oped, wth one exit point in the
gob for the air to enter the bleeder entry, once Consol deviated
fromits initial projections and installed the other regulators
on the left side of the section, cross-sectional readings would
not enabl e Consol to determ ne where the air was going once it
entered the gob.

MSHA t akes the position that Consol:s m ning of the section
out of sequence is not, in and of itself, a violation of any-
thing, so long as the actual m ning sequence does not create a
hazardous condition. Conceding that the original ventilation
pl an suppl ement allowed for cross-sectional readings as an
accept abl e nethod for evaluating the bl eeder under the scenario
presented to M. Walls, MSHA maintains that there is no question
that the scenario presented to M. Walls is not what was present
on the section on Decenber 29, 1992 and that any reasonably
prudent m ni ng person would know that cross-sectional readings
were not an effective nethod of evaluating the bl eeder system
Since there was nore then one bl eeder outlet where the air exited
the gob into the bl eeder entry, MSHA concl udes that there was no
way for Consol to know where the air was going in the gob. Under
t hese circunstances, MSHA concl udes that the only information
t hat Consol could obtain fromcross-sectional readi ngs was
limted to only one conmponent of a bl eeder system nanely, how
much air was going into the gob

MSHA argues that Consol did not follow the original mning
plan in that the intended projections were not followed,
addi tional regulators were installed, a proper regul ator was
not established on the back side of the section, the agreed upon
anount of air at that proposed regul ator was not provided, the
| eft side of the gob was not ventilated with intake air, and the

regul ators at the back side of the gob were all inaccessible,
despite M. Watt=s representation to M. Walls that the area
near the drill holes could be exam ned.
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I n response to Consol=s assertion that BEP 10 was the
bl eeder eval uation point for the section, MSHA agrees that the
air was going to that | ocation, but disagrees that this estab-
lishes that it was the section evaluation point. MSHA points
out that air in excess of 200,000 cfmwas going to BEP 10,
i ncludi ng, at nost, 64,000 cfmthat was fromthe 2-1/2 section.
Therefore, MSHA concl udes that readings at BEP 10 woul d not have
been an effective way to evaluate the section bl eeder system
and the weekly exam nation entries for the section do not |ist
readi ngs taken at BEP 10.

I n response to Consol=s suggestion that any inadequacy
resulting fromcross-sectional readings was M. Wal ks respon-
sibility because he approved that nethod of evaluating the
bl eeder, MSHA states that it is clear that cross-sectional
readi ngs were approved on the basis of conditions quite different
fromthose present on Decenber 29, 1992. MSHA points out that
there was a nyriad of conditions and circunstances which could
not possibly have been anticipated by M. Walls, such as Consol
altering its projections for devel oping the section, or not
installing a regul ator where one was proposed. In any event,
MSHA bel i eves that Consol nust be held responsible for ensuring
t hat an adequate bl eeder systemis provided where one is
required, and that the results of not doing so are gravely
obvi ous fromthe events that occurred giving rise to this case.
MSHA bel i eves that Consol failed in this obligation, and that
the order should be affirned.

Consol s Argunents

Wth regard to the i nadequate bl eeder system viol ati on,
Consol asserts that in order to prove a violation, MHA nust
establish by a preponderance of the evidence that the bl eeder
system did not nove the nethane-air m xtures away fromthe
section and into a return air course. Consol believes that NMSHA
has failed to carry its burden because the evidence established
that the ventilation on the section at all relevant tines noved
met hane-air m xtures fromthe working areas, through the gob, and
into the return.

Consol argues that its theory regardi ng the cause of the
ignition is supported by expert witness Mtchel ks anal ysis
based on the existing evidence and well known scientific
principles. Consol concludes that MSHAs investigators and
experts ignored key evidence that shoul d have cast doubt on
their theory that the Aexplosioni resulted fromthe ignition
of accunul ated gob gases. In this regard, Consol asserts that
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MSHA:'s characterization of the ignition as an explosion is not in
accordance with the definitions of those phenonena devel oped at
the Bureau of M nes experinental mne as testified to by

M. Mtchell in a paper he co-authored distinguishing the
damagi ng forces of Aexpl osi onsf and Aignitions.(

In support of its theory that the ignition was caused by a
spont aneous out burst of nethane fromthe type of sandstone roof
found on the section, Consol relies on the eyew tness testinony
of Wayne Dean that he observed the roof Aset downi one to
two inches, followed by a blue flanme com ng fromthe roof crack,
and M. Mtchell:s explanation that the existence of a blue flane
is associated with higher concentrations of nethane such as woul d
be rel eased in spontaneous outbursts fromthe sandstone roof.
Consol further relies on M. Mtchellss testinony that the
observation of a return flanme by the mners, and the |ack of
flame damage in all directions, is consistent wth a spontaneous
met hane outburst fromthe roof, and supports his concl usion that
the nmethane ignition did not originate in the gob.

Consol asserts that MSHAs theory regardi ng an accunul ati on
of gob gases appears to be based upon a m sunderstood notation
on the approved section ventilation plan. Consol points out that
the inspector noted in the order that Aft] he approved ventilation
map indicates that the back side of 2-1/1 section, MWJ 015, can
be exam ned.@ G ven that m ne superintendent Robert Watt and
m ne foreman Danny Crutchfield had infornmed investigators that
the area at issue was inaccessible and could not be exam ned,
Consol suggests that the investigator apparently concl uded that
t he bl eeder system nust have been inadequate, and nust have been
the cause of the ignition.

Consol maintains that MSHAs theory is full of unexpl ai ned
hol es and significant om ssions. As one exanple, Consol points
out that while M. Mtchell relied upon personal observations
and accounts of w tnesses who gave a precise indication of the
poi nt of ignition, MSHAs expert w tness, Clete Stephan, did not
consi der any w tness accounts, and could only state that the
ignition point was sonewhere inby the continuous m ner at an
undet erm ned poi nt sonmewhere along the gob fringe area. Further
Consol asserts that M. Stephan and MSHA expert Wrth contra-

di cted each other with respect to the origin of the ignition, and
that M. Wrth theorized that it occurred at the crack viewed by
M. Dean, and that the flane travel ed back into the gob and
ignited accunul ated nethane. Contrasted with this is Consoks
assertion that M. Mtchell supported his theory with an anal ysis
of the rock fall and seans involved, and pertinent scientific
literature regarding stress fractures, the nethane hol di ng
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ability and incentive properties of different types of rock.

Consol cited further exanples of om ssions by MSHA
including the omssion fromits accident report of bottle sanple
met hane readi ngs taken by M. Wrth at the drill hole regul ator.

Consol believes that the sanples showed that the gob ventilation
was sufficient to nove air and gases through the bl eeder dril
holes in quantities and at velocities sufficient to dilute and
render harm ess net hane contained in the gob

Consol cites the failure of M. Wrth to recognize the
significance of the 2.2 inch water gauge readi ng he obtai ned
fromthe bl eeder system and his | ack of understanding of the
relation of pressure differentials and air flow in eval uating
the effectiveness of the bleeder system M. Mtchell, on the
ot her hand, made it clear that such water gauge readings are a
key el enment in evaluating bleeder systens, and that a 2.2 reading
i s consi dered Aout st andi ng. @

Consol points out that while M. Wrth indicated that a fall
in baronetric pressure caused nethane from an unventil ated gob
area to flow out into the No. 4 push, leading to the gas-offs in
t hat push, and eventually, to the ignition, he failed to include
this analysis or information regarding the baronetric pressure
readings in his report. M. Mtchell, however, presented weat her
data for the nonth of Decenber, 1992, denonstrating that the slow
decrease in baronetric pressure occurred too close to the tinme of
the ignition to have any effect on gob gases.

Consol asserts that M. Wrth contradicted his own theory
regarding the outflow of methane fromthe gob and indicated that
the nore likely explanation for the m ner machi ne gas-off was
that it hit a pocket of nethane, and not that nmethane was flow ng
out fromthe gob. On the other hand, M. Mtchell stated that
M. Bandy=s finding of nethane in the No. 5 entry return at the
time of the gas-offs showed that the bl eeder system was wor ki ng
to sweep air away fromthe active workings into the gob, and then
to the return. M. Mtchell further opined that the nethane that
caused the gas-offs emanated from |l esser cracks in the sandstone
roof of the No. 4 entry, which led to short-lived outfl ows of
met hane that were swept away by the ventilating air.

Consol argues that MSHAs experts and investigators have
proceeded in this case on the theory that a violation of section
75.334(b) (1) must have occurred because an ignition occurred.
Consol asserts that this is contrary to MSHA own pronounced
acknow edgnent in Secretary v. Ozark, Inc., 14 FMSHRC 941
(June 1992). Consol further argues that the occurrence of an
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accident or fatality is insufficient to establish a violation,
especi ally when eyew tness testinony denonstrates that no
hazardous conditions or violations existed prior to the accident.
See al so: Secretary v. ldeal Cenent Co., 11 FMSHRC 1776, 1783
(Sept enber 1989), Donovan v. Federal C earing Die Casting Co.,

655 F.2d 793, 797 (7th Cr. 1981), cited by Consol.

Consol argues that unsubstantiated assertions that a bl eeder
systemis inadequate are insufficient to support a finding of
a violation. Beckley Coal Mning Co. v. Secretary of Labor,
3 FMSHRC 2593 (Novenber 1981). Relying on several Conmm ssion
deci sions dealing with conparable provisions of the fornmer
ventilation regul ations, Consol asserts that a bl eeder system
is considered adequate if air is noving away fromthe worKking
area, through the gob, into the bleeder and out to a return.
| f these ventilation facts are established, Consol asserts that
a bl eeder systemw ||l be considered in conpliance, even though
hi gh I evel s of nethane are located in the gob itself. |tman
Coal Co., 2 FMSHRC 1986 (July 1980); Island Creek Coal Co.,
15 FMSHRC 339 (March 1993); V-P M ning Co., 15 FMSHRC 1531
(August 1993). Consol concludes that these cases make cl ear
that the test for whether a bl eeder systemis adequate is whether
air is noving through the gob and into the bl eeder, and whet her
met hane is being diluted as it travels fromthe gob, through the
bl eeders, and into a return.

Consol enphasizes the fact that it was not cited for any
violation of its mne ventilation plan, or for failing to
construct regulators in a manner preferred by MSHA. Under the
ci rcunst ances, Consol concludes that MSHAs arguments regarding
whether it had air flowng in the appropriate directions in
various entries on the section, whether drill holes can be used
as regul ators, and whether such drill hol es areAnon-conbusti bl ef
are irrelevant to determning liability in this case, except to
the extent, if any, they relate to the adequacy of bl eeder system
ventilation on the 2-1/2 section.

Consol maintains that the cited section wasAone well venti -
| ated section,@ typically intaking between 50,000 and 57,000 cfm
of air. Consol points out that nethane was rarely found on the
section, and, when found, concentrations were usually well bel ow
one percent, with nethane readings of .1 and .2 percent recorded
in the Preshift/Onshift Daily Report book for Decenber 28 and 29,
1992, and well within the range of nethane readings that fornmer
assi stant superintendent Hrovatic testified were found on the
section.

In response to M. Wrths belief that the presence of even
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m ni mal et hane, and the occurrence of a gas-off on a section

whi ch typically had no net hane probl ens, should have alerted
managenent that nethane was accunulating in the gob and backi ng
up onto the section, Consol relies on the conclusions by the

m ners and supervisors who investigated the cause of the gas-offs
that the machine had hit a pocket of nethane, the absence of

met hane at the gob line across the entire section when exam ned
by M. Crutchfield, and the appearance of the gob line curtains
denonstrating that positive pressure existed into the gob.

Consol enphasi zes several deficiencies in MSHAs theories
that the bl eeder ventilation was insufficient at the tine of
the ignition. Consol points out that M. Wrth did not dispute
the fact that 16,000 to 17,000 cfmof air was flow ng over the
m ning machine into the gob at the No. 5 entry at the tinme of
the ignition, and he failed to take any snoke tests to support
his conjecture that the air would skirt the edge of the gob
because of the manner in which the bl eeder was set up. Conso
further concludes that M. Wrths own testinony established
that air was entering the gob at nunmerous points, and sonme of it
was sweeping to the left and entering the bl eeder systemthrough
the two left regulators, while other air swept to the back of
the gob entering the bl eeder systemand right returns through
the drill holes. Finally, Consol points out that none of NSHA
W tnesses offered an opinion as to what quantity of air is
necessary to Aadequatel y@ ventilate a gob, and M. Uhl stated
that no regul ation exists specifying any particular air quantity.

Wth regard to the alleged failure to perform adequate
weekl y exam nations of the bl eeder systemto determ ne the
effectiveness of the system Consol asserts that in order to
prove a violation, MSHA nust establish that Consol failed to
t ake net hane and oxygen neasurenents and air direction tests
at Al ocations approved in the ventilation planf Consol
concl udes that MSHA has not nmet its burden, since the prepon-
derance of the evidence established that the | ocations for
met hane and oxygen neasurenents were approved in the venti -
[ation plan in lieu of traveling the bl eeder, the required
measurenents and tests were conducted not only weekly, but at
| east daily and, if necessary, nore frequently at |ocations
approved in the ventilation plan.

In response to M. Wrths assertion that Consol failed to
conduct weekly exam nations that could have detected the pre-
ignition body of nethane that flowed fromthe gob, Consol points
out that M. Wrth admtted that he never reviewed the weekly
pre-shift or on-shift books before determ ning that the alleged
met hane body coul d have been detected through such exam nati ons,
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but instead supposedly relied upon verbal reports by unidentified
others that the exam nations were not performed properly. Consol
concludes that had M. Wrth consulted the exam nati on books, he
woul d have | earned that excessive |evels of nethane had not been
detected on the section in the days or weeks preceding the
ignition.

Consol asserts that the real dispute in this matter
centers on an interpretation of the requirenent in 30 C. F. R
" 75.364(a)(2)(iii) that bl eeder systens be traveled weekly in
their entirety Aor to |l ocations approved in the ventilation plan
wher e nmeasurenents of nethane and oxygen concentrations and a
test to determine if the air is noving in its proper direction
cab be made.§ Consol contends that this regulatory option allows
the required tests to be nade at MSHA approved bl eeder eval uation
points (BEPS) that are typically designated when travel through a
bl eeder entry woul d subject an exam ner to hazards caused by
deteriorating roof and ground conditions.

Consol states that the allegation by M. Wrth and M. Uhl
that the bl eeder eval uation was inadequate was based in part on
the inaccessibility of the drill hole regulator and the two |eft
side regul ators, and Consol:s ability to take the required
nmet hane and air readings at those |ocations. Consol concludes
that based on a ventilation nmap notion stating, Afjt]his area can
be exam ned,® MSHA assuned that at |east the bleeder drill hole
regul ator was required to be accessible, despite testinony by
M. Walls that the notation was one of conveni ence placed on the
map to avoid the necessity of filing a cut-through plan

Consol argues that MSHA offered conflicting testinony as to
whet her regul ators are required to be accessible. Consol points
out that M. Walls stated that regul ators not designated as BER
are not required to be accessible, while M. Wrth testified
that a specific regulation requires the operator to travel to
regul ators. However, M. Wrth neither cited any such regu-

[ ation, nor indicated that Consol had been cited for violating
the all eged specific requirenent. Consol further points out that
MSHA:s argunent that the bl eeder system could not be adequately
eval uat ed on Decenber 29, 1992, unless the regulators were
accessible, is called into doubt by M. Wrth, who testified that
he was able to develop an effective and reliable ventilation
survey for the section, notwthstanding his inability to access
the left regul ators.

In response to MSHAs contention that Consol invalidated the
bl eeder eval uation net hane approved by M. Walls when it devi ated
fromthe ventilation plan approved m ning sequence by first
driving to the left, rather than straight to the back of the
section, Consol maintains that an approved and adopted plan nust
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provide it with notice as to what is required for conpliance.
Based on all of the testinony, Consol concludes that M. Watt
and M. Crutchfield had absolutely no indication that M. Walls
was requiring that the section be driven first directly to the
back, that driving to the left first would invalidate the use of
cross-sectional readings for bl eeder evaluation, or that BEP-10
was not the designated BEP for the section

Consol asserts that both M. Walls and M. Watt relied on
the ventilation map markings as a neans of understanding the
ventilation plan requirenents, and that M. Walls initially
testified that markings on the face of the ventilation map
indicated to hi mthat cross-sectional readings were to be used
as the approved bl eeder evaluation nethod, and that air on
the section nmust pass through BEP-10 to get to the fan. Though
M. Walls later contradicted hinself, arguing that air fromthe
section did not directly pass through BEP-10, Consol concl udes
that his original testinony |ends support and credence to the
argunent of M. Watt and M. Crutchfield that their under-
standi ng was that the bl eeder system was to be eval uated by
t aki ng cross-sectional readings and conducting the required
measurenents and tests at BEP-10. Consol further concl udes
that its interpretation of the MSHA approved ventil ation map
and plan as permtting the use of cross-sectional readings and
eval uations at BEP-10 was not only reasonabl e, but supported by
M. Watt=s past dealings with M. Walls and MSHA

Fi ndi ngs and Concl usi ons

Fact of Violation - Order No. 2724034

Consol is charged with a violation of mandatory safety
standard 30 CF. R 75.334(b)(1), because of its alleged failure
to provide an adequate bl eeder systemfor the cited 2-1/2 section
on Decenber 29, 1992. The order, on its face, states that the
bl eeder system did not control the air passing through the
wor ked-out area to continuously dilute and nove away nethane air-
m xtures fromthe active workings and into a return air course.
MSHA has the burden of proving these allegations by a prepon-
derance of the credible evidence. Section 75.334(b)(1) provides
as foll ows:

During the pillar recovery a bl eeder system
shall be used to control the air passing through
the area and to continuously dilute and nove
met hane-air m xtures and ot her gases, dusts, and
fumes fromthe worked-out area away from active
workings and into a return air course or to the
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surface of the m ne

As noted earlier, the event which resulted in these penalty
proceedi ngs occurred on Decenber 29, 192, nearly three years
ago. Followi ng a rather extensive accident investigation which
began the day after the incident, and continued into January
and February, 1993, MSHA concl uded that the expl osion occurred
as a result of nethane accunul ations in the gob area of the
2-1/2 section due to an i nadequate bl eeder system and manage-
ment=s failure to properly exam ne the bl eeder to determne its
ef fectiveness.

In the course of the hearing, the parties went to great
| engths in exam ning the cause and effect of theAignitioni or
Aexpl osion.§ MSHA bel i eves that the Aexpl osionf occurred after an
expl osi ve body of nethane that was allowed to accunulate in the
gob was ignited during a roof fall in the gob. Consol believes
that the Aignitionf did not originate in the gob, and that it was
caused by a spontaneous and unpredictable outburst froma
sandst one roof crack that had suddenly devel oped in the roof area
where the continuous mner was mning i nmedi ately
before the incident.

After careful review and consideration of the entire record

in these proceedings, | cannot conclude that MSHA or Consol has,
W th any reasonabl e degree of evidentiary certainty, established
the cause of the ignition or explosion. In ny view both parties

presented specul ative causation theories based on after-the-fact
Abest guessti nmates,f assunpti ons, and opi nions based on informa-
tion that I find conjectural, contradictory, or unreliable.
Under the circunmstances, | can only conclude that the cause of

t he acci dent renmai ns unknown.

MSHA | nspector Frank Walls confirmed that he has no fornal
col l ege or engineering training, but nonethel ess has been
involved with the review and approval of mne ventilation plans
since 1990, and was directly involved in the plan approval
process for the cited section. The testinony by M. Walls is
primarily directed to the plan provisions. He was not involved
in the accident investigation or the issuance of the violations,
and he could not comment on whether or not the section bl eeder
system was adequate. Wth regard to the violation, he believed
it was i1ssued because the additional regulators that were
installed were inaccessible and did not provide a neans for
eval uating the gob area.

Al t hough M. Walls believed that accessible additional regu-
lators in the gob area would provide a better nmeans of eval uating
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the overall ventilation, he agreed that the installation of any
projected ventilation controls are discretionary and not

mandat ory, and that Consol could have installed themAas needed.{
Wth regard to the accessibility of the additional regul ators
that were on the section at the time of the ignition, M. Walls
confirmed that he had no knowl edge as to whether they were in
fact accessible. Wth respect to the map notation indicating
that the drill hole regul ator was accessi ble, | am convi nced
that the notation was made as a matter of convenience to avoid
undue delay in the processing of the supplenental ventilation
plan and that M. Walls was aware that this was the case.
Further, with respect to any conversations that may have taken
pl ace between M. Walls and mne officials during the ventilation
pl an approval process, MSHA suggests that they were part of the
understanding as to how the section would be devel oped and
ventilated (Tr. 237). However, M. Walls testified that any
such di scussions, not incorporated as part of the approved

pl an are not controlling (Tr. 11).

Retired section foreman Billy Bandy, who was call ed by
MSHA as a wi tness, and who was the foreman at the tinme of the
ignition, testified that his on-shift exam nation included a
determ nation as to whether the bl eeder was operating properly,
and he was of the opinion that the 17,000 cfm of air going over
the m ning machine and into the gob, and his air checks and
observations of air pressure against the ventilation curtains,
indicated to hi mthat the bl eeder was operating properly and that
there was good positive air flow across the gob. M. Bandys
testinony regarding the air flowinto the gob stands unrebutted.
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MSHA | nspect or Donald Wiite, whose participation in the
post-ignition accident investigation was limted to a rock-dust
survey, confirmed that he had no input into the issuance of the
violations. The record reflects that he collected his sanples on
January 4-5, 1993, and he was of the opinion that sanples taken
i mredi ately prior to or close to the day of the ignition would
better indicate the conditions that existed on the day of the
ignition, as opposed to sanples taken six or seven days |ater,
and that an ignition or an explosion would have sone effect on
his sanple results.

MSHA princi pal engineer Clete R Stephan, who was qualified
and accepted as an expert in explosions and mne fires, tendered
opi nion testinony concerning the probable cause and effect of the
explosion. Wth regard to M. Stephans di scussi ons concer ni ng
t he AExtent of Flame Forces,i at page 25 of MSHAs Acci dent
| nvestigation Report, | take note of his statenent that part
of the information in support for his conclusionsAwas gat hered
during the underground investigation from di scussions wth
persons who are knowl edgeabl e of the facts surroundi ng the
expl osions,@ and fromAreports on the condition of the surviving
victinms after the explosion.i However, during the hearing,

M. Stephan testified that he was not aware of any eye w tness
testinony prior to witing his report, that he did not interview
any of the m ner eye witnesses who were on the section at the
time of the explosion, and that he had not reviewed M. Dears
statenment to MSHA or State investigators with respect to what

he saw when the ignition occurred.

M. Stephan further confirnmed that he was in the mne only
one tinme on January 4, 1993, for less than one shift. Wth
regard to any opinion on his part as to whether the bl eeder
system was adequate, MSHAs counsel stated that M. Stephan was
not a ventilation expert and that such an opi nion was beyond
his expertise (see M. Stepharrs previously cited testinony
(Tr. 214-215)).

MSHA mi ni ng engi neer Gary Wrth, who was accepted as a
ventil ation expert, testified that he was not involved in the
review or drafting of the violationsissued in these proceedings,
that he was Asonewhat{ famliar with this case (Tr. 182),
and that he was Ain general@ able to render an opinion with
regard to the gob air flow that existed on the day of the
ignition, and that he had sufficient informationAi n generalf(
on which to base that opinion (Tr. 169). His testinony is based
on a three-day post-ignition ventilation survey that was nade
on the section on January 4, 5, and 26, 1993. After careful
scrutiny of M. Wrths testinony, | have serious reservations
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and doubts concerning the accuracy, consistency, and credibility
of the information he relied on in support of his opinions and
concl usi ons concerning the inadequacy of the bl eeder, and ny
reasons in this regard foll ow

M. Wrth stated that the intent of his January 4 and 5,
1993, ventilation survey was to evaluate the section as it was
at the time of the Decenber 29, 1992, ignition, and that an
Aatt enpt@ had been nmade to restore the section to is pre-ignition
condition. However, he confirmed that he was advised prior to
goi ng underground that the section conditions were not the sane
when the survey was made and that a return regul ator was bl own
out and sone of the right side stoppings were danaged and
| eaking. Although M. Wrth subsequently took additional air
readi ngs on January 26, 1993, he still relied on his January 4
and 5, 1993, survey information based on conditions that were
different fromthose that existed on the day of the ignition.

| take note of the fact that Appendix G to MSHAs acci dent
report is a ventilation schematic diagramthat is |abeled
Ventil ation Schematic Imediately Prior to Expl osion and
Locations of Equi pnent, and the report at page 14, authored by
M. Wrth states that the schematicAis a face-ventilation
di agram showi ng the face ventilation at the time of the
expl osion,( foll owed by a discussion and concl usi ons concerni ng
the ventilation based on that diagram Although M. Wrth denied
that his diagramwas at the foundation of his opinion concerning
t he adequacy of the bl eeder system he acknow edged that he was
aware of the conflicting hearing testinony of the mner crew with
respect to the accuracy of the information on the diagram

Al t hough M. Wrth was of the opinion that no reasonably
prudent m ni ng person would have used cross-section readi ngs
to evaluate the bl eeder system on Decenber 29, 1992, the
MSHA- appr oved suppl enental plan of April 21, 1992, permtted
cross-sectional readings. Wen asked if this were true,

M. Wrth stated that he was not famliar with the entire
ventilation plan and could not state whether the plan all owed
or prohibited cross-sectional readings at that tine. He also
acknow edged that he did not review the plan in fornulating
his opinion (Tr. 137-138).

In its post-hearing brief, at page 45, MSHA asserts that
m ne superintendent Watt did not seriously dispute that the
bl eeder system on Decenber 29, 1992, was unacceptable (Tr. 117).
| have reviewed M. Watt=s testinony in context during his
cross-exam nation (Tr, 112-117) and find that it is not a
cl ear-cut adm ssion as suggested by MSHA. In fact, M. Watt
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expl ai ned that no one has convinced himthat the bl eeder system
was i nadequate, and he believed, and still believes, that the

bl eeder was adequate, notw thstanding 2,500 cfm of air passing

t hrough the regulator. Further, M. Watt clarified his response
to the question posed, and stated that he would not accept

2,600 cfmof air for that entire panel or for the entire section
wi thin the Ahack@ |ines shown on the mne map (Tr. 113, 117).

M. Wrth testified that the adequacy of a bl eeder system
i s based on several ventilation conponents, and not solely on
the anpbunt of air entering the gob area. He stated that his
survey was intended to enconpass the air flow entering and
| eaving the section. However, he confirned that because of
the inaccessibility of several gob exit points, he could not
concl usively determ ne where all of the air flow was going,
or the exact anmount of air exiting the gob. Further, although
anenoneter and pitot tube readings were made at the drill holes,
t he anenoneter readings are not included as part of the accident
report. He also confirned that he took a series of bottle
sanpl es on January 5 to determ ne the nethane and oxygen content
of the air exiting the gob area, but did not believe the test
results are included in the accident report. He also believed
that one to two percent nethane was detected in the sanples, and
that this would indicate that nethane was exiting the gob through
the drill holes.

Al t hough M. Wrth denied that his inability to reach the
|l eft side regulators inpacted on his evaluation of the drill hole
regul ator, he acknow edged his prior deposition statenment to
acci dent investigation supervisor Castenon that it was inpossible
to conpletely evaluate the section gob area because he coul d not
reach those regulators, and he conceded that it was not possible
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for himto performand develop a conplete air quantity bal ance

of the bleeder system This contradictory and conflicting testi -
nmony casts doubts on the accuracy and credibility of M. Wrths
survey, and its relevance to the all eged i nadequate bl eeder
system

Al t hough M. Wrth was of the opinion that high nethane

readi ngs Aprobabl y@ woul d have occurred at the drill holes on
the day of the ignition, and that the presence of high nethane
at the drill holes would have been di scoverable by the weekly

exam nations, he confirmed that he never reviewed the section
weekl y exam nati on books or the pre-shift or on-shift books for
the days preceding the ignition to determ ne whether air readings
were taken at the intake because he did not believe they were
relevant. Since M. Wrth acknowl edge that intake air is a
conponent of a bl eeder system | fail to understand why such air
readi ngs woul d not be relevant to a survey taken to eval uate such
a system

M. Wrth=s opinion that the requirenents of section
75. 334(b) were not being met on Decenber 29, 1993, was based on
his belief that the [imted air quantity and insufficient air
velocity in the gob area failed to dilute the nmethane that had
mgrated to the high right side gob area. He further believed
that the absence of nethane on the section in the past, coupled
with the one percent nmethane reading in the No. 5 return, and the
gas-off of the mner machine in the No. 4 push with the nethane
monitor set at 2.5 percent, indicated a problem and an
i neffective bl eeder system

Wth regard to the one percent nethane found by M. Bandy in
the return, M. Wrth agreed that the air flow pattern was sweep-
ing the gob gas and reducing it to one percent wiwth the return
air leaving the mne, and that the remaining air was exiting
through the left side regulators. Wth regard to the machine
gas-off, M. Wrth conceded that the air sweeping the gob area
diluted and di ssipated the nethane that caused the gas-off.

Al t hough he was of the initial opinion that the machi ne gas-off
was not the result of a methane Apocket,@ he later testified that
assum ng the one percent found by M. bandy occurred with the
machi ne gas-off, a rel ease of nethane was possible. He agreed
that the return was doing the job of sweeping and diluting the
return air away fromthe working face.

Wth regard to his Abody of nmethanel theory, M. Wrth
initially could not state whether it reached the No. 5 entry,
but in fact |ater expressed his belief that it did not appear
in that entry because there was sufficient ventilation at that
| ocation. He also agreed that the concentration of any nethane
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body is indeterm nable and could vary within seconds in different
mne areas. | believe this | ends sonme credence to Consofs

theory of a sudden rel ease of nethane fromthe roof strata,
rather than a gob build-up resulting froman ineffective bl eeder
system

Even t hough he believed that the bl eeder system was

i nadequate, M. Wrth acknow edged that based on his bottle
sanpling on January 5, 1993, the nethane percentage exiting one
of the drill holes was |l ess than it probably was when it entered
the gob, and that this would indicate that it was being dil uted
and mxing with the air before exiting into the bl eeder return
air course. Wth regard to his opinion that changed air flow
patterns noved At he body of nethanel back into the gob area

M. Wrth acknow edged that his opinion wasAspecul ative,(@ but
al so stated it was based on ventilation engi neering know edge(

| cannot reconcile this inconsistent and contradictory testinony,

nor can | accept it as reasonable evidentiary support for any
conclusion that there was in fact a lack of sufficient air in
the gob to dilute and carry away nethane through the return.

| ndeed, the evidence, including M. Wrths testinony,
est abl i shes ot herw se.

MSHA | nspector Uhl confirned that he has a high school
education, is not a mning engineer, has no degree in anything
related to mning or mne ventilation, and his past experience
in the mning industry does not include ventilation plan
subm ssions to MSHA. M. Uhl testified that the only injured
m ner he interviewed was M. Dean, and the record reflects that
M. Dean was not called as a witness in this case by MSHA because
his credibility was in doubt. M. Unhl further testified that his
concl usion that an expl osive range of nethane was present in
the gob area was based on the fact that Ait was obviously theréej
si nce Aan expl osi on occurred ( However, as correctly argued
by Consol in its post-hearing brief, the occurrence of an acci-
dent or an injury does not ipso factor establish a violation,
or a violative condition, particularly in the absence of any
reliabl e evidence establishing the cause of the accident with
any reasonabl e degree of certainty. Consolss expert w tness
Mtchell was also of the opinion that the occurrence of any
ignition does not establish a poorly or inproperly ventil ated
gob area (Tr. 230).

M. Uhl believed that the bl eeder system began to fail
earlier than Decenber 29, 1992, and he confirmed that even
t hough MSHA was aware of violations of the ventilation plan,
no viol ations were issued because, as stated by M. Unhl, Ane
el ected not to because of a grace period and sone ot her
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confusionid (Tr. 212). It seens to ne that if MSHA believed that
Consol was in violation of its approved plan, it should have
cited the particular violative conditions, rather than attenpting
to establish an inadequate bl eeder systemthrough post-ignition

i nvestigative assunptions, theories, and concl usi ons based on
conj ecture, speculation, and contradictory informati on and
testinony that | find lacking in credible evidentiary support.

M. Uhl testified that one of the reasons he believed the
bl eeder system was i nadequate was because Consol failed to
follow the initial mning projections, particularly with respect
to the projected regulators. However, M. Walls testified that
projections are not enforceable as violations until they are
specifically incorporated as part of the MSHA-approved venti -
lation plan (Tr. 209). He also confirned that Consol was free
to mne in any direction and sequence within theApi nk hash
mar ks shown on the m ne map.

Al t hough M. Unhl believed that the bl eeder system was no
| onger effective when Consol deviated fromits projections and
Al ost accessf to the two previously established regul ators when
it began pillaring the section, he admtted that he was aware
of no evidence that ventilation evaluations were not being made
while m ning was conducted to the left side of the section
because he did not recall looking into that and did not consider
or evaluate this activity. He indicated that the scope of his
i nvestigation consisted of |ookingAat the overall picture as to
what occurred here and what led up to ith (Tr. 258). M. Uhl
|ater testified that the area mned to the |eft was being
eval uated by cross-sectional ventilation readings, and once the
regul ators becane i naccessible, cross-sectional ventilation
readi ngs could be made. | find M. Uhlss testinony to be
confusing and contradictory. On the one hand, he believed
that the bl eeder was no | onger effective when access to the
regul ators was |lost, and on the other hand, he stated that
notw t hstandi ng the | oss of access to the regul ators,
cross-sectional ventilation eval uations would be perm ssible.
As a matter of fact, he confirmed that full and partial cross-
sectional ventilation readings were nade on the section, but
he did not believe they were relevant to any evaluation of the
bl eeder.

| am convinced that MSHAs post-ignition investigatory
conclusion that the bl eeder system was i nadequate was based on
two principal factors, nanely, the occurrence of the ignition,
and the assunption that there was insufficient air flow through
the drill hole regulator to dilute and render harm ess theAbody
of nmet hanef that MSHA assunmed was accunulating in the gob area
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As noted earlier, the occurrence of the ignition is not,
in of itself, evidentiary proof of an inadequate bl eeder system
Wth regard to the anmount of air that may have been passing
t hrough the regulator immedi ately prior to the ignition,
M. Walls testified that there was no way of pinpointing the
anmount of air going out of the regulator (Tr. 55). He confirned
t hat any di scussions concerning the ventilation requirenents are
not binding unl ess reduced to witing and incorporated as part

of the approved ventilation plan. | find nothing in any of
the ventilation plans approved by MSHA requiring 10,000 cfm of
air through the drill hole regulator, and M. Walls confirned

that Awe did not wite that on anything,l and that none of the
rel evant ventilation plans contain any such notation (Tr. 61).
M. Unl confirmed that there is no regulatory requirenent for
any specific anmount of air through a regul ator.

M. Walls further clarified his testinony concerning the
requirenment for a mninmumof 9,000 cfmof air at the pillar
i ntake. He explained that this is the anount of air going into
the gob area as a whole, and not what is required through the
regulator (Tr. 58). Further, MSHAs counsel confirnmed that
al though there is no regulatory requirenment for any specific
anount of air passing through the regul ator, Consol would be held
Ato a standard of adequacy ventilating the systefh (Tr. 60).
When asked if the reported 2,360 cfns air exiting the regul ator
was relevant to that key issue, counsel responded, Awve will | et
the experts discuss that@ (Tr. 60).

M. Wrth=s post-accident air measurenents of January 5,
1993, at the drill hole regulator showed 2,037 cfm of air passing
t hrough the holes, and re-nmeasurenents made at Consoks request
on January 27, 1993, showed just over 2,000 cfm Using these
readings, M. Wrth concluded that at no tine prior to the
expl osion was there nore than 2,828 cfmof air going through
the drill holes.

M. Hrovatic testified that he neasured 5,000 to 6,000 cfm
of air passing through the regul ator when the holes were drilled
at 1-1/2 inch dianmeters, and he described the neasuring instru-
ment as a standard, three or four inch anenoneter |arger than the
measured holes. After the holes were enlarged to three inches,
M. Hrovatic calculated 6,000 to 7,000 cfns of air passing
t hrough the holes, using the sane type anenoneter and foll ow ng
the same procedures as his prior calculations. M. Watt testi-
fied credibly that M. Hrovatic informed himthat 6,000 cfm of
air was going through the 1-1/2 inch dianmeter holes, and when
five of the holes were enlarged to three inches, 6,000 to
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8,000 cfmwas passing through the regulator (Tr. 123).

Al t hough M. Wrth believed that M. Hrovaties use of an
anenoneter was inproper, | note that he too used such an
instrunent in making his survey.

M. Uhl believed that with only 2,000 cfm of air passing
t hrough the regulator, a nethane-air m xture was exiting through
the regul ator holes and into the return air course. M. Wrth
bel i eved that nethane was exiting the gob through the regul ator,
and, as noted earlier, he acknow edged that the air flow pattern
was sweeping the gob gas and reducing it to one percent and
diluting it with the air leaving the mne, and that the air
sweepi ng the gob was diluting and dissipating the nethane that
caused the m ner machine to gas-off. This is precisely what a
bl eeder systemis designed to do, as required by cited section
75.334(b)(1). Under all of these circunstances, | renmain
unconvi nced that the amount of air that MSHA assuned was passi ng
t hrough the regulator, a factor that is but one conponent of the
total bl eeder system supports a conclusion that the bl eeder was
i nadequate and failed to provide a neans for controlling the air
passing through the cited gob area to continuously dilute and
nove away nethane-air m xtures fromthe active workings and into
a return air course. Accordingly, | conclude and find that NMSHA
has failed to establish a violation of section 75.334(b)(1), and
the contested order IS VACATED

Fact of Violation - Order No. 274035

Consol is charged with a violation of mandatory safety
standard 30 C F. R 75.364(a)(2), because of its alleged failure
to perform adequate weekly exam nations to determ ne the
effectiveness of the 2-1/2 section bl eeder system Section
75.364(a)(2) provides as follows:

At |east every 7 days, a certified person
shal |l evaluate the effectiveness of bl eeder systens
used under " 75.334(b) and (c) as foll ows:

(i) Measurenments of nethane and oxygen
concentrations and a test to determne if the
air is noving in its proper direction shall be
made where air enters the worked-out area.

(ii1) Measurenents of nethane and oxygen
concentrations and a test to determne if the
air is noving in its proper direction shall be
made i mredi ately before the air enters a return
split of air.

(iii) At |least once each week, bleeder entries
used as a part of a bl eeder system under " 75. 334,
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shall be traveled in their entirety, or to |locations
approved in the ventilation plan where neasurenents

of met hane and oxygen concentrations and a test to
determine if the air is noving in its proper direction
can be made.

The initial mne ventilation plan approved by MSHA pursuant
to 30 CF.R 75.316, on Septenber 15, 1989, prior to the devel op-
ment of the 2-1/2 section, provided for the eval uation of
bl eeders when travel to those areas was unsafe. (ltem 14,
at page 4 of the plan, Exhibit G 39). Under this provision,

a bl eeder eval uation was requiredAat |east once each week,(
and the evaluation nethod was left to the discretion of Conso
pursuant to section 75.316-2(f)(2), which sinply required an
Aadequat el eval uati on.
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The first supplenent to the approved ventilation plan was
submtted to M. Walls on March 16, 1992, by Consoks m ni ng
engi neer Frank Underwood, and it included a diagram of pro-
jections for the 2-1/2 panel, which contains a hand-witten
not ati on indicating that Aupon retreat mning the bl eeder system
w il be evaluated by the difference in the intake and return
readi ngs on the section.;¢ The plan supplenent, including this
cross-sectional bl eeder evaluation nethod, was approved by MSHA
on April 21, 1992 (Exhibit G 40).

A subsequent ventilation plan supplenment was submtted to
M. Walls by M. Underwood on Septenber 1, 1992, covering the
pillar line and bl eeder controls for the 2-1/2 panel. A mne
map was i ncluded as part of the subm ssion, and it contains the
notation, Aft]his area can be exam ned,§ at the approxi mate
| ocation of the drill hole regulator (Exhibits G 41 and R-28).

It would appear to ne fromthe foregoing plan approval s
t hat Consol was permtted to generally conduct anAadequat ef
evaluation of its bleeders, and this was to be done at | east
once a week. During retreat mning, Consol was permtted to
eval uate the bl eeder system by cross-sectional readings. The
subsequent approved suppl enental plan, which contained the m ne
map notation indicating that the bl eeder area could be exam ned,
did not specifically revoke or otherw se affect MSHfs pri or
approval of cross-sectional readings as an adequate nethod for
eval uating the bleeder. In short, it was still in effect on
Decenber 29, 1992.

The essence of the alleged violation is found in subsection
2(i1i) of section 75.364(a), which requires weekly exam nations
of the effectiveness of a bl eeder systemby traveling to a
bl eeder entry used as part of a bleeder system or to other
| ocati ons approved in the ventilation plan, and naki ng neasure-
ments of the methane and oxygen concentrations and testing to
determ ne whether the air is noving in its proper direction. M
interpretation of this evaluation requirenent is that Consol had
two option for insuring the effectiveness of the bl eeder
regulator in question. The first option was to travel to the
regul ator area and nake the required tests. |[If this could not
be done, Consol could make the tests at another |ocation
approved in the ventilation plan.

M. Wrth, who confirnmed that the | ocati on of BEP-10 was
never clear to him and that he was not sure that he ever
traveled to that area, believed that a violation occurred because
no one was traveling to the inaccessible regulators to test for
met hane, air, and air direction.
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| find MSHAs testinony concerning the accessibility of the
cited regulator to be confusing and contradictory. M. Wrth
testified that the regulator was required to be exam ned weekly
Aby | aw, @ but this was not done because it was inaccessible
(Tr. 78-79). However, M. Walls confirmed that a regul ator that
i's not designated as a BEP point was not required to be acces-
sible (Tr. 48-49). Since the regulator in question was not a
desi gnated BEP point, | conclude that Consol was not obliged to
keep it accessible as long as it provided an alter-nate plan
approved | ocati on where nethane and air readi ngs could be nade.
Consol asserts that this location was BEP-10. M. Unhl testified
that once the regul ator becane i naccessible, cross-sectional
readi ngs to evaluate the bl eeder could be used (Tr. 276). This
| ends support to Consol:s assertion that cross-sectional
readi ngs, coupled with the recorded BEP-10 air and net hane
readi ngs, conplied with the cited standard.

In view of the MSHA approved cross-sectional readings
eval uation nethod during retreat mning, it would appear to
me that this evaluation method was still available to Consol
notw t hst andi ng the notation that the bl eeder was accessible
when in fact it could not be travel ed.

MSHA concedes that Consol was not prohibited from m ning
out of sequence within the established paraneters of the
2-1/2 section, and agrees that air readings were taken on the
section and at BEP-10. MSHA further agrees that cross-sectional
readi ngs were an effective neans of evaluating the bl eeder
regul ator when the section was initially devel oped. The crux
of MSHAss case is that once Consol deviated fromits initial
m ning projections and installed additional regulators, it
could no longer rely on cross-sectional readi ngs because
access to those regul ators was | ost when the area was m ned
out, and there was no effective way of nonitoring or eval u-
ating the air ventilating the gob. MSHA al so di sputes Consotls
claimthat BEP-10 was the bl eeder evaluation point for the
section.

Consol:=s pre-shift and on-shift daily inspection reports
for the 2-1/2 section reflect that daily inspections for
hazar dous conditions, nmethane in the working places, and net hane
in the returns were being nmade i nmedi ately prior to Decenber 29,
1992, in the gob line, pillars, returns, intake, and haul age
areas (Exhibit G 46). The weekly exam nation reports of full
sectional air and nethane readings reflect air readings for
Cctober, air readings for Novenber, and air readings in the
left and right return entries for Decenber, 1992 (Tr. G 47).
The daily reports of exam nations for hazardous conditions
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and net hane include notations for daily tests nmade at BEP 10
and other intake and return |ocations for the period October
t hrough Decenber 30, 1992 (Exhibit R-2).

M ne foreman Crutchfield, a man with 27 years of underground
m ni ng experience, testified credibly that during a prelimnary
meeting with M. Walls concerning the initial mning projections
for the section, it was his understanding fromthe approved
ventilation plan that cross-sectional air readings on the
section could be used to evaluate the drill hole regul ator area,
and that BEP-10 woul d be the section evaluation point (Tr. 67).

Wth regard to the violation in question, M. Crutchfield
stated that the bl eeder system was eval uated by taking cross-
sectional readings, and visits to BEP-10 every 24 hours by the
fire boss to nonitor any nethane (Tr. 100-101). He believed
t hat BEP-10 was the check point for the 2-1/2 panel (Tr. 135),
and he identified the weekly exam nation book records show ng
the daily exam nations of BEP-10 (Tr. 140; Exhibit R-2). He
further testified that the ventilation plan print show ng the
flow of air toward the direction of BEP-10, coupled with these
| ocati ons shown on the mne map, led himto conclude that BEP-10
was an approved checkpoint for evaluating the bl eeder system on
the 2-1/2 section, and that this was no different fromsimlar
BEP | ocations in other mne areas (Tr. 147-148).

M ne Superintendent Watt, a man with over 40 years of
m ni ng experience, including 18 years as a superintendent,
and a credible witness, confirnmed that during the initial
meeting wwth M. Walls, the projected m ning and eval uation
of the section was discussed. M. Watt stated that once
retreat m ning began, the regulator at the back of the section
was established to allow air fromthe gob to pass through the
regul ator and be routed into the return to BEP-10. Even though
air fromother areas was routed to BEP-10, M. Watt was not
concerned and believed that this was a safe nethod for eval uating
the 2-1/2 section, and he confirnmed that it was normal procedure
to use a bl eeder eval uation point covering different m ne areas
(Tr. 49-52). He explained that BEP-10 was nonitored daily, and
if there was an unusual rise in the nmethane readings ,the working
section would be nonitored every shift to determne if there was
a problem He believed that M. Walls was well aware of the
section ventilation system (Tr. 53-60).

M. Walls confirmed his discussions with M. Watt and
M . Underwood concerni ng bl eeder evaluation during retreat
m ni ng. Al though he denied that BEP-10 was an approved bl eeder
eval uation point for the section, M. Walls agreed that it was
the evaluation point for air comng fromother m ne areas
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t hrough the sane drill hole regulator area where air was routed
into the return fan area and out the mne (Tr. 215). He agreed
that a ventilation plan sketch indicated that the air venti -
|ating the gob area would be routed through the regul ator and
to BEP-10, which was | ocated near the fan drawing air fromthe
section after it passed through the regulator (Tr. 230, 24).

M. Walls testified that all of the aforenentioned air from
the section routed to BEP-10, Ahas to go through BEP-10 to get to
the fan,0 and he confirned that once mning started, with the
regul ator in place, Athat would be the way it would be eval u-
ated.@ Further, if the regulator was accessible, cross-sectiona
readi ngs coul d be conbined with the readi ngs of the air passing
the regulator (Tr. 25, 225). This testinmony, in ny view, |ends
support to M. Crutchfields and M. Watt:=s belief, which | find
reasonably plausi ble and credi ble, that cross-sectional readings
and the daily air and nmet hane evaluations at the BEP-10 | ocation
was an acceptable nethod for evaluating the cited bl eeder

After careful review and consideration of all of the
testinony and evidence with respect to this alleged violation,
| conclude and find that MSHA has failed to establish by a
pr eponderance of the credi ble evidence that Consoks weekly
exam nations of its section bl eeder systemwas |ess than
adequate. To the contrary, | conclude and find that Conso
was i n substantial conpliance with the requirenments of the
cited standard by using cross-sectional readings and daily
monitoring at the BEP-10 | ocation as a reasonably proper nethod
for evaluating the cited bl eeder in question. Accordingly, the
contested order IS VACATED

Docket Nos. WEVA 94-379 and WEVA 94- 380

M. Crutchfield and M. Watt were only cited in these
section 110(c) proceedings with all egedlyAknow ngly@ viol ating
mandat ory safety standard 30 C F. R 75.334(b)(1), as stated in
contested section 104(d)(1) Order No. 2724034. Since | have
vacated that order, the section 110(c) proceedings filed agai nst
t hese respondents, including the proposed civil penalty assess-
ments, should be dismssed. |In this regard, even if | were to
find a violation of the cited standard, | would not concl ude that
t he evi dence adduced by MSHA established aAknow ng@ viol ati on by
M. Crutchfield or M. Watt, within the intent and nmeani ng of
section 110(c) of the Act.

ORDER

In view of the foregoing findings and concl usi ons,
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IT IS ORDERED as foll ows:

1. Section 104(d) (1) AS&SI Order No. 2724034,
March 3, 1993, 30 CF.R 75.334(b)(1), 1S
VACATED, and the proposed civil penalty
assessnent 1S DENI ED AND DI SM SSED.

2. Section 104(d) (1) AS&SE Order No. 274035,
March 3, 1993, 30 CF. R 75.354(a)(2), 1S
VACATED, and the proposed civil penalty
assessnent 1S DENI ED AND DI SM SSED.

3. The proposed civil penalty assessnents
filed against the section 110(c) respondents,
Robert G Watt and Danny E. Crutchfield,
ARE DENI ED AND DI SM SSED, and t hese proceedi ngs
ARE DI SM SSED.

CGeorge A Koutras
Adm ni strative Law Judge
Di stribution:

Robert S. WIlson, Esq., Ofice of the Solicitor,
U S. Departnent of Labor, 4015 W/l son Blvd., Suite 516,
Arlington, VA 22203 (Certified Mil)

David J. Hardy, Esqg., John Bonham Esq., Jackson & Kelly,
1600 Laidley Tower, P.QO Box 553, Charleston, W 25322
(Certified Mail)

Robert B. Allen, Esq., King, Allen & Arnold, 1300 Bank One
Center, 707 Virginia Street, East, P.O Box 3394, Charleston,
W/ 25333-3394 (Certified Mil)

Ri cklin Brown, Esq., Bow es, Rice, MDavid, Gaff & Love,

16th Fl oor Commerce Square Lee Street, P.O Box 1386,
Charl eston, W 25325-1386 (Certified Mil)
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