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SECRETARY OF LABOR,             : CIVIL PENALTY PROCEEDING
  MINE SAFETY AND HEALTH        :
  ADMINISTRATION (MSHA),        :  Docket No. WEST 94-637-M
               Petitioner       :  A. C. No. 35-03123-05514

v.                    :
  : Cedar Creek Quarry

CEDAR CREEK QUARRIES, INC.,     :
Respondent   :

  :
SECRETARY OF LABOR,             : CIVIL PENALTY PROCEEDING
  MINE SAFETY AND HEALTH        :
  ADMINISTRATION (MSHA),        :  Docket No. WEST 95-306-M
               Petitioner       :  A. C. No. 35-03123-05516 A

v.                    :
  : Cedar Creek Quarry

ROBERT G. WIENERT, Employed by, :
  CEDAR CREEK QUARRIES, INC.,   :

Respondent   :
  :

SECRETARY OF LABOR,             : CIVIL PENALTY PROCEEDING
  MINE SAFETY AND HEALTH        :
  ADMINISTRATION (MSHA),        :  Docket No. WEST 95-307-M
               Petitioner       :  A. C. No. 35-03123-05517 A

v.                    :
  : Cedar Creek Quarry

DENNIS McCASLIN, Employed by,   :
  CEDAR CREEK QUARRIES, INC.,   :

Respondent   :

ORDER DENYING M OTIONS TO DISM ISS
ORDER OF CONSOLIDA TION
ORDER OF CONTINUA NCE

Before:  Ju dg e Hodg don
These ca ses a re before m e on petitions for civil pena lty pu rsu a nt to Sections 105( d) a nd

110 ( c) of the Federa l M ine Sa fety a nd Hea lth A ct of 1977, 30 U.S.C. '' 815( d) a nd 820( c).
 Respondents Robert G. W ienert a nd Dennis M cCa slin ha ve m oved to dism iss the petitions
a g a inst them .  The Secreta ry opposes the m otions.  In a ddition, the Secreta ry ha s m oved to
consolida te these ca ses for hea ring  a nd to continu e the A u g u st 8, 1995, hea ring  da te.  The
Respondents oppose a  continu a nce.  For the rea sons set forth below , the m otions to dism iss a re
denied, the ca ses a re consolida ted for hea ring  a nd the hea ring  is continu ed.



M otions to Dism iss
The Secreta ry ha s filed petitions seek ing  civil pena lties u nder Section 110 ( c) of the A ct

a g a inst W ienert, President of Ceda r Creek  Qu a rries, Inc., a nd M cCa slin, a  forem a n em ployed
by Ceda r Creek  Qu a rries, Inc., for k nowing ly a u thorizing , ordering  or ca rrying  ou t, a s officers
or a g ents of Ceda r Creek  Qu a rries, Inc. severa l viola tions of the Secreta ry's m a nda tory hea lth
a nd sa fety sta nda rds.  The viola tions a re a ll a lleg ed to ha ve occu rred on Decem ber 7, 1993. 
The Respondents w ere officia lly notified tha t the Secreta ry w a s a ssessing  su ch pena lties on
M a rch 17, 1995. A fter Respondents sta ted tha t the w ished to contest the pena lties, the insta nt
petitions w ere filed on
M a y 10 , 1995.  The Respondents a rg u e tha t the a pproxim a tely 15 m onth tim e period betw een
the viola tions a nd notifica tion of lia bility constitu tes a n u nrea sona ble dela y which requ ires tha t
the petitions be dism issed.1

                                               
1 The Respondents a lso a lleg e a  31 m onth dela y from  the tim e the com pa ny w a s cited

for the sa m e type of viola tions on Ju ly 22, 1992.  W hile the Ju ly 22, 1992, viola tions w ere
m entioned in the orders g iven to the com pa ny on Decem ber 7, 1993, a nd m a y ha ve som e
bea ring  on the Respondents' lia bility u nder Section 110 ( c) for the Decem ber 7 viola tions, the
Secreta ry is not seek ing  civil pena lties a g a inst the Respondents u nder Section 110 ( c) for the
Ju ly 22 viola tions.  Consequ ently, the only pertinent dela y for considera tion in connection with
the m otion to dism iss is the 15 m onth dela y.

The Respondents a ssert tha t there a re fou r rea sons for dism issing  the ca ses.  The first is
the "concept of la ches" beca u se the dela y resu lted in preju dice to the Respondents' a bility to
defend them selves.  The Second is tha t Section 110 ( c) viola tes the equ a l protection a nd du e
process requ irem ents of the Fifth A m endm ent by m a k ing  officers, directors or a g ents of
corpora te opera tors lia ble for k nowing  viola tions of the A ct or reg u la tions, bu t not a g ents of
noncorpora te opera tors.  Third, Respondents m a inta in tha t g iving  individu a ls "less notice a nd
opportu nity for a dm inistra tive resolu tion" of viola tions tha n opera tors who a re im m edia tely
g iven a  cita tion or order a lso viola tes the equ a l protection a nd du e process g u a ra ntees of the
Fifth A m endm ent.  Fina lly, Respondents contend tha t Section 56.12001 of the Reg u la tions, 30
C.F.R. ' 56.12001, is so va g u e a s to be fu nda m enta lly u nfa ir.  None of these a rg u m ents is
persu a sive.

The "Doctrine of la ches" is a n equ ita ble concept which holds tha t "neg lect to a ssert a
rig ht or cla im  which, ta k en tog ether w ith la pse of tim e a nd other circu m sta nces ca u sing
preju dice to a dverse pa rty, opera tes a s ba r in cou rt of equ ity."  Bla ck 's La w  Dictiona ry 875
( 6th ed. 1990).  Since this is not a  cou rt of equ ity, the Respondents a dva nce tha t a  sim ila r
concept shou ld a pply in this ca se.  In their view , Ju dg e M elick 's decision in Isla nd Creek  Coa l
Co., 15 FM SHRC 735 ( A pril 1993), is precedent for su ch a  theory.

This a rg u m ent, how ever, fa ils for tw o rea sons.  First, "[a ]n u nreview ed decision of a
Ju dg e is not a  precedent binding  u pon the Com m ission."  Com m ission Ru le 72, 29 C.F.R. '
2700.72.  Secondly,  Ju dg e M elick 's decision w a s ba sed solely on the fa ilu re of the Secreta ry
to file a  petition for a ssessm ent of pena lty w ithin 45 da ys of receipt of a  tim ely contest of a
proposed pena lty a ssessm ent a s requ ired by Com m ission Ru le 27( a ), 29 C.F.R. ' 2700.27( a )
[now Ru le 28, 29 C.F.R. ' 2700.28].  Thu s, he held tha t the Secreta ry ha d fa iled to file a
tim ely requ est for a n extension of tim e to file a  petition, Isla nd Creek  a t 737; tha t the
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Secreta ry ha d fa iled to show  "a dequ a te ca u se" for the la te filing , id. a t 738; a nd tha t the
Respondents ha d been a ctu a lly preju diced by this la te filing , id. a t 739.

In the insta nt ca ses, there ha s been no viola tion of a  sta tu tory dea dline.  Ju dg e M elick 's
discu ssion of preju dice su ffered by the respondents a s a  resu lt of the tim e la g  betw een the
viola tions a nd their notifica tion tha t they w ere being  a ssessed a  pena lty u nder Section 110 ( c)
w a s to dem onstra te tha t the respondents ha d been preju diced a s a  resu lt of the Secreta ry's
u ntim ely filing  u nder the ru le.  It did not esta blish tha t a  dela y in bring ing  a  Section 110 ( c)
ca se is itself a  g rou nd for dism issing  su ch petitions.

Fu rtherm ore, in these ca ses the Respondents ha ve not shown tha t they ha ve su ffered
a ctu a l preju dice.  The a lleg ed ina bility to loca te the electricia ns who insta lled a nd dism a ntled
the electrica l equ ipm ent in qu estion does not m ea n tha t there is no w a y to defend a g a inst the
orders.  A s the Secreta ry ha s pointed ou t, there a re other m ea ns of defense, su ch a s finding
equ ipm ent w ith the sa m e specifica tions, u sing  testim ony from  the equ ipm ent m a nu fa ctu rer or
u sing  w iring  dia g ra m s a nd dra w ing s fu rnished by the m a nu fa ctu rer.

Next, Respondents ha ve not been denied equ a l protection or du e process u nder the Fifth
A m endm ent.  A t lea st tw o federa l circu its, a s w ell a s the Com m ission, ha ve held tha t Section
110 ( c) is not a  denia l of equ a l protection.  U.S. v. Jones,
735 F.2d 785 ( 4th Cir. 1984), cert. denied, 469 U.S. 918 ( 1984); Richa rdson v. Sec. of
La bor, 689 F.2d 632 ( 6th Cir. 1982), cert. denied, 461 U.S. 928 ( 1983).

Nor does the fa ct tha t the orders w ere im m edia tely served on the m ine opera tor bu t the
Respondents w ere not notified of their lia bility u ntil 15 m onths la ter viola te du e process or
equ a l protection.  Interesting ly, the orders in this ca se w ere served on M r. M cCa slin, so he did
ha ve notice of the viola tions even if he did not k now  a t the tim e tha t he m ig ht be considered
persona lly lia ble.  Sim ila rly, M r. W ienert, a s president of the com pa ny, m u st ha ve becom e
a w a re of the orders shortly a fter their issu e.  In a ddition, on A pril 6, 1994, a nd shortly
therea fter, both respondents w ere interview ed by the specia l investig a tor a nd shou ld ha ve been
a w a re a t tha t tim e of their potentia l lia bility.

Fina lly, the reg u la tion is not void for va g u eness.  Section 56.12001, 30 C.F.R. '
56.12001, provides tha t "[c]ircu its sha ll be protected a g a inst excessive overloa d by fu ses or
circu it brea k ers of the correct type a nd ca pa city."  The fa ct tha t "correct type a nd ca pa city" is
not defined does not m ea n tha t the reg u la tion is va g u e since it is clea r from  the reg u la tion
tha t fu ses a nd circu it brea k ers of the correct type a nd ca pa city a re those which protect a g a inst
excessive overloa d.

Fu rtherm ore, even if this w ere not a ppa rent, the Com m ission ha s held tha t broa dly
worded reg u la tions m u st be eva lu a ted "in
lig ht of wh a t a  'rea sona bly pru dent person, fa m ilia r w ith the m ining  indu stry a nd the
protective pu rpose of the sta nda rd, w ou ld ha ve provided in order to m eet the protection
intended by the
sta nda rd.'"  Idea l Cem ent Co., 12 FM SHRC 2409, 2415 ( Novem ber 1990)( cita tions om itted). 
Therefore, a t the very lea st, this w ou ld be a  m a tter of proof a t the hea ring .
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Ha ving  considered the contentions of the pa rties a s set forth in their briefs, the
Respondents' m otions to dism iss a re DENIED .  Tha t being  the ca se, Dock et Nos. W EST 95-
306- M  a nd
W EST 95- 307- M  a re CONSOLIDA TED  for hea ring  w ith Dock et No.
W EST 94- 637- M .

M otion for Continu a nce
Hea ring  in Dock et No. W EST 94- 637- M  is presently schedu led for A u g u st 8, 1995, in

Newport, Oreg on.  The Secreta ry ha s requ ested tha t the hea ring  be continu ed beca u se his tw o
m a in witnesses ha ve m edica l problem s which wou ld prevent them  from  being  present to testify
on A u g u st 8.  Citing  the pa ssa g e of tim e set ou t in the m otions to dism iss, the Respondents
oppose the continu a nce.

W hile I a m  sensitive to the Respondents' concerns, the dela ys in these ca ses ha ve not
been inordina te, or a s indica ted a bove, of a  na tu re to ju stify the extrem e rem edy of dism issa l. 
In a ddition, the requ est for continu a nce by the Secreta ry is du e to circu m sta nces beyond his
a nd his w itnesses control.  Nor is the requ est for a  three m onth continu a nce excessive in view
of the fa ct tha t one of the w itnesses ha s ju st ha d open hea rt su rg ery.  Therefore, I will g ra nt
the continu a nce.

A ccording ly, the m otion for continu a nce is GRA NTED .  The hea ring  in the a bove-
ca ptioned ca ses is CONTINUED  u ntil
Novem ber 14, 1995, a t 9:00 A M , in New port, Oreg on.  A  specific hea ring  site w ill be
desig na ted in a  su bsequ ent order.

In prepa ra tion for the hea ring , the pa rties a re directed to com plete the following  on or
before Novem ber 3, 1995: 
( 1) a ttem pt to stipu la te a s to a ll releva nt m a tters tha t a re not in su bsta ntia l dispu te; ( 2)
excha ng e w ritten sta tem ents of the issu es a s they see them ; ( 3) excha ng e lists of exhibits a nd, a t
the requ est of a  pa rty, produ ce exhibits for inspection a nd copying ; ( 4) stipu la te a s to those
exhibits which m a y be a dm itted in evidence withou t objection, a nd a s to others indica te
whether the exhibit is a ccepted a s a u thentic; a nd ( 5) except for the Secreta ry's m iner witnesses,
excha ng e w itness lists w ith a
su m m a ry of the testim ony expected from  ea ch witness ( cou nsel for the Secreta ry sha ll fu rnish
the na m es a nd expected testim ony of m iner witnesses on Novem ber 10).

The pa rties a re fu rther ORDERED  to file with the ju dg e, so tha t it is received on or
before Novem ber 10 , 1995, a  prelim ina ry sta tem ent setting  forth:  ( 1) the pa rties' sta tem ent of
the issu es; ( b) lists of exhibits a nd witnesses w ith a  su m m a ry of the expected testim ony for ea ch
w itness; a nd ( c) a ny stipu la tions.

The pa rties shou ld m a rk  their exhibits, in the order tha t they expect to offer them ,



5

before the hea ring .  The Secreta ry's exhibits shou ld be m a rk ed "Gov't. Ex. 1" et seq. a nd the
respondents' exhibits shou ld be m a rk ed "Resp. Ex. A " et seq.  If both pa rties w ish to offer the
sa m e exhibit, it m a y be m a rk ed a s a  joint exhibit.  Exhibits consisting  of m ore tha n one pa g e
shou ld ha ve the pa g es nu m bered.

T. Todd Hodg don
A dm inistra tive La w  Ju dg e
( 703) 756- 4570

Distribu tion:
M a tthew  L. Va dna l, Esq., Office of the Solicitor, U.S. Depa rtm ent of La bor, 1111 Third A venu e,
Su ite 945, Sea ttle, W A   98101 ( Certified M a il)
K u rt Ca rstens, Esq., P.O. Box 1730, New port, OR  97365 ( Certified M a il)
/ lsb


