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SECRETA RY OF LA BOR, :  CIVIL PENA LTY PROCEEDING
   M INE SA FETY A ND HEA LTH :
   A DM INISTRA TION ( M SHA ), :  Dock et No. YORK  94- 71- M

Petitioner :  A . C. No.  30- 0 0073- 0 5501 SA 7
v. :

:  Independent Cem ent Corp.
CA RL B. THOM A S CONSTRUCTION :
  CORPORA TION,                :

Respondent :
DECISION

A ppea ra nces: M a rk  M a leck i, Esq., U.S. Depa rtm ent of La bor, Office of the Solicitor, A rling ton,
Virg inia , a nd Rog er M cClintock , M ine Sa fety a nd Hea lth
A dm inistra tion, Cra nberry Twp., Pennsylva nia , for the Petitioner;
D a vid M . Thom a s, Vice President, Ca rl B. Thom a s
Constru ction Corpora tion, K eene, New H a m phire,
for the Respondent.

Before:        Ju dg e W eisberg er
This ca se is before m e ba sed u pon a  Proposa l for A ssessm ent of Civil Pena lty filed by

the Secreta ry of La bor ( Petitioner) a lleg ing  a  viola tion by Ca rl B. Thom a s Constru ction
( Respondent) of 30 C.F.R. ' 56.5003.  Pu rsu a nt to notice the ca se w a s hea rd in Schenecta dy,
New  York , on M a rch 1, 1995. 

Finding s of Fa ct a nd Discu ssion
I.     Viola tion of Section 56.5003. su pra
On Ja nu a ry 26, 1994, Respondent w a s involved in drilling  holes a t the Independent

Cem ent Corpora tion M ine, a  lim estone su rfa ce opera tion.  M icha el Gonos Jr., a n M SHA
Inspector, observed the drilling  opera tion for a pproxim a tely 15 m inu tes.  He  sa id tha t one
driller w a s drilling  holes on a  horizonta l su rfa ce.  The holes w ere a pproxim a tely 6 inches in
dia m eter.  A ccording  to Gonos, du ring  the 15 m inu te tim e spa n tha t he observed the opera tion,
whenever the drill opera ted, du st "continu a lly"      
( Tr. 92) ca m e ou t of the hole for a pproxim a tely 2 1/ 2 m inu tes.  He sa id tha t there w ere rea l
dry thick  pa rticles a rou nd the hole being  drilled.  A lso there w a s a irborne du st a nd du st on
the side of the fa ce of the hig hw all, a nd on the g rou nd 30 to 35 feet below  the hig hw all.  He
a lso noted a  "g ood qu a ntity of du st" ( Tr. 46) on the drill opera tor's clothing , bea rd, a nd
m u sta che.  He sa id tha t the driller w a s not w ea ring  a ny respira tory protection.  Fu rther,
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a ccording  to Gonos, the holes tha t w ere being  drilled were not "colla red" or drilled wet.  He
noted tha t a  w a ter hose in the a rea  w a s not connected.  He did not note the presence of a ny
other du st control m ea su res.  Gonos term ed the m a teria l being  drilled a s non- w a ter- solu ble.

Gonos issu ed a  cita tion a lleg ing  a  viola tion of 30 C.F.R. ' 56.5003, which a s
pertinent, provides a s follow s:  "[h]oles
sha ll be colla red a nd drilled wet, or other efficient du st control m ea su res sha ll be u sed when
drilling  non- w a ter- solu ble m a teria l." 1/

Steven Cristo, who w a s Respondent's forem a n a t the site a nd the driller opera tor on
Ja nu a ry 26, 1994, testified tha t a ll the w a ter sou rces w ere frozen.  He sa id tha t on Ja nu a ry
26, he w a s u sing  a  filter m a sk .  He indica ted tha t when the drill w a s in opera tion, he w a s a t
the controls which were loca ted a t the fa r side of the driller in rela tion to the holes being
drilled.

Respondent ha s not im pea ched or contra dicted the testim ony of Gonos tha t the m a teria l
w a s non- w a ter- solu ble, a nd tha t the holes w ere not colla red a nd drilled wet. Respondent a rg u es
tha t, in essence, beca u se, a s testified to by Gonos, the drill opera tor w a s u pw ind from  the holes
being  drilled, the du st w a s rem oved a nd dilu ted by the w ind.  In this connection, Respondent
relies u pon the first sentence of 30 C.F.R. section 56.5005 which provides a s follow s: "Control
of em ployee exposu re to ha rm fu l a irborne conta m ina nts sha ll be, insofa r a s fea sible, by
prevention of conta m ina tion, rem ova l by exha u st ventila tion, or by dilu tion with
u nconta m ina ted a ir."

                    
1/Section 56.5003 supra does not appear in the current Code of
Federal Regulations, Part 30, but was in effect on January 26,
1994.

I find Respondent's position to be w ithou t m erit.  Clea rly, w ith continu ed m ining
opera tions, the w ind cou ld ha ve shifted
a t a ny tim e, pla cing  the drill opera tor downwind of the
drilling  opera tion.  Fu rther, m ore im porta ntly, I find tha t Section 56.5003, su pra , is not be to
rea d in conju nction with Section 56.5005, su pra .  The la tter a ppea rs intended to control,
g enera lly em ployee exposu re to ha rm fu l conta m ina nts.  In contra st, Section 56.5003, su pra ,
a pplies specifica lly to the lim ited situ a tion of drilling  non- w a ter- solu ble m a teria l, a s in the
insta nt ca se.  The evidence is not controverted tha t the holes to be drilled were not colla red
a nd drilled wet.  There is no evidence tha t there w ere other efficient du st control m ea su res
being  u sed sim ila r in effect to colla ring  a nd drilling  w et.  I a lso reject Respondent's a rg u m ents
tha t there w a s no viola tion of
Section 56.5003, su pra , beca u se there is no evidence of m iner exposu re to ha rm fu l levels of
du st.  In this connection, I note tha t the testing  of m a teria ls m ined a t the site tha t w ere
obta ined on Ja nu a ry 26, 1994, indica ted the presence of silica  ( See Exhibit P- 6).  M ore
im porta ntly, a  viola tion u nder Section 56.5003, su pra , is not predica ted u pon exposu re



3

to a ny ha rm fu l m a teria ls.  For a ll these rea sons, I find, tha t Respondent did viola te Section
56.5003, su pra . 

II.      Pena lty
A ccording  to Gonos, when he w a s a t the m ine on Ja nu a ry 25, 1994, the da y prior to

the da te he issu ed the cita tion a t issu e, tw o drills w ere in opera tion.  He observed du st being
produ ced,  a nd drilling  ta k ing  pla ce w ithou t a  colla r. 

Gonos m et w ith Cristo a nd the other driller a nd expla ined to them  tha t they w ere in
viola tion of a  m a nda tory sta nda rd, a nd told them  tha t they needed  w a ter for the opera tion. 
A ccording  to Gonos, Cristo expla ined to him  tha t he ha d a dded 6 g a llons of a ntifreeze to the
w a ter su pply ta nk , bu t tha t the w a ter still rem a ined frozen.  Gonos sa id tha t he expla ined to
him  tha t he cou ld u se som e other chem ica l or cou ld a dd m ore a ntifreeze to tha w  the w a ter. 
A ccording  to Gonos, Cristo told him  tha t he "wou ld ta k e ca re of it" ( Tr. 59).  Cristo, who w a s
the forem a n a t the site, a nd in cha rg e of drilling  opera tions, did not im pea ch or contra dict
Gonos' testim ony reg a rding  this conversa tion.  Cristo sa id tha t he did not see Gonos on the site
on Ja nu a ry 26.  However, he did not im pea ch or contra dict Gonos' testim ony tha t

drilling  w a s being  perform ed on Ja nu a ry 26, w ithou t a  colla r, du st w a s being  produ ced, a nd no
du st control m ea su res w ere being  u sed.

The viola tion of Section 56.5003, su pra , resu lted from  Christo's drilling  on Ja nu a ry 26,
w ithou t the du st control m ea su res specified in Section 56.3003, su pra , in spite of ha ving  been
told by Gonos the da y before tha t su ch a n a ct constitu tes a  viola tion.  I thu s find tha t there
w a s hig h neg lig ence on Respondent's pa rt.  A lthou g h Respondent ha d not been cited before for
a  viola tion of Section 56.5003, su pra , a nd the g ra vity of the viola tion does not a ppea r to be
hig h, ta k ing  into a ccou nt the level of Respondent's neg lig ence, I find tha t a  pena lty of $1,000
is a ppropria te for this viola tion. 

III.      Order
It is ORDERED tha t Respondent pa y a  pena lty of $1000 within 30 d ays of this

decision. 

A vra m  W eisberg er
A dm inistra tive La w  Ju dg e

Distribu tion:
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M a rk  M a leck i, Esq., Office of the Solicitor, U.S. Depa rtm ent of La bor, 4015 W ilson Blvd.,
A rling ton, VA   22203  ( Certified M a il)
Rog er F. M cClintock , Esq., U.S. Depa rtm ent of La bor, M ine Sa fety a nd Hea lth A dm inistra tion,
230 Execu tive Drive, Su ite 2, Cra nberry Twp., PA   16066- 6415  ( Certified M a il)
M r. D a vid M . Thom a s, Vice President, Ca rl B. Thom a s Constru ction Corpora tion, Drilling  a nd
Bla sting  Specia list, Box 407, K eene,
NH  03431 ( Certified M a il)
/ m l


