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Review was granted in the following cases during the month of August 2014:

Secretary of Labor, MSHA v. Mize Granite Quarries, Inc., Robert W. Mize; and Clayborn
Lewis, Both Employed by Mize Granite Quarries, Inc., Docket Nos. SE 2009-401-M, SE 2009-
402-M, SE 2009-553-M, SE 2009-554-M, SE 2010-849-M, SE 2010-850-M. (Judge Moran,
August 29, 2014)

Secretary of Labor, MSHA v. Leeco, Inc., Docket No. KENT 2012-166

Review was not denied in any case during the month of August 2014.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1331 PENNSYLVANIA AVENUE NW, SUITE 520N
WASHINGTON, DC 20004-1710

August 12,2014
SECRETARY OF LABOR,

MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA) : Docket No. KENT 2010-1156

V.

ARMSTRONG COAL COMPANY, INC.

BEFORE: Jordan, Chairman; Young, Cohen, Nakamura, and Althen, Commissioners
DECISION
BY THE COMMISSION:

This civil penalty proceeding arises under the Federal Mine Safety and Health Act of
1977,30 U.S.C. § 801 et seq. (2012) (“Mine Act”). At issue is whether the Administrative Law
Judge abused his discretion by issuing a decision approving settlement despite the Secretary of
Labor’s alleged failure to comply with an order to show cause. For the reasons that follow, we
affirm the Judge’s decision.'

L

Factual and Procedural Background

On February 25, 2010, the Department of Labor’s Mine Safety and Health
Administration (“MSHA”) issued a citation to Armstrong Coal Company for a violation of 30
C.F.R. § 75.325(b) at its Parkway Mine. The Secretary subsequently proposed that Armstrong

' The Commission recognizes that the direction for review was issued in April 2012 and
briefing was stayed at that time. The stay occurred during a period of rapid buildup in the
Commission case load causing regrettable delays in issuing decisions. Having reviewed the
petition for discretionary review (“PDR”) in this case, each Commissioner has determined that
the PDR sets forth the petitioner’s position clearly and completely. Each Commissioner has
further determined that briefing in this case would not aid resolution and would only cause
further delay and expense. For this reason, we are issuing our decision without further briefing.
The Commission assures every party that appears before it that its positions and arguments are
fully and carefully considered by each Commissioner.
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pay a civil penalty of $40,300 for the violation. The operator challenged the citation and
proposed penalty, and the matter was assigned to a Commission Administrative Law Judge.

On August 15, 2011, the parties informed the Judge that they had reached a settlement in
this matter. Order to Show Cause at 1 (Feb. 14, 2012). The Judge subsequently directed the
parties to submit the settlement motion within the next 20 days, consistent with the requirements
of the pre-hearing order. Id. at 1-2. The Secretary failed to submit the settlement motion by this
deadline and instead informed the Judge that he would file the settlement motion by
September 23, 2011. Id. at 1. However, the Secretary failed to file the settlement motion on that
date as well. Id. On February 2, 2012, the Secretary sent the joint settlement motion to
Armstrong, requesting that it sign and return the settlement motion to the Secretary. On
February 3, 2012, the operator signed and returned the motion to the Secretary.

On February 14, 2012, the Judge issued an Order to Show Cause directing the Secretary
to show good cause, within 30 days: (1) why the Secretary had failed to submit the settlement
motion within 20 days of August 15, 2011, (2) why the Secretary had failed to submit the
settlement motion by September 23, 2011, and (3) why this matter should not be dismissed.
Order to Show Cause at 2 (Feb. 14, 2012). On February 21, 2012, within a week of the show
cause order, the Secretary submitted the settlement motion to the Judge. Jt. Mot. to Approve
Sett. Neither the settlement motion nor any other communication to the Judge addressed the
three questions in the show cause order. /d.

On March 15, 2012, the Judge approved the parties’ settlement in a decision approving
settlement. Dec. Approving Sett. at 1-2 (Mar. 15, 2012). Under the terms of the settlement, the
parties agreed to reduce the penalty from $40,300 to $25,000 without any modification to the
citation. /d.

Armstrong filed a petition for discretionary review, which the Commission granted. In
its petition, the operator argues that the Judge abused his discretion by approving the parties’
settlement despite the Secretary’s procedural errors. The operator claims that the Secretary, by
failing to explicitly answer the three questions in the show cause order, failed to respond to the
show cause order. The operator argues that under Commission Procedural Rule 66(a), 29 C.F.R.
§ 2700.66(a), this failure to respond to the show cause order should have resulted in the
Secretary’s default and the dismissal of the Secretary’s petition for assessment of civil penalty.
In essence, Armstrong argues that the Secretary’s procedural errors should relieve it of liability
for the penalty amount of $25,000, which it had agreed to pay in settlement of the case.

Armstrong also argues that the Judge’s approval of the settlement was unfair to it, since it
had consistently complied with the Judge’s instructions while the Secretary had repeatedly
disregarded the Judge’s instructions to timely file the settlement motion. The operator does not
dispute that it agreed to the substantive terms of the settlement or claim prejudice due to the
Secretary’s delay in submitting the settlement motion.

? Rule 66(a) generally requires a Judge to issue an order to show cause before dismissing
a case as a result of a party’s procedural errors.
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II.

Disposition

The Commission has recognized that the standard of review for a decision approving
settlement is abuse of discretion. Knox County Stone Co., 3 FMSHRC 2478, 2480 (Nov. 1981)
(“if a judge’s settlement approval . . . is fully supported by the record before him, is consistent
with the statutory penalty criteria, and is not otherwise improper, it will not be disturbed. In
reviewing such cases, abuses of discretion or plain errors are not immune from reversal.”)

The Commission has also recognized that “a judge possesses the power to manage and
control matters pending before him.” Marfork Coal Co., 29 FMSHRC 626, 634 (Aug. 2007).
“It is a bedrock principle that effective administration of justice requires that judges possess the
capability to manage their own affairs.” Id. Furthermore, the Commission prefers to resolve
cases on the merits instead of procedural defects. See M.M. Sundt Constr. Co., 8 FMSHRC
1269, 1271 (Sept. 1986); Coal Prep Services Inc., 17 FMSHRC 1529, 1530 (Sept. 1995).
Accordingly, a Judge has the discretion to excuse procedural errors in appropriate circumstances.

We conclude that the Judge did not abuse his discretion by issuing the decision approving
settlement. Dec. Approving Sett. at 1-2 (Mar. 15, 2012). As stated above, the Judge may excuse
procedural errors by a party. By approving the settlement, the Judge implicitly accepted the
Secretary’s submission of the settlement motion as an adequate response to the show cause
order. Id. In this regard, the Judge excused the Secretary’s technical non-compliance with the
show cause order, i.e., the Secretary’s failure to answer the three questions in the show cause
order.’?

As stated above, Armstrong neither disputes the substantive terms of the settlement
agreement nor claims that it was prejudiced by the Secretary’s delay in submitting the settlement
motion. Rather, Armstrong simply seeks to escape liability for the amount it had agreed to pay

3 As discussed above, the operator invokes Rule 66(a) when arguing that the Secretary’s
procedural errors should have resulted in dismissal of the Secretary’s petition for assessment of
civil penalty. However, this rule does not limit in any way the Judge’s discretion to excuse a
party’s procedural errors.
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as art of the settlement agreement.* The Judge appropriately exercised his discretion by
approving a duly negotiated settlement that quickly and effectively disposed of this matter.

I11.
Conclusion

For the reasons set forth above, we affirm the Judge’s decision approving settlement.

/s/ Mary Lu Jordan
Mary Lu Jordan, Chairman

/s/ Michael G. Young
Michael G. Young, Commissioner

/s/ Robert F. Cohen
Robert F. Cohen, Jr., Commissioner

/s/ Patrick K. Nakamura
Patrick K. Nakamura, Commissioner

/s/ William 1. Althen
William 1. Althen, Commissioner

* The operator also argues that it lacked notice that the Secretary had submitted the
settlement motion to the Judge, or that the Judge intended to approve the parties’ settlement
despite the Secretary’s technical non-compliance with the show cause order. In this regard, the
operator points to the Secretary’s failure to serve the operator with a copy of the settlement
motion prior to filing it with the Judge. However, the operator had signed the joint settlement
motion on February 3, 2012, indicating its awareness of, and agreement with, the settlement
motion before the Secretary submitted the motion to the Judge on February 21, 2012. Moreover,
the Judge was not required to notify the operator before approving a duly negotiated settlement.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1331 PENNSYLVANIA AVENUE, NW, SUITE 520N
WASHINGTON, D.C. 20004-1710

August 19, 2014

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA) : Docket Nos. WEVA 2006-853
: WEVA 2006-854
v. : WEVA 2007-666

WOLF RUN MINING COMPANY

BEFORE: Jordan, Chairman; Young, Nakamura, and Althen, Commissioners'
DECISION
BY: Jordan, Chairman; Young, Nakamura, and Althen, Commissioners

These consolidated civil penalty proceedings arise under the Federal Mine Safety and
Health Act of 1977, 30 U.S.C. § 801 et seq. (2012) (“Mine Act” or “Act”). The lone remaining
issue is whether the Administrative Law Judge erred when he concluded on remand that Wolf
Run Mining Company’s violation of the lightning arrester requirement of 30 C.F.R. § 75.521
was not significant and substantial (“S&S”).> 33 FMSHRC 1197-1202 (May 2011) (ALJ). For
the reasons that follow, that determination is reversed, and the penalty the Judge assessed is
affirmed.’

' Commissioner Robert F. Cohen, Jr., is recused in this case.

* Section 75.521 states in pertinent part that “[e]ach ungrounded, exposed power
conductor and each ungrounded, exposed telephone wire that leads underground shall be
equipped with suitable lightning arresters of approved type within 100 feet of the point where the
circuit enters the mine.” The S&S terminology is taken from section 104(d)(1) of the Act, 30
U.S.C. § 814(d)(1), which distinguishes as more serious any violation that “could significantly
and substantially contribute to the cause and effect of a . . . mine safety or health hazard.”

3 All four Commissioners agree in result, though they split two to two with regard to the
rationale for reversing the non-S&S determination under “Mathies Element Three.”

36 FMSHRC Page 1951



I.

Factual and Procedural Background

As discussed in greater detail in the Commission’s earlier decision in these proceedings,
32 FMSHRC 1669 (Dec. 2010), 12 miners died and one was seriously injured in January 2006 as
a result of an explosion caused by lightning at Wolf Run’s Sago Mine, an underground coal mine
in Upshur County, West Virginia. Our earlier decision involved five citations for violations of
the requirements of section 75.521 issued by the Department of Labor’s Mine Safety and Health
Administration (“MSHA”) following its investigation into the Sago accident. Four of those five
citations contained the same type of allegation: a lightning arrester was required but not provided
for a power conductor or communications wire that was located in whole or in part aboveground
on the surface at the Sago Mine, and either ran to, or originated in, an underground portion of the
mine. 32 FMSHRC at 1671.

It is the last of those citations that remains unresolved. Citation No. 7335233 initially
charged Wolf Run with violating the lightning arrester requirement with respect to telephone
paging and trolley phone system wires that ran from the dispatcher’s office and entered the mine
through the track entry. Gov’t Ex. 5. In his original decision, the Judge found that the trolley
wires were grounded, and therefore lightning arresters were not required for them. 31 FMSHRC
640, 664 (June 2009) (ALJ).

With respect to the cited telephone and paging line,* the Judge found a violation of
section 75.521, because neither of the two conductors within the wires was grounded. 31
FMSHRC at 664. Wolf Run had abated the telephone line violation by installing two lightning
arresters, one for each of the conductors. Tr. 685; Gov’t Ex. 5.

In his initial decision, the Judge declined to uphold the designation of the violation as
S&S, based on his finding that any electrical surge from lightning would destroy the wires before
it entered the mine portal. 31 FMSHRC at 664. In our initial decision, we agreed with the
Secretary that the Judge’s conclusion regarding the capacity of the telephone wire was not
supported by substantial evidence,’ in that the record only reflected “the voltage normally

* The telephone and paging line ran to approximately 20 phones underground (Tr. 601-
02), as well as to a loudspeaker used for paging (Tr. 623).

> When reviewing an Administrative Law Judge’s factual determinations, the
Commission is bound by the terms of the Mine Act to apply the substantial evidence test.
30 U.S.C. § 823(d)(2)(A)(i1)(I). “Substantial evidence” means “‘such relevant evidence as a
reasonable mind might accept as adequate to support [the Judge’s] conclusion.”” Rochester &
Pittsburgh Coal Co., 11 FMSHRC 2159, 2163 (Nov. 1989) (quoting Consolidated Edison Co. v.
NLRB, 305 U.S. 197, 229 (1938)). In reviewing the whole record, an appellate tribunal must
consider anything in the record that “fairly detracts” from the weight of the evidence that
supports a challenged finding. Midwest Material Co., 19 FMSHRC 30, 34 n.5 (Jan. 1997)

(continued...)
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carried by Wolf Run’s telephone wires and did not discuss the capacity of such wires.” 32
FMSHRC at 1687. We also held that it was error for the Judge to fail to address MSHA
Engineer Kevin Hedrick’s statement that a surge of electrical energy from lightning could enter a
mine via the wire before that energy destroyed the wire. /d. Consequently, we vacated and
remanded, among other issues, the Judge’s non-S&S finding for his consideration of the overall
record with regard to whether the violation of section 75.521 was S&S. Id.

In his remand decision, the Judge found that there was a potential for such a surge to
enter the mine. However, he again concluded the violation of section 75.521 was not S&S,
because of the low probability of lightning striking the telephone wires and the fact that the
absence of arresters does not increase the likelihood of such a strike. 33 FMSHRC at 1201.
Both parties petitioned for review of various aspects of the Judge’s remand decision. We limited
our grant of review to whether the Judge erred in concluding that the lack of lightning arresters
with respect to the telephone wires was not an S&S violation.®

II.

Disposition

The S&S terminology is taken from section 104(d)(1) of the Mine Act, 30 U.S.C.
§ 814(d)(1), and refers to more serious violations. A violation is S&S if, based on the particular
facts surrounding the violation, there exists a reasonable likelihood that the hazard contributed to
will result in an injury or illness of a reasonably serious nature. See Cement Div., Nat’l Gypsum
Co., 3 FMSHRC 822, 825 (Apr. 1981). In Mathies Coal Co., 6 FMSHRC 1 (Jan. 1984), the
Commission further explained:

In order to establish that a violation of a mandatory safety
standard is significant and substantial under National Gypsum, the
Secretary of Labor must prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety hazard — that is, a
measure of danger to safety — contributed to by the violation; (3) a
reasonable likelihood that the hazard contributed to will result in
an injury; and (4) a reasonable likelihood that the injury in
question will be of a reasonably serious nature.

Id. at 3-4 (footnote omitted); accord Buck Creek Coal, Inc. v. MSHA, 52 F¥.3d 133, 135 (7th Cir.
1995); Austin Power, Inc. v. Sec’y of Labor, 861 F.2d 99, 103 (5th Cir. 1988) (approving
Mathies criteria). Under the Commission’s Mathies test, it is the contribution of the violation at

>(...continued)
(quoting Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951)).

 With its response brief, Wolf Run submitted a motion that the Commission hear oral
argument in the case. Commissioners were polled and denied that request.

36 FMSHRC Page 1953



issue to the cause and effect of a hazard must be significant and substantial. U.S. Steel/ Mining
Co., 6 FMSHRC 1834, 1836 (Aug. 1984).

Here, the Judge concluded that the first, second, and fourth elements of Mathies had been
satisfied, because “on balance, the Secretary has demonstrated the subject telephone wire has the
capacity to transmit a lightning surge underground that poses a risk of serious injury” to miners
working there. 33 FMSHRC at 1199. The Judge found that the Mathies test was not entirely
satisfied, however, because “the failure to equip exposed conductors with arresters does not
increase the likelihood of a lightning strike.” /d. at 1201.

A. Mathies Element One

At this point there is no dispute that there was a violation of the lightning arrester
requirement of section 75.521. In our initial decision, we affirmed the Judge’s original decision
that a violation had been established with respect to the subject telephone wire. 32 FMSHRC at
1679-82.

B. Mathies Element Two

With regard to the second Mathies element of a measure of danger to safety contributed
to by the violation, Wolf Run agrees with the Judge that the proper inquiry is whether the
absence of lightning arresters would result in electrical current being carried into the mine. The
Judge stated that “[t]he hazard posed by the subject section 75.521 violation is the potential
transmission of a lightning surge underground through telephone power conductors on the
surface that are not equipped with arresters.” 33 FMSHRC at 1201. Wolf Run argues, however,
that substantial evidence does not support the Judge’s determination that the telephone line in
question had the capacity to transmit dangerous amounts of electrical energy underground.’

The general danger that lightning poses if provided a path to travel underground was
addressed in our first decision in this case. Summarizing the evidence and findings below, we
stated that

a lightning strike from as much as a mile away can cause a surge
of energy on a power conductor. /d. at 645. Even when it does not
hit the conductors directly, such a strike can induce thousands of
volts and amps of electric current into a power conductor. Tr. 238-
40. The purpose of a lightning arrester required by section 75.521
is to minimize the amount of such energy entering into the
underground portions of the mine. 31 FMSHRC at 643.

7 As the prevailing party below, Wolf Run may urge in support of the decision under
review even those arguments that the Judge considered and rejected. See, e.g., Sec’y on behalf of
Price v. Jim Walter Res., Inc., 12 FMSHRC 1521, 1529 (Aug. 1990).
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Unless a power conductor entering a mine from the outside
is protected by a lightning arrester, the excess energy from a
lightning strike on the conductor would not be dissipated into the
ground, but could instead travel into the mine via the conductor.
Id. at 645. This could energize the frames of equipment, resulting
in a shock or electrocution hazard, and the energy could cause an
arcing that would pose a fire hazard and an ignition source for
methane. /d.

32 FMSHRC at 1670-71 (footnote omitted).

The Judge based his determination that such a danger is posed by a telephone wire
lacking a required lightning arrester on the testimony of MSHA Engineer Hedrick. Hedrick
stated that lightning, either striking directly or even just nearby, has the potential to elevate the
amount of electricity flowing through a telephone wire, and that therefore an arrester is needed to
provide a path to ground for the excess electricity and reduce the amount of energy that can go
underground via the telephone wire. 33 FMSHRC at 1198 (citing Tr. 631).* The Judge also
credited Hedrick’s testimony that even if the power surge became so great that it eventually
destroyed the wire and thus disconnected points further along the wire, the power that had
already flowed to those points prior to the destruction would continue to pose a danger in the
mine for a time afterwards. Id. at 1198-99 (citing Tr. 662). The Commission has recognized that
a Judge’s credibility determinations are entitled to great weight and may not be overturned
lightly. Farmer v. Island Creek Coal Co., 14 FMSHRC 1537, 1541 (Sept. 1992); Penn Allegh
Coal Co., 3 FMSHRC 2767, 2770 (Dec. 1981).

Here, Wolf Run argues that the Judge should not have credited Hedrick’s testimony
because neither he nor any other witness could establish how much current would flow via the
telephone wire into the mine due to a lightning strike occurring in the absence of a lightning
arrester. The operator maintains that such evidence is necessary to determine whether the lack of
an arrester posed a hazard in this instance.

The record in this case clearly establishes that the amount of electrical energy produced
by a lightning strike can vary greatly, depending on the strength of the strike and its proximity.
Tr. 310-12, 649. Moreover, it is not possible to predict which path the energy from it will
travel. Tr. 314-16, 379, 538. Consequently, the maximum amount of energy a lightning arrester
will need to prevent from traveling through a specific wire is simply not predictable, and
therefore the lack of a specific amount is not a basis for overturning the Judge’s crediting of
Hedrick’s testimony.

5 Below, the Secretary submitted an exhibit consisting of the 35 section 75.521 citations
or orders that had been issued to other mines over the previous five years alleging that required
lighting arresters were absent with respect to communication wires, including a number of which
that had been designated S&S. Gov’t Ex. 26.
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Moreover, Wolf Run’s argument is essentially a collateral attack on the terms of section
75.521. The regulation as it pertains to power conductors originated as section 305(p) of the
Federal Coal Mine Health and Safety Act of 1969 (“Coal Act”), and was carried over as the
same section of the Mine Act, 30 U.S.C. § 865(p). The statutory language was promulgated as
section 75.521 by a predecessor to MSHA, the Department of Interior’s Bureau of Mines, after
the enactment of the Coal Act. 35 Fed. Reg. 17,890, 17,910 (Nov. 20, 1970). The mandatory
standard was then expressly extended in 1973 to include ungrounded, exposed telephone wires.
See 38 Fed. Reg. 4974, 4975 (Feb. 23, 1973).

In proposing to extend the reach of the mandatory standard, the Bureau of Mines cited
“operating experience gained to date under the [Coal Act], particularly since promulgation [of
the 1970 regulations], and “determined [it] to be desirable to propose . . . revisions of several
mandatory standards for electric equipment.” 37 Fed. Reg. 11,777 (June 14, 1972). The
agency’s proposal went on to state that with regard to the lightning arresters that are required to
be used in connection with ungrounded, exposed power conductors leading underground, “it is
desirable that suitable, approved lightning arresters also be required on ungrounded, exposed
telephone wires which lead underground.” Id. at 11,778.

The danger posed by lightning-induced power surges on telephone wires was clearly
enough to persuade MSHA’s predecessor to bring them within the coverage of section 75.521.
Accordingly, we conclude that the absence of evidence on the amount of current that would flow
through a specific wire in the event of a lightning strike does not prevent a finding that the wire
in question had the potential to carry dangerous amounts of current underground.’

The record also contains evidence that the anyone using the phone system during the time
that lightning-induced excess energy was coursing over the unprotected telephone wires would
be subject to the risk of an electrical shock. Tr. 635-36, 682. Consequently, we find that
substantial evidence supports the Judge’s finding that the Secretary satisfied the second Mathies
element in this instance.

? Similarly, we reject Wolf Run’s argument that the hazard posed by the lack of an
arrester in this instance cannot be established because the amount of electricity that an arrester
would divert into the ground is unknown. The Judge credited Hedrick’s testimony regarding the
efficacy of lightning arresters in reducing the amount of energy that went underground in the
event of a lightning strike. 33 FMSHRC at 1198 (citing Tr. 631).
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C. Mathies Element Three

It is with regard to the third Mathies element that the Judge found that the Secretary had
failed to establish that the violation of section 75.521 was S&S in this instance. However, the
Judge’s framing of the issue was in error. He stated that:

The question is whether it is reasonably likely that the hazard
created by this violation will result in a lightning strike event in
which there is serious injury. Resolution of this question is
dependent on the contribution of the absence of arresters to the
likelihood of a lightning strike that results in electrocution.

.. .. [T]he failure to equip exposed conductors with
arresters does not increase the likelihood of a lightning strike.
Although the absence of arresters does affect the hazard associated
with lightning, their absence does not contribute to the likelihood
of the occurrence of lightning. Since a lightning strike in
proximity to a particular location is a rare event, the Secretary has
failed to demonstrate that it is reasonably likely that the failure to
install lightning arresters will result in an injury or illness of
reasonably serious nature.

33 FMSHRC at 1201 (citations omitted) (emphasis in original).

The issue is not whether the absence of arresters on the telephone wires will affect the
frequency or severity of lightning strikes on or in proximity to the wires. Lightning strikes are
the result of atmospheric conditions entirely outside of the control of the operator and, as the
Sago accident demonstrated, can occur just about anywhere, in varying degrees of intensity, and
at any time with little or no warning. Tr. 294, 649. Thus, the frequency, proximity, and
magnitude of lightning strikes are wholly unrelated to an operator’s compliance with section
75.521 to protect against their effects, and the Judge erred in weighing such a consideration in
his S&S analysis.

In addressing the Judge’s determination to give dispositive weight to his finding that a
lightning strike in proximity to a particular location is a rare event, the Secretary requests that we
assume the occurrence of a lightning strike in determining whether a violation of section 75.521
is S&S. However, adopting such an assumption is not necessary to resolve this case.'

' The Chairman and Commissioner Nakamura have cast the occurrence of a lightning
strike as something that must be expressly assumed for the purposes of our S&S analysis. We
disagree with this approach.

First, it is not necessary to assume anything. Congress in the Mine Act and the Secretary

in rulemaking have determined that lightning may strike in close proximity to underground
(continued...)

36 FMSHRC Page 1957



First of all, there is no record evidence that supports the Judge’s finding with respect to
the Sago mine, because neither party submitted evidence on the issue. This is entirely
understandable, given the nature of the accident that precipitated this proceeding.

Secondly, Congress, in passing the Coal Act and then the Mine Act, clearly did not
consider the danger posed by a lightning strike on mine property to be remote. As previously
outlined herein, it included the forerunner to section 75.521 in both of those statutes in
substantially similar form.

Lastly, the Judge, in essence, held that no violation of the lightning arrester requirement,
as well as any other lightning protection standard, could be S&S, regardless of the circumstances
surrounding the violation and the number of miners exposed to the dangers resulting from
lightning-induced energy having an uninterrupted conduit into the underground mine
atmosphere. There is no basis for such an interpretation of S&S under the Mine Act, nor is there
Commission precedent for such an application of the Mathies test. However rare a condition
may be, if a mandatory standard addresses it, the S&S provision of the Mine Act is potentially
applicable and the danger posed by the violation of the standard must at least be considered.

Even if this were a case in which the infrequency of lightning at or in dangerous
proximity to the location in question had been established below, in an attempt to demonstrate
that there was a minimal risk of harm posed by the violation of section 75.521, other
considerations go into determining whether a violation was S&S under the circumstances. In
this instance, such considerations include the expanse of cable or wire left unprotected under the
standard and the number of miners subject to exposure to the dangers of a lightning-induced

1%(...continued)
mines thereby presenting a danger to underground miners. A lightning strike is part of the
operative context for evaluating the effectiveness of devices intended to deal with lightning
strikes. Furthermore, as a matter of definition, we have noted that it is not possible to address
the performance of safety features designed to arise in emergencies or highly-unusual situations
without including the context. See Cumberland Coal Res., L.P., 33 FMSHRC 2357, 2366 (Oct.
2011) (“The Commission has never required the establishment of the reasonable likelihood of a
fire, explosion, or other emergency event when considering whether violations of evacuation
standards are S&S.”), aff’d on other grounds, 717 F.3d 1020 (D.C. Cir. 2013); see also Maple
Creek Mining, Inc., 27 FMSHRC 555, 563-64 & n.5 (Aug. 2005).

Second, while there may be little apparent harm in assuming a lightning strike, which
would have the same analytical utility in this case as our approach, expressing assumptions of
certain facts or conditions when such assumptions are not necessary may embolden the Secretary
to seek the assumption of other events, occurrences, or conditions. Without consideration of all
possible permutations arising from this invitation to mischief, we cannot articulate a principled
limit upon them. We therefore would hold that occurrence of a lightning strike is a necessary
part of the context for evaluating measures that the Secretary has deemed prudent and necessary,
whether or not it is likely to occur at a specific moment in time.
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power surge via the cable or wire. Evidence was presented below on these issues, but it was not
considered by the Judge in determining that the violation was not S&S.

Here, the undisputed evidence is that no lightning arresters were provided for the
approximately 400 feet of telephone wire than ran to the mine portal. Tr. 613, 625-26; Gov’t Ex.
11, 24. Thus, the amount of exposed wire was several times that which was permissible under
section 75.521, which provides that a lightning arrester may be no more than 100 feet from
where the circuit enters the mine. This had the effect of greatly increasing the risk posed by the
lack of required lightning arresters. Tr. 633-34.

Similarly left unaddressed by the Judge was the unrebutted evidence regarding the
underground telephone system and the use of the system. MSHA Electrical Engineer Russell
Dresch, in testifying why he designated the citation as S&S with respect to the telephone wires,
explained that it was designated as such because there was a discrete safety hazard associated
with the violation in this instance. Tr. 681. Dresch testified that the key factor was that the
wires were for

the telephone system. The communication system is used often.
There is a dispatcher on the surface. He has to be in
communication with the underground . . . all through the day.
There are numerous reasons to use that system. So it’s reasonably
likely that miners will be using that system.

Tr. 681-82. Throughout the hearing the Secretary’s witnesses had stressed that the system was
“hard-wired,” and Dresch explained that meant that anyone using any of the approximately 20
phones would be in contact with the system’s electrical circuit and thus would be at increased
risk for shock due to the absence of the lightning arrester required by section 75.521. Tr. 601-
04, 683.

We have noted that an inspector’s judgment is an important element in an S&S
determination. Harlan Cumberland Coal Co., 20 FMSHRC 1275, 1278 (Dec. 1998); Mathies,
6 FMSHRC at 5 (citing Nat’l Gypsum, 3 FMSHRC at 825-26); see also Buck Creek Coal,

52 F.3d at 135-36 (stating that ALJ did not abuse his discretion in crediting opinion of
experienced inspector). At a minimum, the judge should have addressed the explanation
provided by Dresch.

While a remand to the Judge to consider the surrounding circumstances and, especially,
the testimony of the MSHA witness who designated the citation as S&S is an option, the
Secretary has requested that we reverse the Judge with respect to the third Mathies element.
Given the record evidence in this case, we agree. See American Mine Servs., Inc., 15 FMSHRC
1830, 1834 (Sept. 1993) (remand not necessary when record supports no other conclusion).

D. Mathies Element Four

As for the fourth Mathies element, the judge found a reasonable likelihood that an injury
resulting from a lightning-induced power surge over the wires and underground mine telephone
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system would be of a reasonably serious nature. 33 FMSHRC at 1199. Our review of the record
evidence discloses substantial evidence in support of the Judge’s conclusion.

MSHA Engineer Hedrick explained that anyone using a phone when lightning-induced
energy coursed over the telephone wire would be subject to electrical shock. Tr. 635-36.
Another member of the MSHA electrical investigation team at Sago, James Honaker, cited an
instance in which a miner, while using a telephone two miles underground, suffered a shock.
Tr. 836.

As for the seriousness of such shocks, MSHA Engineer Dresch testified that it could rise
to electrocution levels. Tr. 682. MSHA Inspector Arthur Wooten described the factors that go
into a person’s susceptibility to electrocution and identified an instance in which electrical
current as low as 32 volts had killed a miner. Tr. 310-11.

Because we have upheld the Judge on three of the Mathies elements and overturned his
determination on the fourth, we reverse his conclusion that the Secretary failed to establish that
Wolf Run’s failure to equip the telephone wires with lightning arresters in violation of section
75.521 was S&S. The Judge, despite not agreeing with the Secretary that the violation was S&S,
assessed the $440 penalty the Secretary proposed. 33 FMSHRC at 1202. The Secretary has not
requested a reassessment of the penalty and therefore we see no need to remand this case.

/s/ Michael G. Young
Michael G. Young, Commissioner

/s/ William I. Althen
William I. Althen, Commissioner
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Chairman Jordan and Commissioner Nakamura, concurring:

We agree with our colleagues that the Judge erred in finding that the lightning arrester
violation at issue was not significant and substantial. However, we write separately because in
analyzing the issue of whether a violation of the lightning arrester standard was S&S, we would
assume the existence of a lightning strike.

Under the S&S test articulated by the Commission in Mathies Coal Co., 6 FMSHRC 1, 3
(Jan. 1984), the Secretary must demonstrate, among other things, a “reasonable likelihood that
the hazard contributed to will result in an injury.” Here, the hazard is shock or electrocution.
32 FMSHRC at 1670-71. As the Secretary correctly argues, however, the lightning arrester
safety standard is designed to protect miners from these hazards only in the event of a lightning
strike. PDR at 19. Because the standard serves no purpose in the absence of lightning, it makes
sense to assume the existence of a lightning strike when determining whether the lack of a
lightning arrester is a significant and substantial violation. The relevant question then becomes
whether, given the occurrence of lightning, the failure to have lightning arresters is reasonably
likely to result in a serious injury or death.

The Judge in this case, however, demanded that the Secretary produce evidence of the
possibility of a lightning strike. Since this is an impossible task, we agree with our colleagues
that the Judge erred in requiring the Secretary to establish the reasonable likelihood of a
lightning strike. His approach makes it almost impossible for the Secretary to successfully
charge a lightning arrester violation as S&S. We doubt that Congress, which thought to include
lightning arrester requirements in the Coal Act and Mine Act, slip op. at 6, would have approved
such an outcome.

The lightning arrester standard exists to protect miners only in situations in which there is
a lightning strike, so it is appropriate to assume the existence of a lightning strike in this case.
See Manalapan Mining Co., 18 FMSHRC 1375, 1384 (Aug. 1996) (holding that “the assumption
sought by the Secretary (the existence of a fire or explosion) is to evaluate the effect of the
violation (an inadequate fire deluge system) under the circumstances and conditions in which the
standard was intended to provide protection”) (separate opinion of Chairman Jordan and
Commissioner Marks). Forcing the Secretary to rely on meteorological evidence to prove the
likelihood of lightning, as the Judge here seemed to do, diverts us from the true inquiry in this
case.

The D.C. Circuit decision in Cumberland Coal Resources, LP v. FMSHRC, 717 F.3d
1020 (D.C. Cir. 2013), which affirmed our ruling below, is persuasive precedent for assuming a
lightning strike in lightning arrester cases where S&S is at issue. In Cumberland, the operator
was charged with failure to maintain adequate lifelines in the mine’s escapeways. In upholding
our S&S determination, the court assumed the existence of an emergency when evaluating the
significant and substantial nature of the violation." In so doing, the court deferred to the

' The Commission decision in Cumberland also assumed an emergency, but not as
(continued...)
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Secretary’s reasonable interpretation of the significant and substantial provision of the Mine Act
(section 104(d)(1), 30 U.S.C. § 814(d)(1)). 717 F.3d at 1026.

We are mindful that the standard in Cumberland was an emergency safety standard,
while the lightning arrester standard in this case is not. The reasoning of the court, however, is
completely apposite in this situation as well. In Cumberland, the court observed that if
decisionmakers were told not to assume an emergency when deciding whether a violation of an
emergency safety standard was S&S:

It would appear unlikely that any violation of those standards
would ever be “significant and substantial.” That is, the violation
of those standards apparently would never, or at least rarely,
contribute to the existence of the emergency so that the scale
would be loaded against the finding. Given that the violation of
those standards could be expected to have serious, indeed tragic,
consequences, it is reasonable for the Secretary to interpret the
statute and his own regulations to avoid that odd result.

Id. at 1026-27.

The Judge’s approach in this case leads to the result that the Cumberland court, in the
quotation set forth above, was determined to avoid. And, just as the D.C. Circuit acknowledged
that “the likelihood of an emergency will usually have nothing to do with the violation of the
emergency safety standard,” id. at 1027, the likelihood of a lightning strike will usually have
nothing to do with the violation of a lightning arrester standard.

Our colleagues state that adopting an assumption of a lightning strike is not needed to
resolve this case. Slip op. at 7. They find that the third prong of the test is met because of
evidence regarding: (1) the expanse of cable or wire left unprotected; (2) the number of miners
subject to exposure; (3) the frequent use of the telephone system; and (4) that the system was
“hard-wired.” Indeed, these are relevant factors, but only in the presence of lightning.

In addition, more puzzling is our colleagues’ assertion that “[e]ven if this were a case in
which the infrequency of lightning at or in dangerous proximity to the location in question had

!(...continued)
explicitly as in the court of appeals opinion. In our decision finding that the lifeline violation
was S&S, we stated that “with regard to evacuation standards, the applicable analysis under
Mathies involves consideration of an emergency.” 33 FMSHRC 2357, 2366 (Oct. 2011).

? Indeed, lightning striking a particular location is considered both proverbially and
statistically rare and unpredictable. Its occurrence is not only independent of the violation at
issue, but independent of the operator’s mining operations. In legal parlance, it is described as
an “act of God.” Given this nature, it is particularly appropriate and reasonable to assume the
occurrence of a lightning strike in determining whether the violation is S&S.
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been established below, in an attempt to demonstrate that there was a minimal risk of harm posed
by the violation of section 75.521, other considerations go into determining whether a violation
was S&S under the circumstances.” Slip op. at 8 (emphasis added). We fail to understand how
the violation could be sustained as S&S if it could pose only a “minimal risk of harm,” as S&S
violations are inherently more serious.

For the reasons set forth above, we would reverse the Judge’s determination that the
violation of section 75.521 was not S&S and affirm the penalty assessed by the Judge.

/s/ Mary Lu Jordan
Mary Lu Jordan, Chairman

/s/ Patrick K. Nakamura
Patrick K. Nakamura, Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1331 PENNSYLVANIA AVENUE, NW, SUITE 520N
WASHINGTON, DC 20004-1710

August 20, 2014

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

V. : Docket No. LAKE 2008-503-M

TILDEN MINING COMPANY, LC

BEFORE: Jordan, Chairman; Young, Cohen, Nakamura, and Althen, Commissioners
DECISION

BY THE COMMISSION:

This civil penalty proceeding arises under the Federal Mine Safety and Health Act of
1977, 30 U.S.C. § 801 et seq. (2012) (“Mine Act”). At issue is whether the Administrative Law
Judge correctly determined (1) that extension cords should be considered part of a grounding
system subject to continuity and resistance testing under 30 C.F.R. § 56.12028" and (2) that the
Secretary’s position requiring such testing did not constitute a substantive change in the standard
requiring notice-and-comment rulemaking.

For the reasons that follow, we conclude that grounding systems include extension cords
and power cables, and that the Secretary did not need to undertake rulemaking. Accordingly, we
affirm the Judge’s decision.

' Section 56.12028 provides:

Continuity and resistance of grounding systems shall be tested
immediately after installation, repair, and modification; and annually
thereafter. A record of the resistance measured during the most recent
tests shall be made available on a request by the Secretary or his duly
authorized representative.

30 C.F.R. § 56.12028.
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I.

Factual and Procedural Backeround

Tilden Mining Company, LC, operates the Tilden Mine, a surface iron-ore mine in
Michigan. On April 16, 2008, an inspector from the Department of Labor’s Mine Safety and
Health Administration (MSHA) issued Citation No. 6400301 to Tilden, and on April 20, 2008,
issued Citation No. 6400312 to Tilden. Both citations alleged a violation of 30 C.F.R.

§ 56.12028 for failing to test and record the resistance of extension cords used as part of the
grounding system at the mine. Tilden subsequently contested the citations and proposed
penalties before a Commission Administrative Law Judge.

On April 18, 2011, the Judge affirmed the citations in a decision on cross-motions for
summary decision. 33 FMSHRC 876, 884-85 (Apr. 2011) (ALJ). The Judge ruled that
extension cords and power cables must be tested for continuity and resistance because they are
integral components of any grounding system. The Judge reasoned that a grounding system is
only as protective as its weakest link, and that it is critical to ensure that all the necessary
components of the grounding system are fully functional, including extension cords and cables.
Id. at 881.

The Commission granted Tilden’s petition for discretionary review.

II.

Disposition

On review, Tilden claims that the Judge’s holding conflicts with Hibbing Taconite Co.,
21 FMSHRC 346, 355 (Mar. 1999) (ALJ), in which the Judge declined to require continuity and
resistance testing on extension and power cords under section 56.12028. The operator further
contends that the Judge in the instant case failed to recognize that grounding systems are
stationary and involve ground beds and similar fixed facilities, while extension and power cords
are mobile, scattered all over a facility, and capable of being plugged and unplugged routinely.

The operator also asserts that even if MSHA’s new rule is interpretive in nature,
rulemaking was required because the rule constituted a significant change in interpretation. The
operator argues that MSHA’s original 1988 Program Policy Manual (PPM) stated that continuity
and resistance testing “do[...] not apply to grounding conductors in trailing cables, power cables,
and cords which provide power to portable or mobile equipment” and that MSHA’s 1994
Program Policy Letter (PPL) subsequently reversed its position on this issue. TM Br. at 13-14,
quoting PPM at 52 (1988). The operator also argues that MSHA’s allegedly inconsistent
interpretations and lack of enforcement under its current interpretation render the Secretary's
position unreasonable and unworthy of deference.

Finally, Tilden claims that it did not have notice that grounding systems could include

extension cords without any notice-and-comment rulemaking because it reasonably relied upon
the Hibbing Taconite decision to the contrary.
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A. The Secretary’s interpretation of section 56.12028 as including extension cords
and power cables within the definition of “grounding systems” is reasonable and
entitled to deference.

The term “grounding systems” is undefined in the standard, and the standard is silent
with regard to whether extension cords and power cables are part of a “grounding system.”
Accordingly, we must defer to the Secretary’s interpretation of the standard as long as it is
reasonable. Wolf Run Mining Co., 32 FMSHRC 1669, 1678-82 (Dec. 2010) (examining whether
Secretary’s interpretation of own regulation is reasonable and entitled to deference);
Consolidation Coal Co., 14 FMSHRC 956, 966-69 (June 1992); Bowles v. Seminole Rock &
Sand Co., 325 U.S. 410, 414 (1945); Sec’y of Labor v. Cannelton Indus., Inc., 867 F.2d 1432,
1435 (D.C. Cir. 1989).

Here, we conclude that the Secretary’s interpretation is reasonable. In order for a
grounding system to function, it is essential that extension cords and power cables work
properly. Extension cords supply power to tools and to portable and mobile equipment. The
cords, along with all other aspects of the grounding system, must be tested for continuity, in
order to prevent electric shocks to miners. Conducting a continuity test assures that the
equipment being used is connected directly to the ground prong, and that the grounding circuit is
complete. A grounding system is only as protective as its weakest link, which is why it is critical
to ensure that all the necessary components of the grounding system are fully functional,
including extension cords and cables. Otherwise, the grounding system will cease to function.
Cf. Daanen & Janssen, Inc., 20 FMSHRC 189, 193 (Mar. 1998) (“Because the definition of the
term ‘system’ entails an interrelationship of component parts, it follows that for the system to be
considered functional, each of its component parts must be functional.”).

We find unpersuasive the operator’s argument that the definition of “grounding systems”
in the 1994 PPM, when read in conjunction with the three sections preceding section 56.12028,
shows that extension cords and cables were not contemplated to be within section 56.12028. The
three sections preceding section 56.12028 focus on specific types of equipment that must be
connected to a grounding system, as opposed to the definition of “grounding system” itself.”

Similarly unavailing is the operator’s argument that “grounding systems” are stationary
and involve ground beds and similar fixed facilities, and therefore do not include extension cords

? The three sections preceding section 56.12028 require the following:

All metal enclosing or encasing electrical circuits shall be grounded or
provided with equivalent protection. This requirement does not apply to
battery-operated equipment. 30 C.F.R. § 56.12025.

Metal fencing and metal buildings enclosing transformers and switchgear
shall be grounded. 30 C.F.R. § 56.12026.

Frame grounding or equivalent protection shall be provided for mobile
equipment powered through trailing cables. 30 C.F.R.
§ 56.12027.
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and power cables, which are mobile and scattered all over a facility and are capable of being
plugged and unplugged routinely. This distinction is contradicted by the language of the
standards. Section 56.12025 broadly requires grounding of any metal-encased electrical circuit.
Furthermore, section 56.12027 applies to any mobile piece of equipment powered by trailing
cables. Therefore, any distinction between the stationary nature of ground beds and the mobile
nature of extension cords is unpersuasive.

We also reject the operator’s argument that MSHA’s application of extension cords to
“grounding systems” imposes an undue burden on mine operators. Although Tilden asserts that,
under the Secretary’s interpretation, operators would be required to test thousands of additional
cords, Tilden offers no factual support for this claim.’

Accordingly, we conclude that the Secretary's inclusion of extension cords within the
definition of “grounding systems” is reasonable and deserves deference.

B. The Secretary’s application of extension cords and power cables to “grounding
systems” is an interpretive rule that did not require notice-and-comment
rulemaking.

We find that the Secretary’s approach did not require additional rulemaking. The
Administrative Procedure Act (APA) has several exceptions to the mandatory proposed
rulemaking procedures for administrative agencies. The relevant exception here is that notice-
and-comment rulemaking procedures do not apply to “interpretative rules,” as opposed to
legislative rules, which would require notice-and-comment rulemaking. 5 U.S.C.

§ 553(b)(3)(A), (B). A legislative rule is one that substantively amends the language of a
regulation, whereas an interpretive rule clarifies or explains the regulation’s existing language.
See, e.g., Philips Petroleum Co. v. Johnson, 22 F.3d 616, 619-21 (5th Cir. 1994); Gibson Wine
Co. v. Snyder, 194 F.2d 329, 331-33 (D.C. Cir. 1952).

We agree with the Judge that the Secretary’s application of extension cords to “grounding
systems” clarifies and explains the language of the standard, and is thus an interpretive rule. 33
FMSHRC at 881-83. As stated above, the Secretary’s approach is a reasonable interpretation of
section 56.12028. Accordingly, it did not require notice-and-comment rulemaking.

? The Secretary states that the term “installation” in section 56.12028 only requires that
continuity and resistance testing be done when an extension cord or cable is first put into use, as opposed
to every time the cord or cable is subsequently plugged in. He further states that this interpretation does
not impose an undue burden. See Sec. Response Br. at 14.
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C. The existence of the 1988 PPM does not require the Secretary to undertake
notice-and-comment rulemaking.

The fact that the Secretary’s interpretation is arguably inconsistent with his prior
interpretation in the 1988 PPM does not require the Secretary to undertake notice-and-comment
rulemaking. The operator argues that the 1988 PPM had expressly exempted “grounding
conductors in trailing cables, powers cables, and cords which provide power to portable or
mobile equipment” from continuity and resistance testing requirements, and that MSHA’s 1994
PPL subsequently reversed its position on this issue. TM Opening Br. at 13-14, quoting PPM at
52 (1988). Tilden relies on the D.C. Circuit’s decision in Alaska Professional Hunters v.
Federal Aviation Administration, 177 F.3d 1030, 1034 (D.C. Cir. 1999), which states that
“[w]hen an agency has given its regulation a definitive interpretation, and later significantly
revises that interpretation, the agency has in effect amended its rule, something it may not
accomplish without notice and comment.”

The operator’s reliance on Alaska Hunters is misplaced. That decision is readily
distinguishable from the present case.® Alaska Hunters has been interpreted by the D.C. Circuit
narrowly. Under the decision, a requirement for notice-and-comment rulemaking was only
triggered when an agency’s previous interpretation was sufficiently definitive to justify a
regulated party detrimentally relying on it. See, e.g., Air Transp. Ass’n of America, Inc. v. FAA,
291 F.3d 49, 56-58 (D.C. Cir. 2002); Honeywell Int’l, Inc. v. Nuclear Regulatory Comm’n, 628
F.3d 568, 579-80 (D.C. Cir. 2010). MSHA’s original 1988 PPM was not definitive. Moreover,
the operator cannot show substantial and justifiable reliance because it only alleges reliance on a
non-precedential decision of an Administrative Law Judge rather than on MSHAs prior
interpretation.

MSHA’s 1988 interpretation was not definitive because it was internally inconsistent and
therefore ambiguous with respect to whether section 56.12028 required annual testing of cables
and cords. The operator’s assertion that the 1988 PPM excepted the cables at issue here, stating
that the annual test “does not apply to grounding conductors in trailing cables, power cables and
cords,” was contradicted by the very next sentence in the PPM, which stated that the same cables
“require[d] more frequent testing,” even though such testing was not mandated under any other
standard.” PPM at 52 (1998). MSHA’s transition from the ambiguous interpretation in the 1988
PPM to the clarified interpretation in the 1994 PPL therefore did not require notice-and-comment
rulemaking. In Darrell Andrews Trucking, Inc. v. Federal Motor Carrier Safety Administration,
296 F.3d 1120, 1126 (D.C. Cir. 2002), the D.C. Circuit held that prior regulatory guidance that

* The Commission notes that the Supreme Court has granted certiorari to decide the general
validity of the Alaska Hunters doctrine. Mortgage Bankers Ass’n v. Harris, 720 F.3d 966 (D.C. Cir.
2013), cert. granted sub nom. Perez v. Mortgage Bankers Ass’n, 82 U.S.L.W. 3533 (U.S. June 16, 2014)
(No. 13-1041). However, we need not reach this issue because, as stated above, Alaska Hunters does not
apply here.

> To add to the ambiguity, although the 1988 PPM specifically stated that the “annual” test did

not apply, it was silent as to whether testing nevertheless applied to trailing cables, power cables and
cords under section 56.12028 when installed, modified or repaired.
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“offer[ed] some support for the positions of both” parties could therefore “only be described as—
at best—ambiguous.” A change to ambiguous guidance does not require notice-and-comment
rulemaking because it “cannot be said to mark a definitive interpretation from which the
agency’s current construction is a substantial departure.” Id.

Furthermore, the operator cannot show substantial and justifiable reliance here because:
(1) it does not allege any reliance on the prior interpretation, and any reliance it might allege
would not be sufficiently substantial; (2) the operator’s alleged reliance on Hibbing Taconite
does not trigger the Alaska Hunters rule; and (3) even if the operator’s alleged reliance on
Hibbing Taconite triggered Alaska Hunters, such reliance would not be justifiable in light of
later events.

In Alaska Hunters, the Court placed great emphasis on the fact that the Alaskan guide
pilots substantially relied on the prior agency interpretation when they made capital expenditures
and significantly altered business practices. 177 F.3d at 1035. Alaska Hunters does not apply
here because the operator did not make any such investments or other significant business
decisions in reliance on MSHA's prior interpretation. Cf. Ass’n of Am. R.R. v. Dep’t of Transp.,
198 F.3d 944, 950 (D.C. Cir. 1999). Indeed, the operator does not assert that it made any
business decisions in reliance on the interpretation prior to the interpretive change in 1994.
Rather, the operator asserts only that it relied upon the Judge’s ruling in Hibbing Taconite from
1999 onward to justify its non-compliance with MSHA's interpretation of the standard.

The operator’s reliance on the Judge’s decision in Hibbing Taconite does not trigger
application of Alaska Hunters. It is clear that ALJ decisions have no precedential value.
Commission Procedural Rule 69(d), 29 C.F.R. § 2700.69(d). Under the operator’s theory of
reliance, however, MSHA would nonetheless be required to engage in notice-and-comment
rulemaking any time it enforced a regulation in a manner contrary to a non-precedential decision
by a Judge. This theory has no support in the reasoning of Alaska Hunters or its progeny, which
deal only with reliance on a definitive prior agency interpretation.

Even if, assuming arguendo, substantial reliance on a non-precedential adjudication could
trigger Alaska Hunters’ notice-and-comment rulemaking requirement, such rulemaking would
still not be necessary here because the operator’s reliance is unjustifiable in light of subsequent
events. As the operator itself concedes, MSHA reiterated its 1994 interpretation of “grounding
systems” when it published the revised PPM in 2003. PPM at 44-45 (2003). Thus, even if the
operator had erroneously believed that MSHA had abandoned its 1994 interpretation when the
Secretary decided not to appeal in the Hibbing Taconite decision, the 2003 PPM put the operator
on notice that it had incorrectly perceived MSHA’s position.

D. The operator had actual notice of MSHA’s position regarding its interpretation
of “grounding systems.”

As stated above, MSHA reiterated its 1994 interpretation of “grounding systems” when it
published the revised PPM in 2003, five years before the Secretary undertook the current
enforcement action. Therefore, the 2003 PPM provided actual notice to the operator of MSHA’s
enforcement position. Due process is satisfied when an agency gives actual notice of its
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interpretation prior to enforcement. See, e.g., Consolidation Coal Co., 18 FMSHRC 1903, 1907
(Nov. 1996) (holding that actual notice was provided by MSHA prior to issuance of citation); see
also Gen. Elec. Co. v. EPA, 53 F.3d 1324, 1329 (D.C. Cir. 1995) (reasoning that agency’s pre-
enforcement warning to bring about compliance with its interpretation will provide adequate
notice).

I11.
Conclusion

For the reasons stated above, we affirm the Judge’s denial of Tilden’s motion for
summary decision and his granting of the Secretary’s cross-motion for summary decision.

/s/ Mary Lu Jordan
Mary Lu Jordan, Chairman

/s/ Michael G. Young
Michael G. Young, Commissioner

/s/ Robert F. Cohen
Robert F. Cohen, Jr., Commissioner

/s/ Patrick K. Nakamura
Patrick K. Nakamura, Commissioner

/s/ William I. Althen
William 1. Althen, Commissioner
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SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
Docket Nos. SE 2008-881

V. : SE 2008-268-R

JIM WALTER RESOURCES, INC.
BEFORE: Jordan, Chairman; Young, Cohen, Nakamura, and Althen, Commissioners

DECISION
BY: Jordan, Chairman; Nakamura and Althen, Commissioners

This consolidated contest and civil penalty proceeding arises under the Federal Mine
Safety and Health Act of 1977, 30 U.S.C. § 801 et seq. (2012). At issue is whether a
Commission Administrative Law Judge abused his discretion in reducing a civil penalty assessed
against Jim Walter Resources, Inc. (“JWR?”) for a failure-to-wear-fall-protection violation of 30
C.F.R. § 77.1710(g).! 33 FMSHRC 362 (Feb. 2011) (ALJ). The citation was issued to JWR
following a fall by an employee of JWR’s contractor, O&O Services. The Judge assessed a
penalty of $500 rather than the proposed penalty of $45,000. Id. at 370-71. The Secretary of
Labor filed a petition for discretionary review, challenging the penalty reduction, the Judge’s
finding that JWR was not negligent, and the Judge’s related treatment of evidence regarding two
prior incidents involving violations of section 77.1710(g) by JWR. For the reasons that follow,
we affirm the Judge’s decision.

' 30 C.F.R. § 77.1710 provides in part that, “Each employee working in a surface coal
mine or in the surface work areas of an underground coal mine shall be required to wear
protective clothing and devices as indicated below.” Paragraph (g) provides:

Safety belts and lines where there is a danger of falling; a second
person shall tend the lifeline when bins, tanks, or other dangerous

areas are entered.

30 C.F.R § 77.1710(g).
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I.

Factual and Procedural Background

The clean coal load-out facility at JWR’s No. 4 Mine funnels clean coal into trucks and
rail cars. Clean coal is moved by conveyor belt to the top of the facility, where it is dumped into
a large, downward pointing metal cone-shaped loading bin. The cone surrounds an opening in
the floor of a platform, which is approximately 21 by 48 inches in size. The cone funnels and
loads the coal into trucks parked beneath the loading bin. Tr. 64, 117; JWR Exs. 6g-6i.

JWR contracted with O&O to provide the labor and supervision for a project to replace
the cone-shaped bin. 33 FMSHRC at 364. O&O was to remove the eight sections of the cone
and replace them with new sections.

0&O’s work on the project began on December 2, 2007. Id. Loops, called “pad eyes”
were welded onto the existing bin and the new sections of the cone. /d. at 370; Gov’t Ex. 20F;
Tr. 334-35, 389. The loops could be used to lift the structure’s pieces or for miners to tie-off on
them. Tr.389. Removal of the cone sections exposed the hole in the floor of the platform.
During part of the project, the hole was covered with a metal plate that had metal fins, or
“gussets,” protruding from it. Tr. 64-65.

On December 4, two issues arose regarding the project. Tr. 319-21. First, there were
concerns that part of the structure had been unevenly cut, which could potentially result in gaps
between the new cone sections. Tr. 233-36, 263-64, 277, 310. Second, O&O experienced
difficulty in positioning some of the new sections of the cone into place because the metal fins
on the metal plate covering the hole in the platform were interfering with placement of the
pieces. Tr. 67-68, 312.

At some point during installation of the cone pieces, the metal plate was moved away
from covering the entire hole and a section of 2 x 12 wooden board was placed over the open
space, partially covering the hole. Tr. 78, 317, 393. Tony Pierce, an O&O employee, stood on
the board using a pry bar to move the fifth cone section into place. Tr. 67, 109-10, 117-18, 316-
17. The board was dislodged, and Mr. Pierce fell through the hole a distance of 25 feet and
landed on a concrete platform. Tr. 81, 139. Pierce was not wearing a safety belt or fall
protection. Tr. 113.

The Department of Labor’s Mine Safety and Health Administration (“MSHA™)
investigated the accident. As a result of the investigation, MSHA Inspector Stephen Womack
issued citations to O&O and JWR. The citation issued to O&O alleged a significant and
substantial (“S&S”) violation of section 77.1710(g) that had been caused by O&O’s
unwarrantable failure.” Gov’t Ex. 2. The Secretary proposed a penalty of $60,000 against O&O.

* The S&S terminology is taken from section 104(d)(1) of the Act, 30 U.S.C.
§ 814(d)(1), which distinguishes as more serious any violation that “could significantly and
(continued...)
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0&O agreed to pay $5,000 in settlement of the citation, and the Judge approved the settlement.
33 FMSHRC at 364 n.1; PDR at 3, 4.

The citation issued to JWR, Citation No. 7693051, alleged an S&S violation of section
77.1710(g) that had been caused by moderate negligence. Gov’t Ex. 3. The citation was
terminated on February 5, 2008, after “[JWR] management . . . submitted to MSHA a statement
indicating that a greater emphasis on the use of PPE [personal protective equipment] will be
related to contractors doing work on JWR No. 4 mine property, and during the process of hazard
training will review recent accidents of contractor employees.” Id. The Secretary proposed a
special assessment of $45,000 against JWR.?

JWR challenged the citation, and the parties conducted discovery and filed prehearing
pleadings. Prior to and during the hearing, the Judge granted in part a motion in limine filed by
the operator seeking to exclude evidence that had been the subject of previously issued
protective orders. PDR at 3 n.1; Tr. 7-10. The Judge excluded evidence regarding a 2001
incident, including proposed Gov’t Ex. 13A, which is a citation issued to JWR alleging a
violation of section 77.1710(g). Tr. 7-8, 10. The Judge admitted evidence regarding a 2007
incident, including a citation issued to JWR for a violation of section 77.1710(g) arising from a
fatal fall by JWR’s contractor (Gov’t Ex. 9) and a decision approving settlement regarding the
2007 incident (Gov’t Ex. 11). Tr. 134-35. The Judge excluded other evidence regarding the
2007 incident. Tr. 5, 7.

Following a hearing on the citation issued to JWR, the Judge affirmed the citation and
assessed a civil penalty of $500 against JWR rather than the proposed penalty of $45,000. 33
FMSHRC at 368, 370-71. He concluded that O&O violated the standard, and that the violation
was S&S. Id. at 368-69. The Judge reasoned that because the Secretary may cite JWR as an
owner-operator for its contractor’s violations, JWR was also liable for the violation. Id. at 368.

Applying the factors set forth in section 110(i) of the Mine Act, 30 U.S.C. § 820(i), in his
assessment of penalty, the Judge found that JWR is a large business, that there was no evidence
that the proposed penalty would affect its ability to remain in business, and that the violation was
abated promptly and in good faith. /d. at 369. The Judge further found that gravity was high,
and that JWR had a significant history of violations. /d. at 368-69.

*(...continued)
substantially contribute to the cause and effect of a . . . mine safety or health hazard.” The
unwarrantable failure terminology is also taken from section 104(d)(1) of the Act, which
establishes more severe sanctions for any violation that is caused by “an unwarrantable failure of
[an] operator to comply with . . . mandatory health or safety standards.” 30 U.S.C. § 814(d)(1).

* In the Secretary’s determination of a proposed penalty amount, the Secretary may
propose a “regular assessment” under 30 C.F.R. § 100.3 or a “special assessment” under 30
C.F.R. § 100.5.
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Regarding negligence, the Judge noted that Inspector Womack testified that JWR was
moderately negligent because it did not do “everything [it] could” to see that its contractor was
following federal regulations. Id. at 369-70. The Judge reasoned that the Secretary was in
essence suggesting that JWR must maintain direct and continuous supervision over its
contractor’s employees, but that such a requirement is not required by law. Id. at 370. He stated
that the closest the Secretary had come to providing notice as to the standard of care required of
JWR was the abatement required regarding the 2007 incident. /d. Those abatement actions
included additional training and requiring JWR to install an adequate anchorage system. Id. The
Judge found that, in this instance, JWR had provided an adequate anchorage system and that
0&O0 employees were provided adequate training prior to beginning work. Id. The Judge
concluded, accordingly, that JWR exercised the standard of care required by law and that the
Secretary failed to prove that JWR was negligent. /d.

The Secretary filed a petition for discretionary review challenging the Judge’s finding
that JWR was not negligent, the Judge’s treatment of evidence regarding the 2001 and 2007
incidents, and the Judge’s reduction of penalty. The Commission granted the Secretary’s
petition.

1I.
Disposition

A. The Judge’s Finding that JWR was Not Negligent Is Supported by Substantial
Evidence.

The Commission has recognized that “[e]ach mandatory standard . . . carries with it an
accompanying duty of care to avoid violations of the standard, and an operator’s failure to meet
the appropriate duty can lead to a finding of negligence if a violation of the standard occurs.”
A.H. Smith Stone Co., 5 FMSHRC 13, 15 (Jan. 1983). In determining whether an operator met
its duty of care, we consider what actions would have been taken under the same circumstances
by a reasonably prudent person familiar with the mining industry, the relevant facts, and the
protective purpose of the regulation.® See generally U.S. Steel Corp., 6 FMSHRC 1908, 1910
(Aug. 1984).

* We reject the Secretary’s argument that the Commission must apply the standard of
care set forth in 30 C.F.R. § 100.3(d) in considering whether JWR was negligent. Section
100.3(d) defines negligence in part as “conduct, either by commission, or omission, which falls
below a standard of care established under the Mine Act to protect miners against the risks of
harm.” 30 C.F.R. § 100.3(d). The Secretary’s Part 100 regulations apply only to the Secretary’s.
penalty proposals, while the Commission exercises independent authority to assess penalties
pursuant to section 110(i) of the Mine Act. Deshetty, emp. by Island Creek Coal Co., 16
FMSHRC 1046, 1053 (May 1994); Sellersburg Stone Co. v. FMSHRC, 736 F.2d 1147, 1151-52
(7th Cir. 1984), aff’g Sellersburg Stone Co., 5 FMSHRC 287 (Mar. 1983) (“[N]either the ALJ
nor the Commission is bound by the Secretary’s proposed penalties . . . we find no basis upon
which to conclude that [MSHA’s Part 100 penalty regulations] also govern the Commission.”).
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Considering JWR’s conduct against this framework, we conclude that substantial
evidence supports the Judge’s determination that JWR was not negligent.” The record
demonstrates that JWR was not negligent in hiring O&0O. O&O had no prior MSHA violations.
Tr. 197, 333, 414. O&O had completed other projects for JWR safely, including three or four
that year, and was considered an “approved vendor” for JWR. Tr. 274, 292-93. JWR also
determined that O&O was appropriately aware of MSHA’s regulations. JWR ensured that O&O
had received required training before work on the project began. Tr. 299, 349-50. As part of
their hazard training, O&QO’s employees watched an MSHA fall protection video. Tr. 387, 400-
02. O&O’s training program had been approved by MSHA. Tr. 185-86, 414. Robin O’Dell, an
employee of O&O who provided training, was an MSHA certified trainer. Tr. 387, 398-401.

Furthermore, we disagree with the Secretary’s argument that JWR failed to adequately
monitor O&O’s compliance with safety standards once O&O began work. The project was
relatively brief in duration. O&O began the project during the night shift Sunday and had
removed the cone and was in the process of replacing the fifth of eight cone pieces at the time of
the accident on the following Tuesday morning. Tr. 67, 173,232, 275. JWR Senior
Maintenance Engineer Jerry Pullen met with O&O on Tuesday, and JWR Project Supervisor
Randy Osborne and JWR Plant Manager Alan Smith met with O&O at the site on Monday and
Tuesday mornings. Tr. 231-32, 261-62, 276-77. Osborne and Smith testified that at the time
that they were on the site, they did not observe any miners who were in danger of falling who
were not wearing fall protection. Tr. 260-61, 266, 299. Smith testified that he had previously
seen O&O employees working at heights on previous projects, and that they had been wearing
and using fall protection. Tr. 295. Inspector Womack testified that he had been informed by
0O&O Foreman Kris Gamble that Pierce had been wearing fall protection earlier in the day of the
accident when he was on a ladder. Tr. 108-09, 177.

There is likewise no evidence that there was an unusual condition that should have
alerted JWR to a hazardous condition. Fall protection equipment had been provided and was
located in the area of the accident, and pad eyes used for tying off had been installed on the cone
sections. 33 FMSHRC at 370; Gov’t Exs. 20F, 20H; Tr. 73, 334. There were no allegations that
use of the metal plate with gussets to cover the hole was negligent.

In addition, JWR had not been informed that O&O was having difficulty installing the
cone sections because the gussets of the plate covering the hole interfered with placement of the
sections. Tr. 231-32, 263-64, 268-69, 320-21. Pullen’s and Osborne’s testimony that they had
not been informed of the problem with the plate was corroborated by O&O Foreman Gamble,
who testified that although he discussed with Pullen and Osborne the problem involving the cone
sections not matching up because one had not been cut level, he did not discuss the plate

> When reviewing an Administrative Law Judge’s factual determinations, the
Commission is bound by the terms of the Mine Act to apply the substantial evidence test. 30
U.S.C. § 823(d)(2)(A)(ii)(I). “Substantial evidence” means “‘such relevant evidence as a
reasonable mind might accept as adequate to support [the judge’s] conclusion.”” Rochester &
Pittsburgh Coal Co., 11 FMSHRC 2159, 2163 (Nov. 1989) (quoting Consolidated Edison Co. v.
NLRB, 305 U.S. 197, 229 (1938)).
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problem. Tr.320-21. On the morning of the accident, Pullen and Osborne were in the area of
the plate covering the platform but saw no hole in the platform because the hole was covered at
the time of their visit. Tr. 235, 243, 245, 264-65, 267.

Substantial evidence also supports the Judge’s finding that JWR was not aware that
Pierce was working over the open hole or that Pierce failed to wear fall protection. 33 FMSHRC
at 370. As discussed above, Pullen and Osborne testified that at the time they were at the site,
the hole in the platform was covered. Tr. 243, 245, 265, 267. Smith testified that he was not
aware that O&O had installed a plate over the hole or that it had been moved. Tr. 280-81.

The Secretary fails to describe any specific action that JWR did not take to meet its
standard of care. Rather, Inspector Womack explained that the citation had been issued to JWR
because MSHA believed there was negligence and JWR “did not do everything [it] could” to see
that the contractor was following regulations. Tr. 125. The inspector’s accident investigation
report does not specify any actions or failure to act by JWR that contributed to the violation.
Rather, the report only states that “the contractor [O&O] failed to adequately control the work
site and workers actions.” Gov’t Ex. 6 at 2 (emphasis added); Tr. 126-27, 160-61, 211-12. We
conclude that substantial evidence supports the Judge’s determination that the Secretary did not
meet her burden of proving negligence on the part of JWR. 33 FMSHRC at 370.6

B. The Judge Did Not Err in his Treatment of the 2001 and 2007 Incidents.

The Secretary contends that the Judge failed to consider the 2001 and 2007 incidents,
which the Secretary argues should have put JWR on notice that it was not meeting its standard of
care. He does not dispute the Judge’s exclusion of evidence with respect to the 2007 incident
but, rather, argues that the Judge failed to adequately consider the 2007 violation in finding that
JWR was not negligent. Sec. Reply Br. at 1-2 n.1, 6. Regarding the 2001 incident, the Secretary
contends that the Judge erred in excluding proposed Gov’t Ex. 13A, the citation issued to JWR
arising from the 2001 incident. Sec. Reply Br. at 1-2 n.1. The Secretary explains that the Judge

% Our colleagues agree with us that the appropriate legal standard to determine
negligence in this matter is the reasonably prudent person standard. Slip op. at 12. They would
remand the case and instruct the Judge to apply this standard to the facts in the record.

This would be an unnecessary exercise, since the Judge articulated and applied a standard that
was similar, and that took into account the reasonableness of the operator’s actions 33 FMSHRC
at 369-70 (“Negligence has been defined as conduct involving an unreasonably great risk of
causing damage or conduct that falls below the standard established by law for the protection of
others against unreasonable risk of harm.”). Finally, even if the foregoing had not occurred,
remand here is not necessary because the evidence in this case supports no other conclusion than
that the Secretary failed to prove that JWR was negligent. See American Mine Svcs., Inc., 15
FMSHRC 1830, 1833-34 (Sept. 1993) (holding that remand would serve no purpose because the
evidence presented on the record supported no other conclusion than that the operator’s conduct
was not unwarrantable).
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excluded the citation because “he believed it was ‘too old to represent an expression of the
[Secretary’s] unreviewable prosecutorial discretion in late 2007.” Id. at 3. The Secretary
submits that his discretion to cite an owner for the violations of its independent contractor is
unreviewable and because the Judge had no authority to even consider the Secretary’s
prosecutorial discretion, he abused his discretion in excluding the citation. /d.

When reviewing a Judge’s evidentiary rulings, the Commission applies an abuse of
discretion standard. Gray v. North Fork Coal Corp, 35 FMSHRC 2349, 2356 (Aug. 2013). An
abuse of discretion may be found when “there is no evidence to support the decision or if the
decision is based on an improper understanding of the law.” Id. (quotations and emphasis
omitted).

In his negligence analysis, the Judge noted that the 2007 citation involved “a prior
violation of the same standard by JWR about one month before the incident herein and involving
a fatal fall accident of an employee of a JWR contractor.” 33 FMSHRC at 370. He considered
the accident to determine the notice provided to JWR of the required standard of care. /d. The
Judge noted the actions required by the Secretary for JWR to abate the 2007 violation (providing
additional training and installing an adequate anchorage system to secure personnel from falling)
and that JWR had taken those actions before the time that the subject accident occurred. Id. As
noted above, the anchorage system available at the subject accident site and JWR’s actions in
ensuring that O&O had received adequate training are relevant to the consideration of
negligence. Accordingly, we conclude that the Judge adequately considered the 2007 violation
in his negligence analysis.

We further conclude that the Judge did not abuse his discretion in excluding proposed
Gov’t Ex. 13A, the citation issued to JWR arising from the 2001 incident. After viewing in
context the Judge’s statement, it is clear that the Judge was not actually considering the
Secretary’s prosecutorial discretion. See, e.g., Tr. 25 (stating in part, “I am referring to notice. I
don’t have any problem with exercising discretion”). Rather, the Judge’s statements demonstrate
that he considered the standard of care required of an owner-operator in cases in which its
independent contractor has been cited to be vague, and that the 2001 citation did not provide
notice to JWR of what was expected of it at the time of the subject accident. Tr. 17-19, 25-27;
see also 33 FMSHRC at 370 & n.5. Thus, the Judge’s exclusion of the 2001 citation was not
based on an erroneous conclusion that he could consider the Secretary’s prosecutorial discretion
in citing JWR.

In any event, even if we were to conclude that the Judge erred in excluding Gov’t Ex.
13A, we would find such error to be harmless. For the reasons discussed above, we find
substantial evidence in the record supporting the Judge’s negligence holding, and consideration
of the 2001 citation would not alter our conclusion.

C. The Judge Did Not Err in Reducing the Penalty Amount.

The Secretary argues that the Judge abused his discretion in reducing the penalty
assessed against JWR from the proposed amount of $45,000 to $500. He asserts that the Judge
failed to explain the reduction adequately, even if the reduction were based on his no negligence
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finding, because the Judge also found the violation history to be significant and gravity to be
high. The Secretary contends that a Judge may not give dispositive weight to any one penalty
factor.

Commission Judges are accorded broad discretion in assessing civil penalties under the
Mine Act. See, e.g., Cantera Green, 22 FMSHRC 616, 620 (May 2000). Such discretion is not
unbounded, however, and must reflect proper consideration of the penalty criteria set forth in
section 110(i) and the deterrent purpose of the Act. Sellersburg Stone Co., 5 FMSHRC 287,
290-94 (Mar. 1983), aff’d, 736 F.2d 1147 (7th Cir. 1984). Although there is no presumption of
validity given to the Secretary’s proposed assessments, the Commission has recognized that
substantial deviations from the Secretary’s proposed assessments must be adequately explained
using the section 110(i) criteria. Cantera Green, 22 FMSHRC at 620-21. Assessments “lacking
record support, infected by plain error, or otherwise constituting an abuse of discretion are not
immune from reversal.” U.S. Steel Corp., 6 FMSHRC 1423, 1432 (June 1984).

We conclude that the Judge did not abuse his discretion in assessing the penalty. The
Judge addressed and made findings on all six section 110(i) factors in his assessment of penalty.
33 FMSHRC at 369-70.

The Commission has recognized that in assessing a civil penalty, there is no requirement
that equal weight must be assigned to each of the penalty assessment criteria. Rather, “Judges
have discretion to assign different weight to the various factors, according to the circumstances
of the case.” Lopke Quarries, Inc., 23 FMSHRC 705, 713 (July 2001), citing Thunder Basin
Coal Co., 19 FMSHRC 1495, 1503 (Sept. 1997). Indeed, the Commission has held that Judges
have not abused their discretion by more heavily weighing gravity and negligence than the other
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penalty criteria.” Lopke, 23 FMSHRC at 713; Musser Engineering, Inc., 32 FMSHRC 1257,
1289 (Oct. 2010).

The Judge did not err by weighing the negligence criterion more heavily than the other
section 110(i) factors in assessing the penalty against JWR. In proposing a penalty, the
Secretary weighs the gravity criterion more heavily than the negligence criterion. PDR at 7.
However, the Judge was not required to weigh the criteria in assessing the penalty in the same
manner that the criteria are weighed in the proposal of a penalty. In determining the amount of a
penalty, neither the Judge nor the Commission is restricted by the penalty proposed by the
Secretary. Musser Engineering, 32 FMSHRC at 1288 (citations omitted). See also 29 C.F.R. §
2700.30(b) (“In determining the amount of a penalty, neither the Judge nor the Commission shall
be bound by a penalty proposed by the Secretary or by any offer of settlement made by a

party.”).

Moreover, when cited for a contractor’s violation, an owner-operator is strictly liable for
the violation and its fault, or lack thereof, may be taken into account only in the consideration of
negligence during penalty assessment. /nt’l Union, UMWA v. FMSHRC, 840 F.2d 77, 83-84
(D.C. Cir. 1988); Musser, 32 FMSHRC at 1272, citing Asarco, Inc., 8 FMSHRC 1632, 1634-36
(Nov. 1986), aff’d, 868 F.2d 1195 (10th Cir. 1989) (“the operator’s fault or lack thereof, rather
than being a determinant of liability, is a factor to be considered in assessing a civil penalty”).
Here, the Judge appropriately considered JWR’s fault, or lack thereof, in his determination of
negligence and assessment of penalty. Accordingly, we affirm the Judge’s assessment of a
penalty of $500.®

" We conclude that Fort Scott Fertilizer-Cullor, Inc., 19 FMSHRC 1511 (Sept. 1997),
the case cited by the Secretary to support his argument, is distinguishable. In that case, the
Commission vacated the penalty assessed by the Judge because the Judge only addressed and
made findings with respect to one of the six criteria. 19 FMSHRC at 1518. Here, as noted, the
Judge addressed and made findings on all six criteria.

¥ We note that if the penalty had been proposed as a regular assessment (rather than a
special assessment) with a finding of no negligence, the proposed penalty would have been
within the general range of the $500 penalty assessed by the Judge. Cf. Sedgman, 28 FMSHRC
322, 327 n.6 (June 2006) (noting that the Secretary proposed a penalty of $1,270 against JWR
for its violation of section 77.1710(g)).
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II1.
Conclusion
For the reasons discussed above, we affirm the Judge’s determination that JWR was not

negligent, his treatment of evidence regarding the 2001 and 2007 incidents, and his assessment
of penalty.

/s/ Mary Lu Jordan
Mary Lu Jordan, Chairman

/s/ Patrick K. Nakamura
Patrick K. Nakamura, Commissioner

/s/ William I. Althen
William I. Althen, Commissioner

36 FMSHRC Page 1981



Commissioners Young and Cohen, dissenting:

We cannot agree with the Judge’s analysis of JWR’s negligence in this case, which fails
to fully appreciate the context in which this violation occurred or to analyze the operator’s duty
in that context. While we do not believe the record requires reversal, we would remand the case
for re-evaluation of the negligence and, if necessary, reconsideration of the penalty.'
Accordingly, we dissent.

The near-fatal fall in this case was the third time in seven years that a contractor’s
employee had fallen at a JWR operation while working, unprotected, at height. The previous
two falls, in 2001 and 2007, had been fatal. The miner in this case fell 25 feet onto a concrete
pad, was seriously injured, and easily could have been killed. Tr. 139.

The Judge seemed to lack sufficient grasp of the influence that the prior falls might
reasonably have exerted on JWR’s appreciation of the potential danger. It may well be that JWR
was justified in trusting O&O to safely oversee its own workers, using JWR’s remedial
abatement measures and fall protection which O&O should have known was required under the
circumstances. However, the owner-operator’s conduct here must also be properly evaluated in
light of the Act and the duties it imposes upon operators.

We thus agree with the Secretary that the Judge improperly imposed an additional burden
on the Secretary to provide notice to an owner-operator of the standard of care owed to
contractor employees. While the allocations of duty and responsibility may vary under different
circumstances, an operator of a mine does indeed owe a high duty of care to all miners working
in that mine, including contractor employees.

This is organic to the structure and purpose of the Act. Section 2 of the Mine Act notes
the terrible toll exacted by unsafe and unhealthful conditions and practices in the nation’s mines
and provides that “the operators of such mines with the assistance of the miners have the primary
responsibility to prevent the existence of such conditions and practices in such mines.” 30 U.S.C.
§ 801(e).

Thus, while the Judge agreed with JWR that it had not been provided with notice of the
standard of care, 33 FMSHRC 362, 369-70 (Feb. 2011) (ALJ), the Act itself imposes a duty to
prevent unsafe conditions or practices. Furthermore, while 30 C.F.R. Part 100 is not binding on
the Commission,” it clearly provides notice to operators of the Secretary’s conception of the duty

' We agree with the majority that if the Judge properly analyzes the negligence element
and explains a significant reduction in the penalty based on that element alone, as he did in this
case, he has not abused his discretion.

* The majority misapprehends the significance of Section 100.3. See slip op. at 4, n.4.
(continued...)
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owed to miners under the Act. Section 100.3(d) informs JWR and every other operator of the
Secretary’s expectation of the “high standard of care” owed to all miners in its mines, and of its
responsibility to “be on the alert” for unsafe practices or conditions and “take steps necessary to
correct or prevent them.” PDR at 8-9, citing 30 C.F.R. § 100.3(d).> The regulation goes on to
flatly state that the failure to do so constitutes negligence. /d. The operator should have at least
known the Secretary’s expectations, expressed in a published regulation.

Thus, the question posed by this case is not whether JWR did “everything they [sic]
could,” 33 FMSHRC at 369, but whether the operator failed to apprehend the evident danger in
this case and to take such steps as a reasonable person, familiar with the mining industry and the
protective purposes of the Act, would take under the circumstances to prevent miners from being
exposed to a risk of injury or death. The majority acknowledges this as the correct standard.

Slip op. at 4, citing U.S. Steel Corp., 6 FMSHRC 1908, 1910 (Aug. 1984). However, the
majority then analyzes JWR’s duty in terms of substantial evidence, disregarding the Judge’s
legal error in miscasting the concept of negligence in this case. Slip op. at 5.

In evaluating an operator’s duty, and its possible breach, context is crucial. Yet the
Judge utterly failed to consider two nearly identical, fatal injuries to contractor employees in
JWR’s recent history. One of the two falls happened a mere four months before the fall in this
case. G. Ex. 9; PDR at 13-14. Instead of considering the two prior falls by contract employees,
he misapplied the law and excluded evidence of the 2001 accident altogether, on grounds that it
was “too old” to provide notice to JWR of MSHA’s policy of prosecuting injuries to contract

*(...continued)
To the extent the Judge held that the operator did not have notice of the duty it owes its miners,
he is refuted by a published regulation, and the well-understood operation of the broad definition
of “miner” under the Act.

? Section 100.3(d) provides in part:

Negligence is conduct, either by commission or omission, which
falls below a standard of care established under the Mine Act to
protect miners against the risks of harm. Under the Mine Act, an
operator is held to a high standard of care. A mine operator is
required to be on the alert for conditions and practices in the mine
that affect the safety or health of miners and to take steps
necessary to correct or prevent hazardous conditions or practices.
The failure to exercise a high standard of care constitutes
negligence.

30 C.F.R. § 100.3(d) (emphasis added).
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employees. Tr. 10.* The Secretary correctly questions how a fatal accident only seven years
earlier could have faded from memory. PDR at 13. Indeed, it is not unreasonable to expect it to
have become part of JWR’s consciousness on safety issues involving contractors.

As the Secretary notes (PDR at 12; Sec. Reply Br. at 4-5), as demonstrated by Alabama
law, for example, a Judge should have considered both accidents as evidence of negligence, “so
long as the conditions of the prior incidents are substantially similar” — in this case, they are
nearly identical — “and are not too remote in time.” See e.g., Wyatt v. Otis Elevator Co., 921
F.2d 1224, 1227 (11th Cir. 1991). Here, the Judge did not do so, nor did he explain why a fatal
accident seven years earlier at one of the operator’s own work sites was too remote in time, a
fact we cannot accept as self-evident.

If the 2001 fatality was at least arguably relevant to JWR’s negligence, the 2007 fatality
was doubly so. The Judge therefore was required to determine whether a reasonably prudent
person would have recognized the danger that event evinced, as well as the possibility that this
fall and the 2001 fatality may have represented a pattern of inadequate contractor attention to the
safety standards governing fall protection. Instead, the 2007 accident, which was the subject of
evidence presented to the Judge,’ is not meaningfully considered in his negligence analysis. The
majority errs in miscasting the relevance of the very recent fatality in nearly identical
circumstances. The important question is not JWR’s notice of the standard of care. See slip op.
at 7; 33 FMSHRC at 369-70. It is whether and how JWR’s duty to protect the workers in its
mines, in light of an incident that a reasonable person would have to consider in determining
how to uphold that duty, was fulfilled.

The Judge therefore erred in two significant regards. His understanding of JWR’s duty
did not conform to the expectations of the Mine Act and the regulations implementing it, and he
failed to consider incidents similar enough to be relevant to JWR’s knowledge and actions in the
context of this case. The result is an improperly constrained view of the operator’s actions here.
The Judge faults the Secretary for “suggesting that JWR must maintain direct and continuous
supervision over its contractor’s employees” to ensure fall protection is employed when
required, 33 FMSHRC at 370. But his opinion is devoid of analysis of any lesser measures that
JWR might have undertaken in these circumstances, in light of a recent history of contractor
employees falling to their deaths.

* The fact that the Secretary did not articulate the law properly below does not excuse the
Judge’s legal error, which we review de novo. As the majority acknowledges, a decision based
on an improper understanding of the law is abuse of discretion per se. Slip op. at 7, citing Gray
v. North Fork Coal Corp., 35 FMSHRC 2349, 2356 (Aug. 2013).

> The Judge also took testimony on the 2001 incident as a proffer to preserve the facts for

a possible appeal. Tr. 222-26. As noted above, failure to consider the 2001 incident was
erroneous.

36 FMSHRC Page 1984



The Judge thus never considered whether, for example, JWR might have averted the
severe consequences in this case by taking a more safety-conscious approach, such as reminding
the contractor specifically, before commencing work each day,® of the steps JWR had taken to
provide a safe work environment, and the need for the contractor to ensure its employees used
the fall protection JWR had made available.

This is not a case where the operator “did nothing.” Nor is it a case where the operator
should be excused without reflection for “not doing everything it could.” It is instead a garden-
variety negligence case, in which the operator’s conduct must be properly evaluated against the
expectations imposed upon a reasonable operator in the same context. The Judge failed to
recognize this, and we therefore dissent and suggest that the case should be remanded for a
proper analysis of the operator’s conduct.

/s/Michael G. Young
Michael G. Young, Commissioner

/s/ Robert F. Cohen, Jr.
Robert F. Cohen, Jr., Commissioner

6 Chris O’Dell of O&O testified that the contractor had a safety meeting each morning
on the job and that fall protection was specifically addressed. Tr. 332. There is no evidence of
any JWR representatives discussing fall protection with O&O employees at the daily meetings.

7 As the operator says in its brief, witnesses for O&O noted that JWR routinely applied
pressure to contractors to abide by safety rules, especially those pertaining to fall protection.
JWR Br. at 7; Tr. 330-31. JWR also discussed fall protection with O&O each time the
contractor bid on a job, and JWR expressly told O&O that “[i]f we didn’t follow safety
procedures as in tying off . . . we would be escorted off the site.” JWR Br. at 7; Tr. 384. We
note that the Judge did not evaluate these actions either, and on remand would be required to do
so under the appropriate standard of care.
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1331 PENNSYLVANIA AVENUE, NW, SUITE 520N
WASHINGTON, DC 20004

August 22, 2014

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)
: Docket Nos. KENT 2008-260
V. : KENT 2008-986
: KENT 2009-1154
MCCOY ELKHORN COAL CORP.

and

JASON ROBINSON, employed by
MCCOY ELKHORN COAL CORP.

BEFORE: Jordan, Chairman;Young, Cohen, Nakamura, and Althen, Commissioners

DECISION
BY: Jordan, Chairman; Cohen and Nakamura, Commissioners

These cases arise under the Federal Mine Safety and Health Act of 1977, 30 U.S.C. § 801
et seq. (2012). They involve two citations issued by the U.S. Department of Labor’s Mine
Safety and Health Administration (“MSHA”) to McCoy Elkhorn Coal Corporation for permitting
combustible material to accumulate in the active workings of its mine and for its failure to record
those accumulations in its preshift report. MSHA also sought to impose personal liability under
Mine Act section 110(c), 30 U.S.C. § 820(c), against McCoy Elkhorn foreman Jason Robinson
for the accumulations violation.! At issue is whether the Administrative Law Judge correctly
determined that: (1) the accumulations violation was significant and substantial (“S&S”);* (2)
the violation was a result of unwarrantable failure;® (3) Robinson should be held personally

! MSHA also charged two other foremen — James Slone and Michael Diamond — with
personal liability under section 110(c), but the Judge vacated the citations issued to Slone and
Diamond. 33 FMSHRC 2403, 2424-25 (Oct. 2011) (ALJ).

? The S&S terminology is taken from section 104(d)(1) of the Act, 30 U.S.C.
§ 814(d)(1), which distinguishes as more serious any violation that “could significantly and
substantially contribute to the cause and effect of a . . . mine safety or health hazard.”

* The unwarrantable failure terminology is taken from section 104(d)(1) of the Act, 30
(continued...)
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liable for the accumulations violation; and (4) the preshift violation was a result of high
negligence. 33 FMSHRC 2403 (Oct. 2011) (ALJ). For the reasons that follow, we affirm the
Judge in result.

I.

Factual and Procedural Background

On October 17, 2007, at approximately 8:00 a.m., MSHA Inspector Brian Dotson arrived
at McCoy Elkhorn’s No. 15 Mine for an inspection. Tr. I 182-83; 33 FMSHRC at 2408. Before
going underground, the inspector examined the preshift examination books at the mine office,
and noted that no conditions were listed on the preshift books for the 001/002 section, the section
at issue in this case. Tr. I 180; 33 FMSHRC at 2409. The 001/002 MMU section was known as
a “supersection,” in which two continuous miners cut simultaneously across nine entries. Id. at
2406. The left-side continuous miner mined entries one through four and the right-side
continuous miner mined entries five through nine. In the mine office, Inspector Dotson also
noticed that a computer screen which listed the belt lines and CO sensors depicted that the belts
were operational and running. Tr. 1179, 352-53; 33 FMSHRC at 2408.

Inspector Dotson proceeded underground and arrived at the 001/002 MMU section at
approximately 10:00 a.m. /d. at 2409. Foreman Jason Robinson was in charge of the first shift
of the day at that time. Tr. I 80; id. at 2408.* The inspector observed accumulations ranging from
8 to 24 inches in depth on the mine floor roadways, in four crosscuts and in all nine entries of the
001/002 section. Tr. 1171, 189; Gov’t Ex. 5, 10/17/07 notes at 6; 33 FMSHRC at 2409. The
accumulations consisted of float coal dust and loose coal that were dry and black in color and
had not been rockdusted. Tr. I 189-90, 223-29; 33 FMSHRC at 2409.

The inspector’s notes, written at the time of the inspection, indicated that foreman
Robinson said that he knew the entire section “was dirty from the feeder to the face [and that the]
third shift was supposed to clean [the night before] but didn’t do [a] very good [job].” Tr. 1 171;
Gov’t Ex. 5, 10/17/07 notes at 7. Dotson’s notes also stated that Robinson said “when he arrived
on the section this morning [Robinson] finished cutting . . . where the miners® were in [the] 3R

3(...continued)
U.S.C. § 814(d)(1), which establishes more severe sanctions for any violation that is caused by
“an unwarrantable failure of [an] operator to comply with . . . mandatory health or safety
standards.”

4 At the time of the citations, there were three shifts at the mine. Jason Robinson was the
section foreman for the first shift that worked from 6:00 a.m. to 2:00 p.m. James Slone was the
section foreman for the second shift that began at 2:00 p.m. and ended at 10:00 p.m. Michael
Diamond was the section foreman for the third shift that began at 10:00 p.m. and ended at 6:00
am. Tr. I 172; Gov’t Ex. 5, 10/17/07 notes at 7-8; 33 FMSHRC at 2407.

> The word “miners,” as used by Inspector Dotson in his testimony and notes, refers to
(continued...)
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and 5 Heading.” Tr. 1171, 191; Gov’t Ex. 5, 10/17/07 notes at 7; 33 FMSHRC at 2410. When
the inspector arrived on the 001/002 section, no mining was ongoing, and Robinson’s crew was
cleaning up coal accumulations with shovels. Tr. 1259; 33 FMSHRC at 2409.

Inspector Dotson issued Citation No. 7432120 under Mine Act section 104(d)(1), 30
U.S.C. § 814(d)(1), alleging a violation of 30 C.F.R. § 75.400,° for permitting combustible
materials to accumulate in active workings. Gov’t Ex. 7. The inspector designated the violation
as S&S and a result of the operator’s unwarrantable failure. Gov’t Ex. 7. Because the extensive
accumulations were not listed on the preshift book, the inspector also issued Citation No.
7420523 under Mine Act section 104(a), 30 U.S.C. § 814(a), alleging an S&S violation of 30
C.F.R. § 75.360(b)(3),’ for failure to perform an adequate preshift examination of the 001/002
section. 33 FMSHRC at 2411; Gov’t Ex. 8.

It required four hours for the entire crew to clean the section, shoveling and using two
scoops as they became available. Tr. 1175, 267; Gov’t Ex. 5, 10/17/07 notes at 11-12, 23. The
inspector abated the accumulations violation at approximately 2:30 that afternoon. Tr. [ 267,
303-04; Gov’t Ex. 5, 10/17/07 notes at 23; Gov’t Ex. 7. Dotson remained on the section until the
accumulations violation was abated. Tr.I302. Upon returning to the surface, Dotson noted that
the preshift record for the shift had been changed. Sometime after the inspector went
underground, McCoy Elkhorn superintendent Gary Hensley had added the words “section needs
cleaned” to the preshift report that had been signed by the previous shift foreman at 5:50 a.m.
that morning. Tr. 1 181-82; Gov’t Ex. 1; Gov’t Ex. 5, 10/17/07 notes at 24-25; 33 FMSHRC at
2411.

After further investigation, MSHA issued individual citations under section 110(c)
against foremen Slone, Diamond and Robinson. 33 FMSHRC at 2405.

A hearing was held before an Administrative Law Judge, who determined that the
conditions on the 001/002 MMU section on the morning of October 17, 2007 constituted an
accumulations violation under section 75.400 that was S&S and a result of McCoy Elkhorn’s
unwarrantable failure. 33 FMSHRC at 2412-19.

The Judge also concluded that, while Slone and Diamond did not have personal liability,
foreman Robinson was liable under section 110(c) for knowingly permitting the combustible
materials to accumulate. Critical to the Judge’s findings was his credibility determination that

>(...continued)
continuous mining machines rather than to human miners.

6 Section 75.400 provides in pertinent part that “coal dust, including float coal dust
deposited on rock-dusted surfaces, loose coal, and other combustible materials, shall be cleaned
up and not be permitted to accumulate in active workings.”

7 Section 75.360(b)(3) provides in pertinent part that “the person conducting the preshift
examination shall examine for hazardous conditions and violations of the mandatory health or
safety standards [pertaining to accumulations of combustible materials].”
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Robinson’s crew had made two mining cuts before initiating cleanup on the section. 33
FMSHRC at 2416-18, 2425. The Judge credited the inspector’s notes that were made at the time
of the inspection, as well as other evidence, over Robinson’s and two other miners’ testimony
that the two cuts were made later in the day after the section was cleaned. /d.

As to Citation No. 7420523, the Judge found a S&S violation because of preshift
examiner Diamond’s failure to report the extensive accumulations that existed at the time of the
preshift. Id. at 2420-21. He raised the negligence from moderate to high because of the mine
superintendent’s addition of the notation that “section needs cleaned” to the preshift book many
hours after the preshift had been completed. Id. at 2421. Reasoning that such “conduct
undermines the fundamental role of the preshift examinations in promoting mine safety,” the
Judge raised the penalty from $3,689, which was proposed by the Secretary, to $6,500. Id. at
2422.

McCoy Elkhorn and Robinson filed appeals from the Judge’s decision to the
Commission. McCoy Elkhorn does not contest the fact of the violations, but disputes the
Judge’s findings of S&S and unwarrantable failure in Citation No. 7432120 (the accumulations
violation) and the Judge’s finding of high negligence in Citation No. 7420523 (the preshift
examination violation).

1I.
Disposition

A. Whether the Accumulations Violation was S&S

Under Commission case law, a violation is S&S if, based on the particular facts
surrounding the violation, there exists a reasonable likelihood that the hazard contributed to will
result in an injury or illness of a reasonably serious nature. See Cement Div., Nat’l Gypsum Co.,
3 FMSHRC 822, 825 (Apr. 1981). In Mathies Coal Co., 6 FMSHRC 1 (Jan. 1984), the
Commission set forth the following four-part test to evaluate whether a violation is properly
designated as S&S:

In order to establish that a violation of a mandatory safety standard
is significant and substantial under National Gypsum, the Secretary
of Labor must prove: (1) the underlying violation of a mandatory
safety standard; (2) a discrete safety hazard — that is, a measure of
danger to safety — contributed to by the violation; (3) a reasonable
likelihood that the hazard contributed to will result in an injury;
and (4) a reasonable likelihood that the injury in question will be
of a reasonably serious nature.

Id. at 3-4 (footnote omitted); accord Buck Creek Coal, Inc. v. MSHA, 52 F.3d 133, 135 (7th Cir.

1995); Austin Power, Inc. v. Sec’y of Labor, 861 F.2d 99, 103 (5th Cir. 1988) (approving
Mathies criteria). An evaluation of the reasonable likelihood of injury should be made assuming
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continued normal mining operations. See U.S. Steel Mining Co., 7 FMSHRC 1125, 1130 (Aug. 1985).

As an initial matter, McCoy Elkhorn asserts that the Judge erred in his S&S finding
because it was in the process of cleaning the accumulations when the inspector arrived. It
maintains that, assuming continued operations, those accumulations would have been removed
before mining resumed.

We are not persuaded by McCoy Elkhorn’s argument. The Commission has long held
that an S&S determination must be made at the time the citation is issued “without any
assumptions as to abatement” and in the context of “continued normal mining operations.” U.S.
Steel Mining Co., 6 FMSHRC 1573, 1574 (July 1984) (emphasis added). Thus, in Gatliff Coal
Co., 14 FMSHRC 1982, 1986 (Dec. 1992), the Commission determined that the Judge
misapplied the Mathies test by inferring that the violative condition would cease. Further, the
“operative time frame for determining if a reasonable likelihood of injury exists includes both
the time that a violative condition existed prior to the citation and the time that it would have
existed if normal mining operations had continued.” Rushton Mining Co., 11 FMSHRC 1432,
1435 (Aug. 1989). Clearly, mining had occurred during times when the accumulations existed.
Moreover, we decline to assume that the operator would have completely abated the
accumulations violation in the absence of the citation. Accordingly, we find no merit to the
operator’s abatement argument.8

We now examine each step of the Mathies test to determine whether the Judge correctly
analyzed each element based on the record.’

The first Mathies element is satisfied by the Judge’s determination of a violation, a
finding which has not been appealed. 33 FMSHRC at 2413.

With respect to the second Mathies element, the Judge determined that the accumulations
violation presented the hazard of combustion and propagation of a fire or explosion. /d. at 2414.
Substantial evidence in the record supports this determination. The cited accumulations were

¥ Commissioner Young notes that active abatement efforts may form part of the context
for analyzing the continuation of normal mining operations, and that accumulations which are
noted in examinations and promptly addressed may preclude a finding that the accumulations are
S&S. However, in this case even if active abatement was underway at the time of the inspection,
the operator fails to account for the fact that the accumulations presented a danger to miners for
at least parts of two previous shifts. The S&S analysis at that point would have found that the
discrete hazard contributed to by the violation — extensive, unreported accumulations of
dangerous, combustible material — was reasonably likely to cause injury during that period.

 When reviewing an Administrative Law Judge’s factual determinations, the
Commission is bound by the terms of the Mine Act to apply the substantial evidence test. 30
U.S.C. § 823(d)(2)(A)(i1)(I). “Substantial evidence” means “‘such relevant evidence as a
reasonable mind might accept as adequate to support [the judge’s] conclusion.”” Rochester &
Pittsburgh Coal Co., 11 FMSHRC 2159, 2163 (Nov. 1989) (quoting Consolidated Edison Co. v.
NLRB, 305 U.S. 197, 229 (1938)).
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extensive, spanning all nine entries, and it took the entire first shift crew four hours to clean them.
Tr. 1189, 302-04; Gov’t Ex. 6; 33 FMSHRC at 2415. The accumulations consisted of highly-
combustible float coal dust and loose coal. Tr. 1 189-90, 238, 249.

The mine liberates large quantities of methane and is subject to 15-day methane spot
inspections under Mine Act section 103(1), 30 U.S.C. § 813(i). Tr. 1156, 247-49. As the Judge
held, “in the event of a methane ignition, the cited accumulations could be put in suspension,
increasing the hazard associated with a fire or explosion.” 33 FMSHRC at 2415. The inspector
testified that methane increases the potential danger of explosion or fire and that methane at the
explosive level had been detected at the mine. Tr. I 155-57. Additionally, potential ignition
sources were present on the supersection in the form of the cutter heads on the continuous miners
Tr. 1247; 33 FMSHRC at 2415. See also Tr.1235-36; Gov’t Exs. 6 & 7 (continuous miner
electric cables passed through the accumulations). This hazardous situation lasted for the two
shifts preceding Dotson’s inspection. 33 FMSHRC at 2412; Tr. I 144, 251, Tr. I1 600; Gov’t Ex.
5, 10/17/07 notes at 8-9.

Given these conditions, the inspector testified that “if there was a face ignition with the
amount of excessive accumulations of float coal dust . . . it would propagate and spread across the
whole section.” Tr. I 248-49. Accordingly, we conclude that the Judge’s statement is an accurate
description of the relevant hazard contributed to by the accumulations violation in this case, and
that it is supported by substantial evidence.

In addressing the third Mathies element, the Commission has held that, in cases involving
violations which may contribute to the hazard of methane explosions or ignitions, the likelihood
of an injury resulting from the hazard depends on whether a “confluence of factors” exists that
could trigger an explosion or ignition. Texasgulf, Inc., 10 FMSHRC 498, 501 (Apr. 1988). Some
of the factors to be considered include the presence of methane, possible ignition sources, and the
types of equipment operating in the area. Id.; Enlow Fork Mining Co., 19 FMSHRC 5, 9 (Jan.
1997).

The Judge found that there was a reasonable likelihood that the combustion hazard caused
by the violation would result in serious injury. 33 FMSHRC at 2414-15. Substantial evidence in
the record supports his determination. Inspector Dotson testified that, due to the extensive nature
of the accumulations and the mine’s excessive methane liberation, an ignition would be
reasonably likely to result in fatal injuries that would affect all 14 people on the section.

Tr. 1246-49. As noted above, cutter heads from the continuous miners served as potential
ignition sources. Accordingly, we affirm the Judge’s determination that there was a confluence
of factors present that would make a fire or ignition reasonably likely. 33 FMSHRC at 2414-15.
See Amax Coal Co., 19 FMSHRC 846, 849 (May 1997) (holding that an ignition source and large
amounts of coal and coal dust that could propagate a fire or fuel an explosion satisfies the third
element of Mathies).

As to the fourth Mathies element, the Judge determined that any injury resulting from the
hazard contributed to by the violation would be serious. 33 FMSHRC at 2414. He relied on
Inspector Dotson’s testimony that an ignition was reasonably likely to result in fatal injuries to the
miners on the section. Tr. 1246-49. As the Seventh Circuit explained in Buck Creek, 52 F.3d at
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135-36, in affirming a Judge’s S&S determination, nothing more was necessary to support an
inspector’s “common sense conclusion that a fire burning in an underground coal mine would
present a serious risk of smoke and gas inhalation.” See also Black Diamond Coal Mining Co., 7
FMSHRC 1117, 1120 (Aug. 1985) (recognizing that “ignitions and explosions are major causes

of death and injury to miners”).

On this record, substantial evidence supports the Judge’s determination that the
accumulations violation contributed to a discrete safety hazard which would be reasonably likely
to result in an injury of a reasonably serious nature, as required by our S&S analysis. Thus, we
affirm the Judge’s finding that the accumulations violation was properly designated S&S.

B. Whether the Accumulations Violation Resulted from an Unwarrantable
Failure

Unwarrantable failure is aggravated conduct constituting more than ordinary negligence.
Emery Mining Corp., 9 FMSHRC 1997, 2001 (Dec. 1987). Unwarrantable failure is
characterized by such conduct as “reckless disregard,” “intentional misconduct,” “indifference,”
or a “serious lack of reasonable care.” Id. at 2003-04; Rochester & Pittsburgh Coal Co., 13
FMSHRC 189, 194 (Feb. 1991); see also Buck Creek, 52 F.3d at 136 (approving Commission’s

unwarrantable failure test).

Whether the conduct is “aggravated” in the context of unwarrantable failure is determined
by looking at all the facts and circumstances of each case, including (1) the extent of the violative
condition, (2) the length of time that it has existed, (3) whether the violation posed a high risk of
danger, (4) whether the violation was obvious, (5) the operator’s knowledge of the existence of
the violation, (6) the operator’s efforts in abating the violative condition, and (7) whether the
operator has been placed on notice that greater efforts are necessary for compliance. See
Manalapan Mining Co., 35 FMSHRC 289, 293 (Feb. 2013); /0 Coal Co., 31 FMSHRC 1346,
1350-57 (Dec. 2009); Cyprus Emerald Res. Corp., 20 FMSHRC 790, 813 (Aug. 1998), rev'd on
other grounds, 195 F.3d 42 (D.C. Cir. 1999). These factors need to be viewed in the context of
the factual circumstances of the particular case. Consolidation Coal Co., 23 FMSHRC 588, 593
(June 2001). All of the relevant facts and circumstances of each case must be examined to
determine if an operator’s conduct is aggravated or whether mitigating circumstances exist. /d.

1. Extensiveness and Obviousness

Regarding the extensiveness and obviousness of the violation, the evidence demonstrated
that the accumulations were extensive in nature in that it took the entire first shift four hours to
clean up the condition. 33 FMSHRC at 2418; Tr. I 175, 267, 304. The accumulations consisted
of combustible coal and float coal dust spillage and accumulations from mining cuts and in the
roadways that were in all nine entries from the feeder to the face. 33 FMSHRC at 2409, 2412;

Tr. 1171, 189; see Gov’t Ex. 6 (Inspector’s diagram showing extensive accumulations on 001/002
section). The inspector measured the accumulations as ranging from 8 to 24 inches in depth, and

observed that they were dry and black in color. Tr. 1171, 189, 223, 229, 238-40; 33 FMSHRC at

2418. The inspector’s notes contain Robinson’s admission that the section was “dirty from feeder
to face,” and that “third shift was supposed to clean last night . . . but didn’t do very good.” Tr. I
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171; Gov’t Ex. 5, 10/17/07 notes at 7. One miner testified that the coal spillages were more
extensive than normal. Tr. II 559. McCoy Elkhorn’s production report from the shift preceding
the citation also indicates that the section was not adequately cleaned. It reads that the crew
“cleaned what we could.” Gov’t Ex. 2. Robinson’s decision to have the entire crew of 14
persons engage in cleanup prior to the inspector’s arrival also is indicative of the extensiveness
and obvious nature of the accumulations.

Although McCoy Elkhorn disputes the obvious and extensive nature of the accumulations,
substantial evidence in the record supports the Judge’s determination that the accumulations were
both extensive and obvious. For example, the Judge recognized that, as McCoy Elkhorn
contended, some of the accumulations cited by Dotson were material that had sloughed from the
ribs and had been sufficiently rock dusted to render them inert. 33 FMSHRC at 2412. However,
the Judge credited Dotson’s testimony that “while some accumulations were the result of non-
violative sloughage, what he cited were accumulations from continuous miner cuts and roadway
spillage in nine entries from the face to the feeder. (Tr. 11 373).” Id.

2. Danger

With respect to the level of danger, we conclude that the violation posed a significant
degree of danger. The accumulations created a hazard, which was reasonably likely to lead to, or
propagate, a mine fire or explosion. Slip op., supra at 7; 33 FMSHRC at 2415.

3. Notice

As the Judge noted, McCoy Elkhorn had been issued 17 citations for accumulations
violations under 30 C.F.R. § 75.400 at the No. 15 Mine in the two year period prior to October
2007. 33 FMSHRC at 2419; Gov’t Ex. 10. Two of these citations had been issued in the week
before Inspector Dotson’s October 17, 2007 inspection, on October 11 and October 15. Tr. I 158-
68; Gov’t Ex. 4, 10/11/07 notes at 4; Gov’t Ex. 5, 10/15/07 notes at 5; 33 FMSHRC at 2419.
Dotson testified that on October 11, during a closeout conference with Superintendent Gary
Hensley after his inspection, Dotson specifically addressed the excessive accumulations
violations at the mine. Tr. I 160-61. The inspector’s notes of October 11 state: “I explain[ed] to
Mr. Hensley that he is on notice that he has been issued an excessive amount of 75.400 citations
in the past 4 months and better efforts are required to remedy this condition.” Gov’t Ex. 4,
10/11/07 notes at 17. McCoy Elkhorn’s assertion that its prior citations do not provide notice
overlooks the inspector’s actual notice given a week earlier that greater compliance efforts were
needed with respect to combustible accumulations. See Tr. 1219; Gov’t Ex. 5, 10/17/07 notes at
10 (Inspector noted that this is the third citation for accumulation of combustible material issued
on this section in the past two weeks). Thus, substantial evidence in the record supports the
conclusion that McCoy Elkhorn was on notice that it had an ongoing accumulations problem at
the mine requiring greater compliance with section 75.400.

4. Duration

The record demonstrates that the majority of the accumulations resulted from mining cuts
that were made on the second shift on October 16 from 2 p.m. to 10 p.m. Tr.1251; Gov’t Ex. 2
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(McCoy Elkhorn’s production report shows that 14 /2 cuts were made on second shift on October
16). Four of the cuts were unbolted and could not be cleaned up until the roof bolter went in on
the third (maintenance) shift. Tr. I1 600. The maintenance shift could not clean the
accumulations satisfactorily, as recorded on the production report as follows: “cleaned what we
could, had 2 scoops down.” Gov’t Ex. 2. The record demonstrates that the accumulations
persisted at least for some of the second shift on October 16, through the third shift covering the
night of October 16-17, and then into the first shift the morning of October 17, as shown by
Robinson’s admission that the section was dirty when he arrived on the section. Gov’t Ex. 5,
10/17/07 notes at 7. Accordingly, we affirm that the accumulations existed for a sufficient
duration to support a finding of unwarrantable failure. See Buck Creek, 52 F.3d at 136 (holding
that accumulations that were present for more than one shift, after a pre-shift examination had
been performed, were properly designated as unwarrantable).

5. Abatement Efforts

As the Judge found, McCoy Elkhorn was experiencing non-functioning scoop problems,
which impeded efforts to clean up the accumulations. 33 FMSHRC at 2408-09, 2412-13, 2418.
Without adequate and working scoops, the mine was unable to clean the coal accumulations
caused by mining. Tr. I 125-26 (after cutting coal and roof-bolting, the scoop is supposed to come
in and clean all loose coal). Second shift foreman Slone testified that on his October 16 shift he
had two continuous miners operating but one of the three scoops was down with a part ordered and
the other two scoops had dead batteries. Tr. 1117, 139-40. Given the time necessary to charge a
scoop battery, Slone effectively had one working scoop for the two continuous miners. Tr. I 142-
43. The inspector noted that, according to day shift foreman Ronnie Loyne, the section had four
scoops and that “two stay broke down all the time.” Tr. I 171-72; Gov’t Ex. 5, 10/17/07 notes at 8.
Slone conceded that there was a scoop “issue” at the mine, which “was part of the foul up.” Tr. I
117. Day shift mine foreman Loyne said that they “had a problem with scoops broken down ever
since he came to the mine two months ago.” Tr. I 173; Gov’t Ex. 5, 10/17/07 notes at 9. Jason
Robinson reported to the inspector that he had two dead scoops and two broken down when he
arrived on October 17. Tr. 1 174; Gov’t Ex. 5, 10/17/07 notes at 10. Third shift Foreman Diamond
testified that “I quarrel with them a lot about their scoops.” Tr. Il 636-37; see also Gov’t Ex. 2
(Diamond’s production report noted that it had two scoops down).

The Judge determined that McCoy Elkhorn’s persistent problem maintaining functioning
scoops was an aggravating factor, rather than a mitigating factor as the operator contended. 33
FMSHRC at 2413, 2418. This is a proper finding. The operator is responsible for keeping its
equipment in working condition. If its equipment needs repair or replacement, and the result is
combustible accumulations or other conditions endangering the safety of miners, this certainly
does not constitute a mitigating circumstance for purposes of an unwarrantable failure
determination. The evidence demonstrates that McCoy Elkhorn did not maintain its scoops on this
section in proper working condition.

6. Possible Mitigation

We are not persuaded by McCoy Elkhorn’s argument that the unwarrantable failure finding
should be mitigated because it was in the process of cleaning the section when the inspector
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arrived. McC. Br. at 12-13. McCoy Elkhorn continued mining with inadequate scoops, despite
prior warnings that greater compliance efforts were required, with the result that extensive,
combustible accumulations persisted for at least two shifts. See Consolidation Coal Co., 22
FMSHRC 328, 332-33 (Mar. 2000) (finding unwarrantable failure when operator had made some
efforts to rectify the condition, but failed to expeditiously remedy the condition after receiving an
inspector’s admonition of the need for greater compliance).

In summary, we affirm as supported by substantial evidence the Judge’s determination that
McCoy Elkhorn’s violation of section 75.400 was a result of its unwarrantable failure."

C. Section 110(c) Liability of Foreman Robinson

Section 110(c) of the Mine Act provides in part:

Whenever a corporate operator violates a mandatory health or safety
standard . . ., any . . . agent of such corporation who knowingly
authorized, ordered or carried out such violation . . . shall be subject
to . . . penalties.

The proper inquiry for determining liability under section 110(c) is whether the corporate
agent knew or had reason to know of a violative condition. Kenny Richardson, 3 FMSHRC 8, 16
(Jan. 1981), aff’d on other grounds, 689 F.2d 632 (6th Cir. 1982). The Secretary need prove only
that an individual knowingly acted, not that the individual knowingly violated the law. Warren
Steen Const. Inc., 14 FMSHRC 1125, 1131 (July 1992). An individual acts knowingly where he is
“in a position to protect employee safety and health [and] fails to act on the basis of information
that gives him knowledge or reason to know of the existence of a violative condition.” LaFarge
Constr. Materials, 20 FMSHRC 1140, 1148 (Oct. 1998); Kenny Richardson, 3 FMSHRC at 16.

The Judge found that Robinson, who was aware of the extensive accumulations, directed
his crew to make two mining cuts before initiating cleanup of the accumulations. 33 FMSHRC at
2416-18, 2425. On this basis, the Judge determined that Robinson deliberately failed to act to
protect the miners on his crew by removing the combustible accumulations and was therefore
liable under section 110(c). /d. Similarly, the inspector explained the section 110(c) allegation
against Robinson: “Once he decided to go ahead and produce coal while those accumulations of
combustible material were in the area, he knowingly and willfully violated the law at that time.”
Tr. 11 359. See Prabhu Deshetty, 16 FMSHRC 1046, 1050 (May 1994) (foreman subject to section
110(c) liability for failure to address known accumulations).

1% We note that the Judge’s unwarrantable failure finding also relied on his determination
that foreman Robinson had taken mining cuts before ensuring cleanup of the accumulations. 33
FMSHRC at 2415-18. Irrespective of whether Robinson initiated mining before cleanup, a
question on which Commissioners disagree, we unanimously conclude that the record supports
an unwarrantable failure determination against McCoy Elkhorn.
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On appeal, the central issue with respect to Robinson’s section 110(c) liability is whether
substantial evidence supports the Judge’s determination that Robinson ordered the mining cuts at
the 3-right crosscut (3-R) and the 5 Heading (5-H) before starting cleanup of the accumulations.
McCoy Elkhorn and Robinson dispute the Judge’s finding, based on the inspector’s testimony and
notes, that Robinson took two cuts before starting cleanup. Instead, Robinson testified that the two
cuts in question were taken at 2:00 p.m. and 2:20 p.m, at the end of his shift. Tr. Il 671.

Turning to the 3-R cut, we conclude that substantial evidence in the record supports the
Judge’s conclusion that Robinson’s crew cut the 3-R on October 17 before Inspector Dotson
arrived. The cuts for the two shifts leading up to Robinson’s shift were listed in McCoy Elkhorn’s
production reports. Gov’t Ex. 2. On the October 16 second shift, foreman Slone’s crew made 14
2 cuts but 3-R was not listed as one of them. On the following maintenance shift, foreman
Diamond noted that his crew had “finished cutting 6L,” but that was the only cut listed. Gov’t Ex.
2; see also Tr. 169, 71-72. Thus, the evidence indicates that the 3-R was not cut prior to
Robinson’s shift. While Dotson was on the section, he observed that the 3-R had been cut and
improperly bolted. Tr. III at 438-39."" The inspector issued a citation for the inadequate bolting of
the 3-R at 11:10 a.m. Tr. III at 438, 440; Gov’t Ex. 9. The fact that 3-R had not been cut on
previous shifts but was cut when Inspector Dotson observed it at 11:10 a.m. strongly supports the
conclusion that it had been cut by Robinson’s crew on the morning of October 17, before Dotson
arrived."

Inspector Dotson testified that when he discussed this with Robinson, Robinson said that
he had been aware of the condition for about four hours. Tr. III 439; see also Gov’t Ex. 5,
10/17/07 notes at 17. The inspector testified that this led him to believe that Robinson’s crew had
cut and bolted the 3-R that morning. Tr. III 438-40. As the Judge found, foreman Diamond’s
testimony was corroborating. 33 FMSHRC at 2416. Diamond testified that he had bolted all the
cuts that had been made before Robinson’s shift had begun. Tr. 172-73, Tr. I1 601. Accordingly,
the Judge credited Inspector Dotson’s testimony that the 3-R was cut on Robinson’s shift prior to
Dotson’s arrival, and not later in the day as testified by Robinson. 33 FMSHRC at 2416.

Additionally, the inspector testified that he remained on the section until the citation was
abated at 2:30 p.m., which is after Robinson testified that he made the cuts. Tr. 1267, 302; Gov’t
Ex. 7. The inspector further testified that he was not aware of any cuts made while he was on the
section. Tr.1302-03. This testimony undermines Robinson’s claim that the two cuts were made

' Dotson found that the 3-R had been only partially bolted, observing that the last row of
bolts was six to nine feet from the face. This was contrary to the approved roof control plan that
required a minimum distance of four feet from the face. Gov’t Ex. 9.

2 We note that neither of McCoy Elkhorn’s briefs addresses or explains when the cut
actually occurred with respect to the 3-R bolting citation that was issued at 11:10 a.m. on
October 17, 2007. Gov’t Ex. 9. We also note that neither foreman from the two preceding shifts
listed the roof bolting hazard in their preshift reports, which also supports the view that the 3-R
cut was not made until Robinson’s shift. Gov’t Ex. 1. See also Tr. I 610 (Foreman Diamond’s
testimony that roof hazards must be listed on preshift reports).

36 FMSHRC Page 1997



at approximately 2:00 and 2:20 p.m. Presumably, if cuts were made at those times, Dotson would
have been aware of them.

We also find that the contemporaneous inspector’s notes support the Judge’s section 110(c)
finding. Those notes state that Robinson told him that “when [Robinson] arrived on the section
this morning he finished cutting . . . where the miners were in 3R and 5 heading.” Tr. I 171; Gov’t
Ex. 5, 10/17/07 notes at 7. The Judge credited the contemporaneous notes of the inspector that
cuts in the 3-R and 5-H were taken before the cleanup over the testimony of Robinson and the
McCoy Elkhorn miners that the cuts were taken at approximately 2:00 and 2:20 p.m. 33 FMSHRC
at 2416-18; Tr. 111 476-78. In addition, as the Judge found, the inspector was unequivocal that it
was not possible that he misunderstood Robinson as to when he cut the coal. Tr. III 450-51; 33
FMSHRC at 2417 & n.6.

As we have long held, a Judge’s credibility determinations are entitled to great weight and
may not be overturned lightly. Farmer v. Island Creek Coal Co., 14 FMSHRC 1537, 1541 (Sept.
1992); Penn Allegh Coal Co., 3 FMSHRC 2767, 2770 (Dec. 1981). Credibility determinations
reside in the province of the administrative law judge’s discretion and are subject to review only
for abuse of discretion. Dynamic Energy, Inc., 32 FMSHRC 1168, 1174 (Sept. 2010). We find
that the record contains support for the Judge’s credibility determinations.

Robinson argues that no coal was cut in the morning because the mine diagram drawn by
the inspector, Gov’t Ex. 6, indicates that the 3-R was clean, and, if there had been recent cuts,
some coal should have been shown. McC. Br. at 9. It is true that the 3-R is marked as clean on
Gov’t Ex. 6. Nonetheless, according to Robinson, some cleaning of the section took place before
inspector Dotson arrived in the morning, Tr. 1 90, and 3-R may have been cleaned at that time."

Although some of the operator’s arguments with respect to a cut at the 5-H could be
viewed as fairly detracting from the Judge’s finding,'* our review of the record demonstrates that
substantial evidence supports the conclusion that Robinson cut the 3-R before the inspector
arrived. Accordingly, on balance we conclude that substantial evidence, including the Judge’s
credibility determinations, support the finding that Robinson’s crew cut coal before it initiated
cleanup of the extensive accumulations.

" McCoy Elkhorn argues that the 3-R could not possibly have been cleaned with the
scoops not fully charged. However, foreman Slone testified that cleaning was possible when a
scoop just had “a little charge.” Tr. I 142.

'* According to Dotson’s sketch of the section, when he arrived, the face of the 5 Heading
was flush with the inby ribs of the left and right crosscuts entering the 5 Heading. Gov’t Ex. 6.
One of these was the 6-L crosscut which Diamond’s crew had completed on the previous shift.
Tr. 168-69. The substantial evidence rule requires that the Commission consider whatever in the
record fairly detracts from the weight of the evidence supporting the judge’s determination.
Midwest Material Co., 19 FMSHRC 30, 34 n.5 (Jan. 1997) (quoting Universal Camera Corp. v.
NLRB, 340 U.S. 474, 488 (1951)).
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Our dissenting colleagues allege that we fail “to account for direct testimony and evidence
which detracts from the Judge’s conclusion,” and that the Judge “failed to consider the evidence as
a whole,” particularly the direct testimony by Robinson, right-side continuous miner operator
William Lowe and left-side shuttle car operator Ricky Varney that no mining occurred on the
morning of October 17. Slip op. at 17. These allegations are incorrect. The Judge specifically
considered the testimony of Robinson, Lowe and Varney. With regard to Lowe, the Judge noted
that “Lowe, the continuous miner operator responsible for cutting the five heading . . . conceded he
could not recall if, or when, he cut the five heading on that day. (Tr. II 507-10).” 33 FMSHRC at
2418. With regard to Varney, the Judge concluded that Varney’s testimony “is entitled to little
weight when considered in the context of Dotson’s conflicting contemporaneous notes.” Id. It is
the Judge’s responsibility to resolve conflicts in the evidence, and the Judge did so here.

Additionally, our colleagues, taking us to task for relying on “minor circumstantial
evidence,” characterize the 3-R cut as “small (perhaps 10 foot).” Slip op. at 18. However,
Robinson testified that of the 40 feet he advanced on the October 17 shift, 25 or 30 feet — a not
insubstantial distance — was in the 3 right while the 10 foot cut was in the 5 heading. Tr. III 478-
79. Overall, he loaded 70 shuttle cars. Id. It is true that in affirming the Judge’s decision on
Robinson’s liability, we are relying to a large extent on circumstantial evidence in the form of
information obtained from McCoy Elkhorn production reports, together with the fact of the roof
bolting citation issued at 11:10 a.m. on October 17. However, the Commission has long
recognized that “the substantial evidence standard may be met by reasonable inferences drawn
from indirect evidence.” Mid-Continent Res., Inc., 6 FMSHRC 1132, 1138 (May 1984). Thus,
similar to our conclusion herein, the Commission held in Windsor Coal Co., 21 FMSHRC 997,
1001-02 (Sept. 1999) that for purposes of unwarrantable failure, the duration of a violation may be
proven by an operator’s preshift and onshift reports.

Finally, our colleagues argue that even if Robinson directed mining on the morning of
October 17, he then stopped the mining and had the whole crew shovel the accumulations. This,
according to the dissent, “undermines [our] conclusion that [Robinson] knowingly acted in failing
to protect miners.” Slip op. at 21. However, the fact that Robinson had his crew shoveling the
coal accumulations at the time Dotson arrived on the section does not exonerate him from
previously mining coal in the presence of those accumulations. See Warren Steen Construction,
Inc., 14 FMSHRC 1125, 1131 (July 1992) (section 110(c) violation occurred when supervisor
authorized miners to perform actions violative of statute).

Ultimately, this is a case where, on this issue, any set of facts from the record is susceptible
to rebuttal by another set of facts from the record. It is the Judge’s duty to weigh the competing
facts and resolve the conflicts. Here, the Judge decided to believe Dotson and not Robinson, Lowe
and Varney. The Commission’s task is to determine whether the Judge’s decision is supported by
substantial evidence. Although it would be possible to reach a different result, we conclude that
substantial evidence in the record supports the Judge’s determination that Robinson was personally
liable under section 110(c) for his failure to clean up the extensive and combustible accumulations
before cutting coal.
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D. Finding of High Negligence Regarding the Preshift Violation

The Judge determined that McCoy Elkhorn’s initial failure to note that the section needed
cleaning on the preshift report was an S&S violation of section 75.360(b)(3). 33 FMSHRC at
2421. Section 75.360(b)(3) requires that, before a shift begins, a preshift examiner must conduct
an examination for hazardous conditions at the mine such as accumulations of combustible
materials. Enlow Fork Mining, 19 FMSHRC at 14-15 (holding that preshift examiner must record
accumulations of combustible materials as hazardous conditions.) The preshift examination
requirement “is of fundamental importance in assuring a safe working environment underground.”
Buck Creek Coal Co., 17 FMSHRC 8§, 15 (Jan. 1995).

Although McCoy Elkhorn has not appealed the preshift violation or its S&S nature, it takes
issue with the Judge’s raising of the negligence level from moderate, as originally found by the
Secretary, to high."> The Judge raised the level because Hensley added the words that the “section
needs cleaned” to the preshift report some time after the preshift examination had already been
completed. Gov’t Ex. 1, at 4 (Preshift Report); 33 FMSHRC at 2421-22. We agree with the Judge
that the degree of negligence is high for the preshift violation; however, we do not endorse his
reasoning. Accordingly, we affirm the Judge in result.

Substantial evidence on the record supports a determination of high negligence for the
failure to report the extensive accumulations in the preshift book. The inspector testified that the
negligence should have been marked as high because he believed that the accumulations had been
there since the second shift on October 16 and were not noted by either the second or third shift
foremen for the oncoming shifts. Tr. 1298-99; see also Gov’t Ex. 5, 10/17/07 notes at 14 (“Mike
Diamond did not list any hazards on his preshift on 10/17/07 for the day shift on 001/002 section.
A 104(d) citation was issued for 75.400 across the section. Mr. Diamond should have known of
condition — it has existed for at least 6 hours since preshift . . . [and] 14 men on dayshift crew were
exposed to the condition.”) At the hearing, Diamond conceded that he should “have tried to do
more on the report.” Tr. II 626.

We have already concluded that, at the time of the inspection, extensive and obvious
accumulations of combustible coal and float coal dust were present in all nine entries on the
001/002 MMU section for at least two shifts. Slip op., supra at 8. Additionally, Inspector Dotson
had specifically warned McCoy Elkhorn six days before the citation was issued that better efforts
were required to remedy the accumulation problem in the mine. Tr.1158-61; Gov’t Ex. 4,
10/11/17 notes at 17. The operator then was on heightened awareness that it needed to expend
greater efforts to clean up accumulations.

Given this warning, McCoy Elkhorn’s failure to even list the extensive accumulations on
its preshift reports so that its foremen could take appropriate cleanup efforts constitutes a high

"> The Commission reviews a Judge’s negligence finding, which is a component of a
penalty assessment, to determine whether it is supported by substantial evidence and consistent
with the statutory penalty criteria set forth in section 110(i) of the Mine Act, 30 U.S.C. § 820(i).
Westmoreland Coal Co., 8 FMSHRC 491, 492 (Apr. 1986).
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level of indifference to Mine Act requirements. See National Mining Assoc. v. MSHA, 116 F.3d
520, 540 (D.C. Cir. 1997) (“preshift examinations assess the overall safety conditions in the mine;
.. . identify hazards . . .; and through this identification facilitate correction of hazardous
conditions.”) By failing to list obvious accumulations on the two preshift reports preceding the
inspector’s arrival, McCoy Elkhorn disregarded the safety of the oncoming miners and displayed a
high degree of negligence. See Deshetty, 16 FMSHRC at 1053 (failing to remedy known
accumulation hazards indicates high degree of negligence).

Although the Secretary initially designated the negligence as only moderate, it is well
established that the Commission and its Judges may modify the negligence determination. Spartan
Mining Co., 30 FMSHRC 699, 723-25 (Aug. 2008). In determining the amount of the penalty,
neither the Judge nor the Commission shall be bound by a penalty recommended by the Secretary.
Sellersburg Stone, 5 FMSHRC 287, 291 (Mar. 1983), aff’d, 736 F.2d 1147 (7th Cir. 1984).
Substantial evidence in the record supports a high level of negligence as well as an accompanying
increase in the penalty amount to $6,500. Accordingly, we affirm the Judge in result.

111.
Conclusion

For the foregoing reasons, we affirm the Judge’s determination that McCoy Elkhorn’s
accumulations violation, as set forth in Citation No. 7432120, is S&S and the result of an
unwarrantable failure to comply with section 75.400. We also affirm the determination that Jason
Robinson was liable for a section 110(c) penalty with respect to that accumulations violation. We
affirm in result the Judge’s determination that the preshift violation, set forth in Citation
No. 7420523, was a result of high negligence and affirm the associated penalty.

/s/ Mary Lu Jordan,
Mary Lu Jordan, Chairman

/s/ Robert F. Cohen, Jr.,
Robert F. Cohen, Jr., Commissioner

/s/ Patrick K. Nakamura
Patrick K. Nakamura, Commissioner
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Commissioners Young and Althen, concurring in part and dissenting in part:

We concur with our majority colleagues in affirming the Judge’s findings that the
accumulations violation was both significant and substantial and a result of McCoy Elkhorn’s
unwarrantable failure to comply with 30 C.F.R. § 75.400. We also agree with the majority’s
conclusion that substantial evidence supports the Judge’s conclusion that McCoy was highly
negligent in failing to conduct an adequate preshift violation. We therefore join our colleagues on
those sections of their opinion. Slip op. at 4-10, 14-15.

However, we disagree with the majority’s conclusion that McCoy’s foreman Jason
Robinson should be held personally liable for the accumulations violation pursuant to section
110(c), 30 U.S.C § 820(c), of the Mine Act. The majority fails to account for direct testimony and
evidence which detracts from the Judge’s conclusion that Robinson “‘knowingly’ permitt[ed] the
combustible coal dust and loose coal . . . to develop without ordering the timely removal of the
violative accumulations.” 33 FMSHRC 2403, 2422 (Oct. 2011) (ALJ). As a result, the Judge
failed to consider the evidence as a whole, especially evidence fatal to his conclusion that
Robinson is personally liable under section 110(c).

Robinson testified that no mining occurred on the morning of October 17, the date of
Inspector Dotson’s inspection. Tr. II 671. The direct testimony of two other miners on
Robinson’s crew, right-side continuous miner operator William Lowe (Tr. I 457-58, 465-66), and
left-side shuttle car operator Ricky Varney (Tr. II 534-35, 543, 570), corroborates Robinson’s
testimony. Further, Michael Diamond, the foreman on the shift preceding Robinson, and
Robinson both testified that no scoop was available for use at the start of Robinson’s shift, because
one scoop was down and the other needed re-charging, making it virtually impossible for
Robinson’s crew to clean any coal cut on the morning of October 17, prior to Inspector Dotson’s
arrival. Tr. 175, 82, 102-04. Moreover, there was no evidence of coal accumulations or coal
being transported out of the mine on belts on the morning of October 17, which would have
indicated that mining occurred. Gov’t Ex. 6; Tr. I 353-54. Diamond also testified that on his shift,
his crew finished the cut in 6-Left, which was started on the preceding shift, into the No. 5 entry.
Tr. 168-69, Tr. 11 583-87. This is consistent with the mining pattern and the inspector’s own map
of the mine on the morning of his inspection, showing no cuts in the 3-right crosscut (3-R) and the
5 Heading (5-H), where the continuous miners were left by the third shift because they were the
next cuts to be made in the mining sequence. Gov’t Ex. 2; Tr. I1 527, 604. The unequivocal and
convincing evidence that no mining occurred in 5-H prior to the inspector’s arrival and other direct
testimony wholly undermines the inspector’s notes that Robinson said he had mined 5-H.
Inspector Dotson even admitted that the testimony of Diamond was consistent with the mine’s
normal mining pattern. Tr. I 205, Tr. III 449-50.

Against all this evidence, the majority relies on the inspector’s discredited notes and only
circumstantial evidence to support its conclusion that substantial evidence supports the Judge’s
finding that mining did take place on the morning of October 17 during Robinson’s shift. Despite
clear and convincing evidence that the inspector’s notes were unreliable, the majority relies on the
Judge’s credibility determination regarding the inspector’s notes. Slip op. at 12-13. The majority
also falls into the trap of adopting the Judge’s inference that because Dotson testified that he was
told by Robinson that he knew about the inadequate bolting for about four hours, that means that
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Robinson ordered the cuts at 3-R. Slip op. at 12; Tr. III 439; Gov’t Ex. 5, 10/17/07 notes at 17.
Finally, the majority relies on the operator’s production reports of the preceding shifts, which did
not note a small (perhaps 10 foot) cut in 3-R, to support the inference that Robinson made that cut
on his shift. Slip op. at 11-12. However, as we will see, inferences drawn from minor
circumstantial evidence falls far short when compared to direct testimony of four miners and the
inspector showing that no mining occurred prior to the inspection. The totality of the evidence,
indeed overwhelming evidence, supports the conclusion that mining resumed after Dotson’s
inspection.

As our majority colleagues state, section 110(c) of the Mine Act provides that a director,
officer, or agent of a corporate operator who knowingly authorized, ordered, or carried out a
violation of a mandatory health or safety standard shall be subject to an individual civil penalty.
30 U.S.C. § 820(c). The proper legal inquiry for determining liability under section 110(c) is
whether the corporate agent knew or had reason to know of a violative condition. Kenny
Richardson, 3 FMSHRC 8, 16 (Jan. 1981), aff’d on other grounds, 689 F.2d 632 (6th Cir. 1982),
cert. denied, 461 U.S. 928 (1983); accord Freeman United Coal Mining Co. v. FMSHRC, 108
F.3d 358, 362-64 (D.C. Cir. 1997). A knowing violation occurs when an individual “in a position
to protect employee safety and health fails to act on the basis of information that gives him
knowledge or reason to know of the existence of a violative condition.” Kenny Richardson, 3
FMSHRC at 16. Section 110(c) liability is predicated on aggravated conduct constituting more
than ordinary negligence. BethEnergy Mines, Inc., 14 FMSHRC 1232, 1245 (Aug. 1992).

Below, the Judge predicated his conclusion that Robinson was personally liable under
section 110(c) on his findings that Robinson, who knew of the extensive accumulations, allegedly
directed his crew to make two small mining cuts before initiating cleanup of the accumulations.
33 FMSHRC at 2425. Based on this finding, the Judge concluded that Robinson deliberately
failed to act to protect miners on his crew.

When reviewing an administrative law judge’s factual determinations, the Commission is
bound by the terms of the Mine Act to apply the substantial evidence test. 30 U.S.C.
§ 823(d)(2)(A)(i1)(I). “Substantial evidence” means “‘such relevant evidence as a reasonable mind
might accept as adequate to support [the judge’s] conclusion.”” Rochester & Pittsburgh Coal Co.,
11 FMSHRC 2159, 2163 (Nov. 1989) (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197,
229 (1938)). In reviewing the whole record, an appellate tribunal must consider anything in the
record that “fairly detracts” from the weight of the evidence that supports a challenged finding.
Midwest Material Co., 19 FMSHRC 30, 34 n.5 (Jan. 1997) (quoting Universal Camera Corp. v.
NLRB, 340 U.S. 474, 488 (1951)).

First, we conclude that substantial evidence does not support the Judge’s finding that
Robinson ordered the cuts on his shift. Both the Judge below and the majority on review discount
or ignore direct testimony and rely principally on circumstantial evidence to support the Judge’s
finding that mining occurred on the morning of Inspector Dotson’s October 17 inspection. This
finding essentially serves as the entire basis of the Judge’s conclusion that Robinson was liable
under section 110(c).
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In finding that Robinson ordered the cuts on 3-R and 5-H, the Judge relied almost
exclusively on the inspector’s notes, because the inspector had no independent recollection of his
conversation with Robinson. 33 FMSHRC at 2425; Gov’t Ex. 5, 10/17/07 notes, at 7; Tr. III 450-
51, 479-81. Based on the inspector’s notes and the inspector’s testimony that Robinson
acknowledged that on the morning of October 17 he was aware of the improperly bolted roof
condition for four hours, the Judge found that Robinson’s crew had made the cuts in the early
morning hours of their shift.! Slip op. at 11-12 (citing Tr. III 438-40; Gov’t Ex. 5, 10/17/07 notes
at 17). The majority also relies on the production reports to support that the cuts had not been
made on the prior shift. Slip op. at 11-12 (citing Gov’t Ex. 2). This evidence, equivocal at best, is
insufficient to support a conclusion that Robinson knowingly violated the Act in the face of
testimony that refuted the inspector’s thesis.

The Judge failed to adequately reconcile contrary direct evidence that wholly undermines
the inspector’s notes, namely the testimony of every miner corroborating Robinson’s testimony
that no mining was performed in the morning of the inspection. The evidence also demonstrated
that the inspector’s own map of the area was inconsistent with his notes and instead was consistent
with the miners’ direct testimony of no mining. Robinson and miners on his crew testified that no
coal was cut on the first shift until around 2 p.m. 33 FMSHRC at 2416-18; Tr. I1 377-78, 457, 466-
67,476-78, 499, 534-35, 543, 570. Because no scoops were available, had mining immediately
commenced on the first shift, the coal almost certainly could not have been cleaned before the
inspector’s arrival. Tr. 175, 82, 94-95, 102-04; Tr. I1 457-58; Gov’t Ex. 2. Yet, the area was
clean. This direct evidence undermines the inference that the cuts were made at the start of
Robinson’s shift.

Regarding the alleged cut at 5-H, substantial evidence does not support a finding that a cut
was taken before abatement. Such a cut would be inconsistent with (1) the inspector’s own map
which showed 5-H no further advanced than at the end of the preceding shift, and no coal
accumulation in the area, which would indicate that it had been mined on the first shift (Gov’t Ex.
6; Tr. 1 191; Tr. I1 673); (2) the testimony of highly experienced miners and the inspector about
McCoy’s usual mining sequences and that a cut at 5-H would contravene this mining pattern (Tr. I
71-73, 125-29, 205, 208, 428; Tr. 11 458, 524-27); (3) Diamond’s testimony that he finished the 6L
cut and was flush with the entry, consistent with McCoy’s normal mining pattern (Tr. II 512-13,
582-87); (4) the testimony of the right side miner operator, William Lowe, that when he got to the
section he was told to standby and then was given a shovel, told to start shoveling, and spent the

! It appears that the Judge drew an inference based on circumstantial evidence consisting
of the inspector’s notes and certain testimony and record evidence that the cuts were not made on
the prior shift, and hence, must have been made by Robinson’s crew on the morning of October
17. 33 FMSHRC at 2416-18. While the Judge is permitted to draw inferences from the evidence
before him, such inferences must be “inherently reasonable and there [must be] a logical and
rational connection between the evidentiary facts and the ultimate fact inferred.” Mid-Continent
Res., Inc., 6 FMSHRC 1132, 1138 (May 1984). Here, the Judge failed to adequately take into
account contrary direct evidence, which undermines the basis for his inference, instead “cherry
picking” and crediting the evidence which only supports his ultimate finding.
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next several hours shoveling (Tr. II 465-66); and (5) Robinson’s own direct testimony. Thus, the
clear weight of the evidence undermines reliance upon the inspector’s notes.

As to the alleged cut at 3-R, the majority cites only circumstantial evidence for cutting on
3-R, largely ignoring the direct testimony of disinterested miners and Robinson himself. Slip op.
at 11-12. Contrary to that circumstantial evidence is the direct testimony of the left side shuttle car
operator who repeatedly testified that they did not cut coal in the morning and that they made a cut
in 3-R that afternoon after 2:00 p.m. Tr. IT 531-32, 543, 546-47, 560. Also, on direct examination,
Robinson testified that there was a small cut in 3-R when he inspected the section in the morning;:

Q. It was flush. What about in 3 right? Is there — from [the
inspector’s] diagram, does it look to you like anyone would have cut
coal in 3 right on your shift?

A. No. Nobody cut coal on my shift. There was a small cut of 3
right, but it was not done by me or anybody on my shift.

Q. Okay. And if 3 right had been cut that morning on your shift,
would it be clean as Mr. Dotson has written in that area?

A. If I would have cut — I didn’t have a scoop till after Mr. Dotson
got there. This is the only time I had ever used a scoop. So it

couldn’t have been cleaned. It had to be cleaned from the previous
shift.

Tr. I1 674. Likewise, the uncontroverted testimony is that no scoops were available during
Robinson’s shift. Hence, making it unlikely, if not impossible, for Robinson’s crew to make the
alleged cuts and clean up the section before Inspector Dotson arrived at 8:00 a.m. 33 FMSHRC at
2408; Tr. 175, 82, 105, 191; Tr. 11 471, 480-82, 557-58; Gov’t Ex. 2.

A judge’s credibility determinations are entitled to great weight and may not be overturned
lightly. Farmer v. Island Creek Coal Co., 14 FMSHRC 1537, 1541 (Sept. 1992); Penn Allegh
Coal Co., 3 FMSHRC 2767, 2770 (Dec. 1981). Nonetheless, the Commission will not affirm such
determinations if, as here, they are self-contradictory or dubious evidence supports them.
Keystone Coal Mining Corp., 17 FMSHRC, 1819, 1881 n.80 (Nov. 1995); Consolidation Coal
Co., 11 FMSHRC 966, 974 (June 1989). We find the weight of this direct evidence so
overwhelming as to undermine the Judge’s credibility determination crediting the inspector’s
testimony and notes.

In whole, the totality of the evidence is insufficient to support the conclusion that Robinson
“knowingly” violated the Mine Act by ordering mining to proceed in the face of accumulations.
The inspector’s notes-based testimony is contradicted by overwhelming direct evidence of
McCoy’s mining practices and the testimony of many miners as to the events leading up to and
occurring on Robinson’s shift, undermining a finding that mining occurred at the beginning of the
first shift on October 17. Rather, the record as a whole proves that as soon as Robinson became
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aware of the extent of the accumulations, he ordered his crew not to mine and to instead devote
their resources exclusively to cleaning the accumulations. Tr. I 94-95, 103-04.

Second, even if we were to infer that the record shows that Robinson had permitted some
small amount of mining to commence on the morning of October 17, even the majority points to
Robinson’s decision to stop mining and to have the entire crew of 14 persons engage solely in
cleanup prior to the inspector’s arrival. Slip op. at 8. This fact undermines the majority’s
conclusion that he knowingly acted in failing to protect miners. Rather, such evidence
unequivocally undermines the Judge’s conclusion that Robinson knowingly violated the Act.

Thus, even accepting the Judge’s credibility determination and findings, the evidence at
most shows that Robinson arrived at the section, performed an imminent danger run of the relevant
area, prepared his crew for production, began production on the right side cutting into the 3-R
section, before Robinson walked the section and saw accumulations, shut down production, and
ordered his crew to stop mining and start cleaning the accumulations. Tr. I 94-95, 102-04.

Since the small cut in 3-R would have taken no more than 20 minutes (Tr. I 461),
presumably all this would have happened within an hour or so of the start of the shift — before the
inspector arrived at the mine. There is no evidence at all supporting any theory of aggravated
conduct on Robinson’s part, given Dotson’s testimony that no mining occurred during his
inspection. Tr. II 353-54. Thus, any production occurred either in a brief period before Dotson
arrived, or after 2 p.m., as Robinson and every other miner testified.

Given the mine’s conditions experiencing high rib sloughage, we cannot conclude that the
foreman’s actions rose to the level of conduct amounting to a violation of section 110(c). Even if
the inspector’s notes were accepted as reliable, Robinson did not commit a knowing violation by
not immediately correcting a problem that had persisted over multiple shifts, when upon
discovering the violative condition shortly after the start of his shift, he promptly stopped
production to address it. This evidence even accepting the Judge’s erroneous fact findings, as the
majority has, does not demonstrate aggravated conduct constituting more than ordinary
negligence. See Roy Glenn, 6 FMSHRC 1583, 1586 (July 1984) (stating that a violation of section
110(c) occurs “when, based upon facts available to him, [an agent] either knew or had reason to
know that a violative condition or conduct would occur, but failed to take appropriate preventative
steps”) (emphasis added); Cannelton Indus., Inc., 20 FMSHRC 726, 736-37 (July 1998) (holding
that Judge erred by failing to take into consideration evidence regarding agents’ efforts to clean up
accumulations when determining section 110(c) liability).
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Accordingly, we conclude that neither the record nor the law supports the Judge’s holding
that Robinson is personally liable under section 110(c).

/s/ Michael G. Young
Michael G. Young, Commissioner

/s/ William I. Althen
William 1. Althen, Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1331 PENNSYLVANIA AVENUE, NW, SUITE 520N
WASHINGTON, D.C. 20004-1710

August 26, 2014

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA) : Docket Nos. WEST 2009-241
: WEST 2009-580
v. : WEST 2009-820

WEST 2009-1322
TWENTYMILE COAL COMPANY

BEFORE: Jordan, Chairman; Young, Cohen, Nakamura, and Althen, Commissioners
DECISION
BY THE COMMISSION:

These proceedings arise under the Federal Mine Safety and Health Act of 1977, 30
U.S.C. §801 et seq. (2012) (“Mine Act”), and involve three citations issued to Twentymile Coal
Company by the Department of Labor’s Mine Safety and Health Administration (“MSHA”).
Two citations allege violations of the safety standard in 30 C.F.R. § 75.516-2(c), which requires
that additional insulation shall be provided at points where a communication circuit passes over
or under a power conductor. The third citation alleges a violation of the safety standard in
30 C.F.R. § 75.1107-16(b), which incorporates the requirements of six specific National Fire
Protection Association Codes.

An Administrative Law Judge affirmed the two citations issued for alleged violations of
section 75.516-2(c) and held that the standard directs mine operators to manually apply
additional insulation to the exterior of communication circuits where they pass over or under any
power conductor. 33 FMSHRC 1885, 1945 (Aug. 2011) (ALJ). The Judge, however, vacated
the citation that alleged a violation of section 75.1107-16(b). The Judge concluded that the cited
provisions of the National Fire Code did not constitute mandatory requirements. /d. at 1939.
The Secretary of Labor and Twentymile both filed petitions for review of the Judge’s decision,
and we granted both petitions.

For the reasons that follow, we reverse the Judge with respect to the alleged violations of
section 75.516-2(c). We conclude that an operator may provide additional insulation through the
installation of a compliant communication cable. With respect to the alleged violation of section
75.1107-16(b), we conclude that the Secretary failed to establish a violation of a cited provision.
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Therefore, we affirm in result the Judge’s decision to vacate the citation that alleged a violation
of section 75.1107-16(b).

I.

Citation Nos. 8456301 and 8456311

A. Factual and Procedural Background

On February 19, 2009, MSHA Inspector Phillip Ray Gibson visited Twentymile’s Foidel
Creek Mine, a large underground coal mine in Colorado. During his inspection, Gibson
observed that communication cables for the mine phone passed below an energized power
conductor in the conveyor belt entry. 33 FMSHRC at 1940. The communication cables
consisted of copper conductors that were covered in a layer of insulation, surrounded by foil
shielding, and wrapped in a PVC jacket. 33 FMSHRC at 1941-43; Tr. 421, 446-47. The
inspector observed that the exterior of the cables lacked an additional wrap of insulation where
they passed across two power cables. 33 FMSHRC at 1940. Gibson issued Citation No.
8456301 for an alleged violation of the safety standard in 30 C.F.R. § 75.516-2(c). Gov. Ex. 26.
The standard states, in pertinent part, that “[a]dditional insulation shall be provided for
communication circuits at points where they pass over or under any power conductor.” 30
C.F.R. § 75.516-2(c).

On February 26, 2009, Gibson returned to the mine and observed that Twentymile had
failed to manually wrap “additional insulation” on either the phone communication cable or the
energized power cable at the point where they passed in a crosscut. 33 FMSHRC at 1940.
Gibson issued Citation No. 8456311 for an alleged violation of the standard in section 75.516-
2(c). Gov. Ex. 29. The citation was abated after Twentymile wrapped electrical tape around the
communication cable at the required points. 33 FMSHRC at 1943.

Twentymile contested both citations before an Administrative Law Judge. The Judge
concluded that the language of the regulation was clear and that mine operators are required to
manually install “additional insulation” at the points where communication circuits pass a power
conductor. /d. at 1945. The Judge credited the testimony of Twentymile’s electrical department
manager, who testified that the cables contained sufficient insulation to prevent the transfer of
energy to the communication circuits. /d. at 1943-45; Tr. 446-48. Nevertheless, the Judge
concluded that, because Twentymile did not manually wrap additional insulation around the
exterior of the cables at the required locations, it had violated the safety standard. /d. at 1945.
Accordingly, he affirmed the citations.

On review, Twentymile argues that the Judge erred in his interpretation of the safety
standard. It maintains that the required “additional insulation” was “provided” when it installed
a cable manufactured with sufficient insulation to meet the objective and requirement of the
standard. The Secretary contends that the safety standard plainly requires the mine operator to
install insulation “in addition to whatever insulation is provided (or not provided) by the
manufacturer.” S. Br. at 28.
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B. Disposition

1. The standard is silent or ambiguous with regard to how compliance is
to be achieved.

Where the language of a regulatory provision is clear, the terms of that provision must be
enforced as they are written unless the regulator clearly intended the words to have a different
meaning or unless such a meaning would lead to absurd results. Jim Walter Res., Inc.,

28 FMSHRC 983, 987 (Dec. 2006) (quoting Dyer v. United States, 832 F.2d 1062, 1066

(9th Cir. 1987) (citations omitted)); Alan Lee Good, 23 FMSHRC 995, 997 (Sept. 2001); Lopke
Quarries, Inc., 23 FMSHRC 705, 707 (July 2001); Jim Walter Res., Inc., 19 FMSHRC 1761,
1765 (Nov. 1997).

We conclude that the Judge erred in holding that the language of the safety standard had
a clear meaning. 33 FMSHRC at 1945. Section 75.516-2(c) requires that a mine operator
provide insulation on a cable in addition to the insulation requirements specified in section
75.516-2(b) at certain points." However, the safety standard does not clearly prescribe how the
additional insulation is to be provided. The language does not dictate a specific method, be it
manually wrapping additional insulation on the exterior of the cable or the installation of cable
that contains a greater amount of insulation than is required by section 75.516-2(b).

The Secretary contends that the plain meaning of the phrase “shall be provided” in
section 75.516-2(c) is that the mine operator, and not a manufacturer, must provide the
additional insulation. S. Br. at 27-28; Oral Arg. Tr. 29-30, 34-36. The Judge agreed that the
language of the standard was “quite clear.” 33 FMSHRC at 1945. However, the phrase “shall
be provided” is used elsewhere in the regulations in the context of equipment installed by a
manufacturer at the factory. Those standards do not plainly require a mine operator to manually
install the prescribed features. See 30 C.F.R. § 56.14131(a) (“Seat belts shall be provided and
worn in haulage trucks.”); see also 30 C.F.R. § 77.1605(d) (“Mobile equipment shall be
provided with audible warning devices. Lights shall be provided on both ends . . . .) (emphasis
added). The use of the phrase “shall be provided” elsewhere in the regulations demonstrates that
it does not have a plain meaning which excludes installation by a manufacturer.

Finally, we find no guidance as to the meaning of the phrase “shall be provided” in the
standard’s regulatory history. See 37 Fed. Reg. 11777 (June 14, 1972); 38 Fed. Reg. 4975
(Feb. 23, 1973). It suggests only that the Bureau of Mines originally proposed the rule to ensure
proper insulation and prevent unintentional energization of communication circuits. See 37 Fed.
Reg. at 11777-11778 (“unintentional energization of communication wires and cables can occur

' Section 75.516-2(b), which incorporates section 75.517-1 by reference, requires
insulation with a dielectric strength that is at least equal to the voltage of the circuit. See 30
C.F.R. §§ 75.516-2(b) and 75.517-1. The Secretary does not contend that the insulation on any
of the cited cables was less than the appropriate dielectric strength or that the amount of
insulation was otherwise insufficient. Oral Arg. Tr. at 47.
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if they are too close to power conductors . . . proper insulation of such wires and cables will
result in less hazard and greater reliability™).

Similarly, we reject the Secretary’s argument that the phrase “additional insulation” can
only mean extra insulation on the cable at the points where communication circuits pass over or
under a power conductor. S. Br. at 29. The phrase “additional insulation” can also be
understood as relative to the insulation which must exist on all communication cables which,
pursuant to sections 75.516-2(b) and 75.517-1, must have “a dialectric strength at least equal to
the voltage of the circuit.” 30 C.F.R. § 75.517-1. Thus, the regulation can reasonably be read to
require insulation with a dialectric strength greater than the voltage of the circuit, at points
where communication circuits pass over or under a power conductor.

Accordingly, we conclude that section 75.516-2(c) is silent or ambiguous as to how the
additional insulation shall be provided by the operator.*

2. The Secretary’s proffered interpretation is not reasonable.

Where a mandatory standard is ambiguous, courts and the Commission defer to the
Secretary’s reasonable interpretation of the regulation. See Energy West Mining Co. v.
FMSHRC, 40 F.3d 457, 463 (D.C. Cir. 1994); accord Sec’y of Labor v. Western Fuels-Utah,
Inc., 900 F.2d 318, 321 (D.C. Cir. 1990) (“agency’s interpretation . . . is ‘of controlling weight
unless it is plainly erroneous or inconsistent with the regulation’”) (quoting Bowles v. Seminole
Rock & Sand Co., 325 U.S. 410, 414 (1945)). The Commission's review similarly involves an
examination of whether the Secretary’s interpretation is reasonable. See Consolidation Coal
Co., 14 FMSHRC 956, 969 (June 1992); Rochester & Pittsburgh Coal Corp., 12 FMSHRC 189,
193 (Feb. 1990); Missouri Rock, Inc., 11 FMSHRC 136, 139 (Feb. 1989).

The Secretary maintains that his interpretation of the standard is consistent with the
standard’s purpose because it ensures that the operator will pay attention to insulation on the
cables at the required points, safeguarding against unintentional energization. S. Br. at 30-31.
The Secretary accepts “a wrap of electrical tape” at the required location to constitute the
installation of additional insulation. 33 FMSHRC at 1943; Tr. 434-35. At oral argument,
counsel for the Secretary also suggested that it is reasonable to require that the operator install
the additional insulation to the exterior of the cable, because it signals to an inspector that the
operator has examined the communication cable at the points where it passes the power cable.
Oral Arg. Tr. at 27-28, 39, 50.

> We recognize that in Western Fuels - Utah, Inc., 18 FMSHRC 1912, 1915 (Nov. 1996),
the Commission said that “the language of section 75.516-2(c) is clear.” However, this was a
case where the operator conceded that it had not provided additional insulation for a
communication cable. The operator defended against the citation on the grounds that the first
sentence of section 75.516-2(¢c) limited the subsection as a whole to track entries, a contention
which the Commission rejected. The Commission did not address the issue of whether the
phrase “shall be provided” in the second sentence of section 75.516-2(c) has a plain meaning
which precludes installation of the additional insulation by a manufacturer of the cable.
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We conclude that the Secretary’s interpretation is not reasonable and does not advance
mine safety. The Secretary would require the manual application of additional insulation to any
cable, even a cable that contains abundant amounts of insulation. According to the Secretary,
simply wrapping electrical tape around the communication cable or the power cable, regardless
of the amount of insulation already existing, would be enough to comply with the standard. Oral
Arg. Tr. at 62-63. The Secretary’s interpretation is not supportable because it leads to results
that may have the perverse effect of discouraging the purchase and use of communication cables
that are manufactured with redundant layers of insulation.

We also find unpersuasive the Secretary’s argument that the additional insulation must be
manually installed over the manufacturers’ cables to create a signal for the inspector. We fail to
see the benefit of a signal that merely indicates that a communication cable was once examined
at some unknown past time. Neither the language of the standard nor its regulatory history
suggests that a mine operator is required to flag the areas in question as being compliant.

Instead, the regulatory history suggests that the goal of the safety standard is to ensure the proper
insulation of wires and cables to prevent unintentional energization. See 38 Fed. Reg. at 4975.

We conclude that the Secretary’s interpretation should not be accorded deference as a
reasonable interpretation. The safety standard simply requires the presence of “additional
insulation” at points where communication circuits pass over or under power conductors.
Accordingly, a mine operator may “provide” additional insulation by using a communication
cable that contains insulation that is more than sufficient to comply with the requirements of
section 75.516-2.° The Judge’s decision with respect to Citation Nos. 8456301 and 8456311 is
reversed, and the citations are vacated.

II.

Citation No. 7622372

A. Factual and Procedural Background

On December 10, 2008, Inspector James Preece began an inspection of the Foidel Creek
Mine. 33 FMSHRC at 1934. Preece observed that sprinkler heads for the fire suppression
system along the Three Main North belt were covered in a layer of rock dust. /d. at 1934-35;
Tr. 379, 381-82, 384-85; Gov. Ex. 21. He issued Citation No. 7622372 for an alleged violation
of the safety standard in 30 C.F.R. § 75.1100-3, which provides that “[a]ll firefighting equipment
shall be maintained in a usable and operative condition.” Gov. Ex. 21.

> We note that the Secretary takes issue with the Judge’s statement that the requirement
of additional insulation in section 75.516-2(c) is “obsolete” due to technological improvements
in the insulation of communication circuits and power conductors. 33 FMSHRC at 1945; S. Br.
at 29-30. Our determination that the Secretary’s interpretation of section 75.516-2(c) is
unreasonable is based on the considerations set forth herein. We are not suggesting in any way
that the regulation is obsolete.
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Prior to the hearing, the Judge granted the Secretary’s motion to amend the citation to
allege a violation of the safety standard in 30 C.F.R. § 75.1107-16(b). 33 FMSHRC at 1935.
The standard provides that “[e]ach fire suppression device shall be tested and maintained in
accordance with the requirements specified in the appropriate National Fire Code . . . National
Fire Code 13A ‘Care and Maintenance of Sprinkler Systems’ (NFPA No. 13A - - 1971).”
30 C.F.R. § 75.1107-16(b) (herein after referred to as “NFPC 13A”). The Secretary alleged that
Twentymile violated a provision of NFPC No. 13A, which states that “[s]prinklers should be
checked regularly to make sure that they are in good condition, clean, free from corrosion or
loading, not painted or whitewashed, and not bent or damaged.” S. Post-Hearing Br. at 38-39;
Gov. Ex. 23.

The Judge concluded that the Secretary failed to allege a violation of a mandatory safety
standard. 33 FMSHRC at 1939. The Judge stated that section 75.1107-16(b) incorporates only
the “requirements” of NFPC No. 13A. Id. He noted that the relevant provisions use the term
“should” in their directive language, which normally indicates the non-mandatory nature of a
regulation. /d. at 1938-39 (citing Utah Power & Light Co., 11 FMSHRC 1926, 1931-32 (Oct.
1989)). Therefore, the Judge concluded that the cited provisions are not among the
“requirements” that mine operators must comply with pursuant to section 75.1107-16(b). Id. at
1939. In a footnote, the Judge stated that “[e]ven if the subject National Fire Code provisions
could be considered as mandatory safety standards, I find that the Secretary failed to establish a
violation.” Id. at 1939 n.5. The Judge credited the testimony of Edwin Brady, the maintenance
manager who had worked at the mine for more than 20 years, over that of Inspector Preece. Id.
at 1936-37, 1939 n.5.

On review, the Secretary maintains that it is irrelevant whether the cited provisions use
advisory language because the cited provisions were made mandatory through incorporation by
section 75.1107-16(b). The Secretary further alleges that the testimony of Inspector Preece was
sufficient to establish a violation. Twentymile argues that the plain language of section 75.1107-
16(b) incorporates only those provisions in the National Fire Code that are written with

* In his post-hearing brief, the Secretary alleged that Twentymile had also violated a
provision of NFPC No. 13A which provides: “[i]t is of prime importance to keep sprinklers in
good condition. Ifthey are subject to loading with dust or foreign material, the authority having
jurisdiction should be consulted.” S. Post-Hearing Br. at 39-40; Gov. Ex. 23. The Secretary
alleged in the brief that Twentymile failed to consult with MSHA. S. Post-Hearing Br. at 39-40.
However, Citation No. 7622372 did not allege a failure to consult with MSHA about the
condition of the sprinklers. Gov. Ex. 21. Moreover, when asked about the basis for the citation,
Inspector Preece testified about the requirement to maintain sprinklers in good condition, but did
not mention a failure to consult with MSHA. Tr. 380-81, 395-96. In his brief to the
Commission, the Secretary says in a one-sentence footnote that he also relies on the NFPC No.
13A provision requiring consultation with “the authority having jurisdiction.” S. Br. at 19 n.11.
No further explanation is provided. The Commission concludes that the Secretary’s claim that
Twentymile failed to consult with MSHA about the sprinkler was not supported by a sufficient
allegation in the citation or by evidence at the hearing, and was essentially waived on appeal.
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mandatory language, and that the Judge properly credited the testimony of Mr. Brady over that
of Inspector Preece.

B. Disposition

We conclude that under the specific circumstances of this case, we need not reach the
issue of whether 30 C.F.R. § 75.1107-16(b) makes the cited provisions of NFPC No. 13A
mandatory. Even if we were to find the NFPC No. 13A provisions mandatory, the Secretary has
not proven those provisions would be violated in this case.

Because this case involves an alleged violation due to the presence of rock dust on
sprinklers heads, we must consider the case in the context of the use of rock dust in underground
coal mining.” It is undisputed that there was a coating of rock dust on the sprinkler. The
inspector testified that he observed the sprinklers covered with rock dust and this is supported by
Government Exhibit 22, photos of a sprinkler with rock dust all over its surface. However, and
very importantly, it is also beyond dispute that rock dust is essential to safety in an underground
coal mine.

Adequate rock dusting is necessary to prevent the propagation of a mine explosion — the
deadliest danger in an underground coal mine. In enacting the Coal Act and subsequently the
Mine Act, Congress was explicit about the requirement of rock dusting. Thus, section 304(c) of
the Mine Act provides: “All underground areas of a coal mine, except those areas in which the
dust is too wet or too high in incombustible content to propagate an explosion, shall be rock
dusted to within forty feet of all working faces, . . . unless the Secretary or his authorized
representative permits an exception upon his finding that such exception will not pose a hazard
to the miners.” 30 U.S.C. § 864(c).

Moreover, Congress was explicit about where rock dust must be applied and the amount
of rock dust necessary. Thus, section 304(d) of the Act provides:

(d) Where rock dust is required to be applied, it shall be distributed
upon the top, floor, and sides of all underground areas of a coal
mine and maintained in such quantities that the incombustible
content of the combined coal dust, rock dust, and other dust shall
be not less than 65 per centum, but the incombustible content in
the return aircourses shall be no less than 80 per centum.

> At one point in his cross-examination, Inspector Preece mentioned that coal dust as
well as rock dust was present on the sprinkler heads. Tr. 392. However, this contradicted all of
his references to the substance of the sprinkler heads in his direct examination. Tr. 379, 381-82,
385. It also contradicted the citation Preece issued, which only refers to rock dust. Gov. Ex. 21.
The Secretary adduced no evidence as to the amount of coal dust. Hence, the Secretary’s
evidence fails to prove a violation of section 75.1107-16(b) based on the existence of material
other than rock dust on the sprinkler heads at the mine.
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30 U.S.C. § 864(d). Testimony at trial in this case established that rock dust is necessary in belt
entries. Tr. 410.

The relevant provision of NFPC No. 13A at issue here states: “Sprinklers should be
checked regularly to make sure that they are in good condition, clean, free from corrosion or
loading, not painted or whitewashed, and not bent or damaged.” Gov. Ex. 23; Tr. 380-81.
Although “clean” is not the term that comes to mind upon viewing the photos, the Secretary has
failed to demonstrate through the evidence presented in this case that provisions of NFPC
No. 13A have been violated by the presence of the depicted rock dust. As the Judge found,
MSHA Inspector Preece’s knowledge of Twentymile’s sprinkler system, how it activates and
whether the presence of rock dust would delay the activation was vague and not very convincing,
and Inspector Preece appeared to misunderstand how the mine’s sprinkler system operated.

33 FMSHRC at 1939 n.5.

We find no evidence in the record of a regulatory connection between rock dust, which
was likely not considered in drafting NFPC No. 13A, and the performance of sprinklers in a
mine. No such connection is apparent on the face of the cited provisions,® and the record raises a
question as to the feasibility of implementing the Secretary’s interpretation in an underground
mine.” It would not be necessary that the Secretary prove a particular sprinkler was not
functional for it to be deemed to be not “clean” if rock dust were within the scope of materials
comprehended by NFPC No. 13A. However, to find that rock dust is a material covered by
NFPC No. 13A, it is incumbent upon the Secretary to first show a sufficient regulatory
connection between the performance of a fire protection suppression system and rock dust on the
system.

In his post-hearing brief, the Secretary relied only on the definition of “clean” and even
then argued only that “clean” is defined as “free from dirt or pollution.” The Secretary then went
on to state that “pollution” means something that “contaminates (an environment) especially
with man-made waste.” S. Post-Hearing Br. at 39. We do not agree that rock dust can
reasonably be considered “man-made waste.” Indeed, rock dust is a substance that MSHA
requires be applied liberally in underground mines. 30 C.F.R. §§ 75.402 and 75.403. Nor is
rock dust “dirt” as the word is used in Volume V of MSHA’s Program Policy Manual. Gov. Ex.
24; Tr. 385-86.

% Compare MSHA’s Program Policy Manual (referring to a different regulation
(30 C.F.R. § 75.1107-4) where it states: “[t]o be effective, all heat detecting sensors, including
sprinklers, must be kept free of oil, grease, rock dust, and other materials that may have an
insulating effect.”” V MSHA, U.S. Dep’t of Labor, Program Policy Manual, Part 75, at 115
(2003).

7 The operator’s witness testified that to remove the rock dust from the sprinklers, the
sprinkler heads would need to be washed off with a high pressure hose, and that given the
delicate nature of the sprinklers, washing with such a hose could potentially damage the heads.
Tr. 411.
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Therefore, the Secretary did not provide adequate evidence to establish that the
circumstances of this case would fall within the scope of NFPC No. 13A. For the reasons stated
above, we affirm the Judge in result.

II1.
Conclusion
For the foregoing reasons, the Judge’s decision with respect to Citation Nos. 8456301
and 8456311, which alleged violations of the standard governing additional insulation on

communication cables, 30 C.F.R. § 75.516-2(c), is reversed, and those citations are vacated.

We also conclude that the Secretary failed to prove a violation of 30 C.F.R. § 75.1107-
16(b). Accordingly, the Judge’s decision to vacate Citation No. 7622372 is affirmed in result.

/s/ Mary Lu Jordan
Mary Lu Jordan, Chairman

/s/ Michael G. Young
Michael G. Young, Commissioner

/s/ Robert F. Cohen, Jr.
Robert F. Cohen, Jr., Commissioner

/s/ Patrick K. Nakamura
Patrick K. Nakamura, Commissioner

/s/ William 1. Althen
William 1. Althen, Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSIOM

1331 PENNSYLVANIA AVENUE, NW, SUITE 520N
WASHINGTON, D.C. 20004-1710

August 26, 2014

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA) : Docket Nos. WEST 2009-1323
: WEST 2010-38
v. : WEST 2010-578

TWENTYMILE COAL COMPANY

BEFORE: Jordan, Chairman; Young, Cohen, Nakamura, and Althen, Commissioners
DECISION
BY: Jordan, Chairman; Young, Cohen, Nakamura, and Althen, Commissioners

These proceedings arise under the Federal Mine Safety and Health Act of 1977,
30 U.S.C. § 801 et seq. (2012) (“Mine Act”), and involve an order and a citation that were
issued to Twentymile Coal Company by the Department of Labor’s Mine Safety and Health
Administration (“MSHA”). Order No. 8460435 alleges that Twentymile failed to conduct
adequate on-shift examinations as required by the mandatory safety standard in 30 C.F.R.
§ 75.362(b). Citation No. 8457448 alleges that Twentymile failed to provide additional
insulation at the point where a communication circuit contacted power cables as required by the
safety standard in 30 C.F.R. § 75.516-2(c).

The Administrative Law Judge vacated the order alleging an inadequate on-shift
examination, concluding that the Secretary failed to offer any proof of coal production during the
shift as required by section 75.362(b). 34 FMSHRC 2138, 2171 (Aug. 2012) (ALJ). The Judge
affirmed the citation issued for inadequate insulation. /d. at 2144.

We conclude that the Judge erred in his findings of fact concerning Order No. 8460435.
He mistakenly ruled that the cited examination occurred during a non-production maintenance
shift, for which no on-shift examination is required. In addition, the Judge erred in finding that
Twentymile did not provide additional insulation to the cable as required by section 75.516-2(c).
Accordingly, we vacate the Judge’s decision with respect to the on-shift examination order
(Order No. 8460435), vacate the additional insulation citation (Citation No. 8457448), and
remand the cases for further proceedings consistent with our decision.
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I.

The On-Shift Examination Order (Order No. 8460435)

A. Factual and Procedural Background

Twentymile owns and operates the Foidel Creek mine, a large underground coal mine in
Colorado. 34 FMSHRC at 2139. On August 11, 2009, at 11:30 a.m., MSHA Inspector Randy
Gunderson arrived at the mine’s 8 Main North belt conveyor to conduct an inspection. Id. at
2167; Gov. Ex. 2. The mine was on a maintenance shift, and the conveyor belt was not running.
34 FMSHRC at 2171; Tr. 317, 347-49.

Inspector Gunderson observed coal accumulations along the belt haulageway that
measured approximately 600 feet long, 6 feet wide and 20 inches deep. 34 FMSHRC at 2168;
Tr. 294-298; Gov. Ex. 2. The accumulations contacted the belt at 12 points. 34 FMSHRC at
2168; Tr. 294; Gov. Ex. 2. Gunderson noted that rock dust was layered between the coal
accumulations, which included both loose coal as well as dry coal fines. Tr. 296-97, 301, 354.
Where the accumulations contacted the belt, however, there was no rock dust. 34 FMSHRC at
2168; Tr. 298. Based on his observations, the inspector issued a citation alleging a violation of
the safety standard in 30 C.F.R. § 75.400, which prohibits the accumulation of coal in active
workings. Gov. Ex. 2. Twentymile admitted that these cited conditions constituted a significant
and substantial violation of the safety standard in section 75.400. 34 FMSHRC at 2168 n.28
(citing Unpublished Order at 1 (Sept. 21, 2011)); Tr. 302; Gov. Ex. 2; Gov. Ex. 40.

As a result of the inspection, Gunderson also issued Order No. 8460435, which alleged a
violation of the on-shift examination requirement in 30 C.F.R. § 75.362(b) and specifically cited
the August 10 and August 11 examiner reports as inadequate." Gov Ex. 1. The cited
examination reports did not contain any mention of the coal accumulations in the belt
haulageway. Gov Ex. 4 at 18-22. The most recent of the examinations had been conducted
between 6:57 a.m. and 8:06 a.m on August 11. /d. at 22.

Twentymile contested this order at a hearing on the merits. On August 9, 2012, the Judge
issued a decision stating that while section 75.362(b) requires adequate examinations, this

! The standard requires that:

During each shift that coal is produced, a certified person shall
examine for hazardous conditions . . . along each belt conveyor
haulageway where a belt conveyor is operated. This examination
may be conducted at the same time as the preshift examination of
belt conveyors and belt conveyor haulageways, if the examination
is conducted within 3 hours before the oncoming shift.

30 C.F.R. § 75.362(b) (emphasis added).
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particular standard only applies “during each shift that coal is produced.” 34 FMSHRC at 2171.
The Judge stated that the inspector testified that the operator’s examination was conducted on
August 11 between 6:57 a.m. and 8:06 a.m. (hereinafter referred to as “the operator’s August 11
morning examination”) during a “maintenance shift.” /d. The Judge concluded that because the
Secretary failed to offer any evidence of coal production during the shift when the order was
issued, the Secretary had failed to prove that the standard was violated. Accordingly, the Judge
vacated the order. Id at 2171-72.

On review, the Secretary argues that the Judge erred because the record demonstrates that
the operator’s August 11 morning examination actually was performed on a production shift —
the shift that occurred directly before the “maintenance shift” during which the MSHA
inspection occurred.

B. Analysis

1. The operator’s August 11 morning examination was not
performed during the “maintenance shift,” but was performed
on the preceding production shift.

The threshold question in this case is whether the operator’s August 11 morning
examination occurred on a shift during which coal was produced. Specifically, we must
determine whether this examination was performed during the production shift or the subsequent
morning maintenance shift. Although the Judge found that the operator’s August 11 morning
examination was performed on the “maintenance shift” (34 FMSHRC at 2171 (citing Tr. 317)),
we conclude that this finding is not supported by substantial evidence.’

The Judge relied on the testimony of Inspector Gunderson but appears to have
misunderstood the inspector’s statements. At the hearing, Inspector Gunderson testified as
follows:

Q: And was the belt running during your inspection?
A: No

Q: Why not?

A: It was a maintenance shift, is what I was told.

? Conversely, the safety standard in 30 C.F.R. § 75.360 requires operators to conduct
examinations at fixed intervals, regardless of whether coal is produced on a particular shift.

? The Commission applies the substantial evidence test when reviewing a Judge’s factual
determinations. 30 U.S.C. § 823(d)(2)(A)(i1)(I). “Substantial evidence” means “such relevant
evidence as a reasonable mind might accept as adequate to support [the Judge’s] conclusion.”
Rochester & Pittsburgh Coal Co., 11 FMSHRC 2159, 2163 (Nov. 1989) (quoting Consolidated
Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)).

36 FMSHRC Page 2021



Tr. 317. In the cited portion of the transcript, Gunderson was referring to the production status
of the mine at the time of his inspection. Gunderson inspected the mine and issued the order at
11:35 a.m. Gov. Ex. 1. Gunderson did not testify about the production status of the mine during
the time at which the operator’s August 11 morning examination was performed (between 6:57
a.m. and 8:06 a.m.).

Although the Secretary did not introduce specific evidence of the mine’s shift schedules
or production reports, an examination of the record fully demonstrates that the cited August 11
morning examination occurred during the shift that immediately proceeded the maintenance
shift. 34 FMSHRC at 2172. Twentymile repeatedly represented that its August 11 morning
examination qualified as both an on-shift examination for the shift on which it was performed
and a pre-shift examination for the shift that was about to begin. T. Post-Hearing Br. at 37
(stating “[t]here is no dispute that there was a pre-shift/on-shift examination conducted [on the
morning of] August 11, 2009"), see also id. at 39-40; Oral Arg. Tr. 141-44. Section 75.362(b)
provides that the on-shift and pre-shift exams may be conducted simultaneously, if the
examination is conducted within three hours before the start of an oncoming shift. Because the
August 11 morning examination was a “pre-shift/on-shift examination,” a shift change must have
occurred at the mine within the three hours that followed the examination. Stated another way,
the inescapable conclusion drawn from Twentymile’s own representations is that a shift change
occurred at the mine between 8:06 a.m. (the time the operator’s morning examination concluded)
and 11:06 a.m. (the end of the three hour window referred to in section 75.362(b)). Gov. Ex. 4 at
22.

The order was issued at 11:35 a.m. (Gov. Ex. 1) after the shift change occurred. The
inspector testified that the mine was on a maintenance shift at the time the order was issued.
Tr. 317. Accordingly, the operator’s August 11 early morning examination qualified as an on-
shift examination for the night shift ending on the morning of August 11 (the “graveyard shift”),
and as a pre-shift examination for the subsequent maintenance shift.

2. Twentymile conceded that coal was produced on the
“graveyard shift.”

In its post-hearing brief, Twentymile stated that it produced coal after it conducted the
cited August 11 on-shift examination. See T. Post-Hearing Br. at 39-40 (stating that the
accumulations “could have occurred in a ‘couple of hours’ considering the amount of coal
running over the belt during the time after the pre-shift/on-shift and [the inspector] issuing his
order and citation.”); see also id. at 41 (“[The accumulations] developed within the approximate
3-hour span between when the pre-shift/on-shift examination was performed and when the
condition was observed by the MSHA inspector”).

At oral argument before the Commission, counsel for Twentymile agreed that there
would have been no reason to conduct an on-shift examination during the “graveyard shift” if the
company had not been producing coal on that shift. Oral Arg. Tr. 144 (Commissioner Young:
“[i]f you say it’s an on-shift examination, there’s no reason to do one unless you’re running coal,
right?” Counsel: “That’s correct”).
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Significantly, Matt Winey, the shift foreman, testified that the mine was running two ten-
hour production shifts per day in August 2009. Tr. 357-59. On a typical shift, the mine
produced about 1,500 tons of coal per hour. Tr. 359. Neither Winey nor any of Twentymile’s
other witnesses suggested that production did not occur during the shift on which the cited on-
shift examination was made.

Based on the foregoing, we conclude that Twentymile conceded that it produced coal on
the “graveyard shift,” the shift for which the cited examination was performed. Therefore,
according to the safety standard in 30 C.F.R. § 75.362(b), it was required to perform an adequate
on-shift examination.

As noted above, however, Twentymile argued that the accumulation might have occurred
after the on-shift report was prepared. Obviously, the Judge made no finding regarding that
argument. Therefore, we remand this matter to the Judge for a determination of whether the
cited examinations of August 10 and 11 were inadequate as alleged, and, if so, whether the
violation was significant and substantial and the result of an unwarrantable failure by the
operator.

II.

The Inadequate Insulation Citation (Citation No. 8457448)

A. Factual and Procedural Background

On June 23, 2009, MSHA Inspector Charles Bordea arrived at the Foidel Creek mine to
conduct a regular inspection. Gov. Ex. 41 at 1-2. He traveled underground to Load Center
No. 29, where he observed a communication cable contacting energized high voltage cables. Id.
at 3. The communication cable consisted of two twisted pair wires, a ground wire, and shielding,
all of which were wrapped in an outer jacket. /d. The power cables consisted of three power
conductors, a ground monitor cable, and at least two ground wires, all of which were wrapped in
an outer jacket. Id.

The mandatory safety standard in 30 C.F.R. § 75.516-2(¢c) requires that “[a]dditional
insulation shall be provided for communication circuits at points where they pass over or under
any power conductor.” Inspector Bordea issued Citation No. 8457448 to Twentymile and
alleged that its failure to install an additional wrap of insulation at the point where the
communication cable contacted the power cable constituted a non-significant and substantial
violation of the standard. Gov. Ex. 33. Inspector Bordea determined that the violation was the
result of moderate negligence on the part of the operator. Id.

Twentymile contested the citation, arguing that it did not violate the standard because it
provided a communication cable that had been insulated, shielded, and jacketed by the

manufacturer. Twentymile’s Statement at 3.

In a previous Commission proceeding, Twentymile made the same argument to
Administrative Law Judge Richard Manning when it contested two citations issued for violations
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of section 75.516-2(c). 33 FMSHRC 1885, 1945 (Aug. 2011) (ALJ). Judge Manning concluded
that the meaning of the language in the safety standard was clear, i.e., mine operators are
required to manually install additional insulation at the points where communication circuits pass
power conductors no matter how well insulated the circuits may be. /d. Twentymile filed a
petition for discretionary review of Judge Manning’s decision with the Commission, which we
granted.

On August 9, 2012, Judge David Barbour issued his decision on Citation No. 8457448.
Judge Barbour adopted Judge Manning’s analysis, concluding that the standard clearly required
that an operator must install insulation on the cable in addition to the insulation that is provided
by the manufacturer. 34 FMSHRC at 2144. He concluded that “because Twentymile did not
add any insulation to the cited communication cable [at the point of contact] . . . the company
violated the standard.” Id. The Judge found that the violation was the result of low negligence
on the part of the operator and assessed a civil penalty of $100. /d. at 2184.

B. Analysis

Today, in a separate decision, the Commission is reversing Judge Manning’s August
2011 decision on the requirements of section 75.516-2(c). 36 FMSHRC _, Docket Nos. WEST
2009-241 et al. (Aug. 26, 2014). In our concurrently issued decision, we conclude that the
language of the safety standard in section 75.516-2(c) is silent or ambiguous with respect to how
compliance with its requirements is to be achieved. Slip op. at 3. Specifically, we conclude that
the phrase “shall be provided” does not plainly mean that the operator itself must install the
“additional insulation.” Id. at 3-4. In fact, we note that the phrase “shall be provided” is used
elsewhere in the Secretary’s regulations to describe equipment that is commonly provided by a
manufacturer. Id. at 3 (see, e.g., 30 C.F.R. § 56.14131 (“Seat belts shall be provided and worn in
haulage trucks”)). We further conclude that the Secretary’s proffered interpretation — that the
additional insulation must be manually installed over the manufacturers’ cables regardless of the
amount of pre-existing insulation — was not reasonable and thus should not be accorded
deference.* Id. at 4-5.

The Commission holds that the safety standard in section 75.516-2(c) simply requires the
presence of “additional insulation” at the points where the communication circuits pass over or
under power conductors. Id. at 5. The insulation at those points must be greater than the
insulation requirements of section 75.516-2(b), that is, the insulation must be at least as great as
the dielectric strength of the voltage of the circuit. 30 C.F.R. §§ 75.516-2(b), 75.517-1.

The parties agree that the communication cable cited in Citation No. 8457448 is the same
communication cable that was cited by the Secretary in the case before Judge Manning.
Secretary’s Statement at 1; Twentymile’s Statement at 1. The communication cable consists of

* These issues are explored more completely in the simultaneously issued decision. See
36 FMSHRC _, Docket Nos. WEST 2009-241 et al. (Aug. 26, 2014).
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copper conductors that were covered in a layer of insulation, surrounded by foil shielding, and
wrapped in a PVC jacket. Slip op. at 2 (citing 33 FMSHRC at 1941-43); see also Gov. Ex. 41
at 3.

The Secretary has not demonstrated that the insulation provided was less than the
dielectric strength of the voltage of the circuit. Accordingly, the Judge’s decision with respect to
Citation No. 8457448 is reversed and the citation is vacated.

I11.
Conclusion

We conclude that the Judge’s decision regarding Order No. 8460435 is not supported by
substantial evidence in the record. Therefore, the Judge’s decision is vacated and remanded for
analysis of whether the cited examinations were inadequate as alleged, and if so, whether the
violation was significant and substantial and the result of an unwarrantable failure.

We further conclude that the Judge erred in his interpretation of the safety standard in
section 75.516-2(c). Because the record lacks evidence that Twentymile violated the standard,
the Judge’s decision with respect to Citation No. 8457448 is reversed and the citation is vacated.

/s/ Mary Lu Jordan
Mary Lu Jordan, Chairman

/s/Michael G. Young
Michael G. Young, Commissioner

/s/ Robert F. Cohen, Jr.
Robert F. Cohen, Jr., Commissioner

/s/ Patrick K. Nakamura
Patrick K. Nakamura, Commissioner

/s/ William I. Althen
William I. Althen, Commissioner
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1331 PENNSYLVANIA AVENUE, NW, SUITE 520N
WASHINGTON, D.C. 20004-1710

August 28, 2014

SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION (MSHA)

V. : Docket Nos. WEVA 2014-82-R, et al.
BRODY MINING, LLC

BEFORE: Jordan, Chairman; Young, Cohen, Nakamura, and Althen, Commissioners
DECISION
BY: Jordan, Chairman; Young, Cohen, and Nakamura, Commissioners

These consolidated contest proceedings, which arise under the Federal Mine Safety and
Health Act of 1977, 30 U.S.C. § 801 et seq. (2012) (“Mine Act” or “Act”), are before us on
interlocutory review. At issue in this case of first impression is the validity of a pattern of
violations rule promulgated by the Department of Labor’s Mine Safety and Health
Administration (“MSHA”) at 30 C.F.R. Part 104, which implements section 104(e) of the Mine
Act, 30 U.S.C. § 814(e).> We conclude that the rule is facially valid, and that it was not applied

" The relevant docket numbers involved in this proceeding are listed in Appendix A,
attached to this decision.

2 Section 104(e) of the Mine Act, 30 U.S.C. § 814(e), provides:

(1) If an operator has a pattern of violations of mandatory
health or safety standards in the coal or other mine which are of
such nature as could have significantly and substantially
contributed to the cause and effect of coal or other mine health or
safety hazards, he shall be given written notice that such pattern
exists. If, upon any inspection within 90 days after the issuance of
such notice, an authorized representative of the Secretary finds any
violation of a mandatory health or safety standard which could
significantly and substantially contribute to the cause and effect of
a coal or other mine safety or health hazard, the authorized
representative shall issue an order requiring the operator to cause

(continued...)
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in an impermissibly retroactive manner to Brody Mining, LLC. For the reasons discussed below,
we affirm the Chief Administrative Law Judge’s interlocutory order upholding the rule, and
remand the case for further proceedings. 36 FMSHRC 284 (Jan. 2014) (ALJ).

L.

Statutory and Regulatory Background

Section 104(e) sets forth provisions regarding the issuance and termination of a pattern of
violations (“POV”) notice. Section 104(e)(1) provides that if an operator has a pattern of
violations of mandatory health or safety standards which are of such nature as could significantly
and substantially contribute to the cause and effect of health or safety hazards, it shall be given
written notice that such a pattern exists. If, within 90 days following issuance of the POV notice,

?(...continued)
all persons in the area affected by such violation, except those
persons referred to in subsection (¢), to be withdrawn from, and to
be prohibited from entering, such area until an authorized
representative of the Secretary determines that such violation has
been abated.

(2) If a withdrawal order with respect to any area in a coal
or other mine has been issued pursuant to paragraph (1), a
withdrawal order shall be issued by an authorized representative of
the Secretary who finds upon any subsequent inspection the
existence in such mine of any violation of a mandatory health or
safety standard which could significantly and substantially
contribute to the cause and effect of a coal or other mine health or
safety hazard. The withdrawal order shall remain in effect until an
authorized representative of the Secretary determines that such
violation has been abated.

(3) If, upon an inspection of the entire coal or other mine,
an authorized representative of the Secretary finds no violations of
mandatory health or safety standards that could significantly and
substantially contribute to the cause and effect of a coal or other
mine health and safety hazard, the pattern of violations that
resulted in the issuance of a notice under paragraph (1) shall be
deemed to be terminated and the provisions of paragraphs (1) and
(2) shall no longer apply. However, if as a result of subsequent
violations, the operator reestablishes a pattern of violations,
paragraphs (1) and (2) shall again be applicable to such operator.

(4) The Secretary shall make such rules as he deems
necessary to establish criteria for determining when a pattern of
violations of mandatory health or safety standards exists.
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an inspector cites the operator for a significant and substantial (“S&S”) violation,’ then MSHA
may issue a withdrawal order under section 104(e) of the Act. 30 U.S.C. § 814(e)(1).

The operator will thereafter be subject to additional withdrawal orders for each new S&S
violation subsequently discovered until a complete inspection of the mine has revealed no further
S&S violations. 30 U.S.C. § 814(e)(2). These withdrawal orders “cause all persons in the area
affected by such violation . . . to be withdrawn from, and to be prohibited from entering, such

area until an authorized representative of the Secretary determines that such violation has been
abated.” 30 U.S.C. § 814(e)(1).

In enacting section 104(e), Congress explicitly recognized that the provision was
necessary to “provide an effective enforcement tool to protect miners when the operator
demonstrates [its] disregard for the health and safety of miners through an established pattern of
violations.” S. Rep. No. 95-181, at 32 (1977), reprinted in Senate Subcomm. on Labor, Comm.
on Human Res., Legislative History of the Federal Mine Safety and Health Act of 1977 (Legis.
Hist.), at 620 (1978). Congress explained that MSHA’s then-existing enforcement scheme was
unable to address the problem of mines with an inspection history of recurrent violations, and
that some of the recurrent violations were tragically related to mining disasters:

The need for such a provision was forcefully demonstrated during
the investigation . . . of the Scotia mine disaster which occurred in
March 1976 in Eastern Kentucky. That investigation showed that
the Scotia mine, as well as other mines, had an inspection history
of recurrent violations, some of which were tragically related to
the disasters, which the existing enforcement scheme was unable
to address. The Committee’s intention is to provide an effective
enforcement tool to protect miners when the operator demonstrates
his disregard for the health and safety of miners through an
established pattern of violations.

Id. Congress stated its view that a POV notice indicates “to both the mine operator and the
Secretary that there exists at that mine a serious safety and health management problem, one
which permits continued violations of safety and health standards.” Id. at 621.

Despite its inclusion in the Mine Act from enactment, the pattern of violations sanction
has only recently been employed by the Secretary as an enforcement tool. Regulations
implementing section 104(e) were not promulgated until 1990 (“the 1990 rule”). See 55 Fed.
Reg. 31,128 (July 31, 1990). Under the 1990 rule, MSHA engaged in an annual initial screening
process, which included reviewing information regarding a “mine’s history of [S&S] violations.”
30 C.F.R. § 104.2(a)(1) (1990). Section 104.3 identified information that MSHA used to

? The S&S terminology is taken from section 104(d)(1) of the Act, 30 U.S.C.
§ 814(d)(1), which distinguishes as more serious any violation that “could significantly and
substantially contribute to the cause and effect of a . . . mine safety or health hazard.”
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identify mines with a “potential” POV (“PPOV”). Section 104.3(b) provided that only citations
and orders that had become final orders were used to identify a mine with a PPOV. 30 C.F.R.

§ 104.3(b) (1990). When notified of a PPOV, an operator had an opportunity to engage in
remedial measures, including the submission of a corrective action program. 30 C.F.R.

§ 104.4(a) (1990). If the MSHA District Manager continued to believe that a pattern of
violations existed at the mine, he submitted a report to the appropriate MSHA Administrator,
who issued a decision as to whether the mine was to be issued a POV notice. 30 C.F.R.

§ 104.4(b) (1990). The POV notice was terminated when an inspection of the entire mine
revealed no further S&S violations or if no section 104(e)(1) withdrawal order was issued within
90 days of the POV notice. 30 C.F.R. § 104.5 (1990).

It was not until after the disasters at the Sago, Darby, and Aracoma mines in early 2006
that MSHA developed a Pattern of Violations Screening Criteria and Scoring Model, which was
initiated in mid-2007. 76 Fed. Reg. 5719, 5720 (Feb. 2, 2011). The screening criteria and
procedures were later revised in 2010. /d. MSHA used the screening criteria and scoring model
to generate lists of mines with a PPOV. Id.

In 2010, the U.S. Department of Labor’s Office of the Inspector General (“OIG”) audited
MSHA'’s POV program. See 78 Fed. Reg. 5056, 5058 (Jan. 23, 2013). On September 29, 2010,
the OIG published its audit report entitled, “In 32 Years MSHA Has Never Successfully
Exercised its Pattern of Violations Authority.” Id. The OIG Report stated that during the 32
years since passage of the Mine Act, MSHA had only once issued a POV notice to an operator.
Rep. No. 05-10-005-06-001 at 2.* In that one instance, the Commission subsequently modified
some of the citations and orders on which the POV notice was based, and, as a result, MSHA did
not enforce the order. Id. at 4. The report included several recommendations, the first of which
was: “Evaluate the appropriateness of eliminating or modifying limitations in the current
regulations, including the use of only final orders in determining a pattern of violations and the
issuance of a warning notice prior to exercising POV authority.” Id. at 24.

MSHA adopted this recommendation in revisions to the 1990 Rule, which became
effective on March 25, 2013 (“current rule”). 78 Fed. Reg. 5056-74 (Jan. 23, 2013). The current
rule implemented two major changes from the 1990 rule: (1) it eliminated the PPOV notice and
review process; and (2) it eliminated the requirement that MSHA could consider only final
orders in its POV review. Id. at 5056. In addition, section 104.2(a) of the current rule provides
that at least once each year, MSHA will review the compliance and accident, injury and illness
records of mines to determine if any mines meet the POV screening criteria. The review to

* We take judicial notice of the OIG Report, which is referred to in the preamble of the
final POV Rule (78 Fed. Reg. at 5058). See Sec’y of Labor on behalf of Acton v. Jim Walter
Res., Inc., 7 FMSHRC 1348, 1355 n.7 (Sept. 1985) (noting that the Commission may take
judicial notice of public documents of MSHA).
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identify mines with a pattern of S&S violations will include eight listed elements.” Section
104.2(b) provides that “MSHA will post the specific pattern criteria on its Web site.” 30 C.F.R.
§ 104.2(b).

The 2013 POV screening criteria posted on MSHA’s website include two sets of criteria
that are used to perform the review under section 104.2. See App. B. The first set pertains to
numbers and rates of S&S citations and orders (some with considerations of negligence ratings
of high or reckless disregard), rate of issuance of “elevated citations and orders [issued under
sections 104(b); 104(d);104(g); or 107(a) of the Mine Act],” and a comparison of “injury
severity measure” (the number of lost workdays per 200,000 employee-hours). B. Mem.
Supporting Appl. for Temp. Relief, Ex. 10 at 1. The alternative set of criteria sets forth greater
rates of issuance of S&S citations and orders and elevated citations and orders. Id. The criteria
provide that “[m]ines must meet [all] the criteria in either set to be further considered for
exhibiting a pattern of violations.” Id.

The numerical criteria in the 2013 POV screening criteria are identical to the numerical
screening criteria that were in effect under the 1990 rule in 2012, prior to promulgation of the
current rule. See App. C; S. Mem. Supporting S. Mot. for Partial Summ. Dec. at 5-6 & Ex. 2.
However, consistent with section 104.3(b) of the prior rule, the 2012 screening criteria, unlike
the 2013 screening criteria, also provided, “For a pattern of violations review, mines identified
during the initial screening must have at least five S&S citations of the same standard that
became final orders of the Commission during the most recent 12 months OR at least two S&S
unwarrantable failure violations that became final orders of the commission during the most

> The eight listed elements include:

(1) Citations for S&S violations;

(2) Orders under section 104(b) of the Mine Act for not abating
S&S violations;

(3) Citations and withdrawal orders under section 104(d) of the
Mine Act, resulting from the mine operator’s unwarrantable failure
to comply;

(4) Imminent danger orders under section 107(a) of the Mine Act;
(5) Orders under section 104(g) of the Mine Act requiring
withdrawal of miners who have not received training and who
MSHA declares to be a hazard to themselves and others;

(6) Enforcement measures, other than section 104(e) of the Mine
Act, that have been applied at the mine;

(7) Other information that demonstrates a serious safety or health
management problem at the mine, such as accident, injury, and
illness records; and

(8) Mitigating circumstances.

30 C.F.R. § 104.2.
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recent 12 months.” S. Mem. Supporting Mot. for Partial Summ. Dec., Ex. 2 at 2 (emphasis in the
original); App. C.

MSHA has available on its website a Monthly Monitoring Tool for Pattern of Violations.
MSHA'’s online Monthly Monitoring Tool provides mine operators with a statement of their
performance with respect to the screening criteria. 78 Fed. Reg. at 5057, 5059.

MSHA also provides a POV Procedures Summary on its website. See B. Mem.
Supporting Appl. for Temp. Relief, Ex. 11. Regarding the issuance of the POV notice, the
summary provides in part that at least once each year, MSHA will review the violation and injury
history of each mine to identify those that are exhibiting a pattern of violations. /d. at 1. The
MSHA District Manager of a mine meeting the POV screening criteria performs a review to
determine whether mitigating circumstances exist. /d. An MSHA POV panel subsequently
reviews information provided by the District Manager, obtains any additional necessary
information, and makes a recommendation regarding whether to postpone or not issue the POV
notice. /d. The panel provides a report to the appropriate MSHA Administrator, who determines
whether to issue the POV notice. Id. If so, the District Manager issues the POV notice. /d.

II.

Factual and Procedural Background

These consolidated proceedings arose from MSHA'’s application of the POV procedures
to Brody’s Mine No. 1. On October 24, 2013, MSHA issued a POV notice to Brody. MSHA
made its POV determination based on a 12-month screening period extending from September 1,
2012, through August 31, 2013. S. Mem. Supporting Opp’n to Appl. for Temp. Relief, Ex. A at
9.

The POV notice issued to Brody states:

Pursuant to Section 104(e)(1) of the Federal Mine Safety and
Health Act of 1977 (Mine Act), you are hereby notified that a
pattern of violations exists at the Brody Mine No. 1 (ID 46-09086).
A review of the S&S violations cited at the mine demonstrates a
pattern of violations. As illustrative of this pattern of violations,
the following groups of violations are representative of violations
which are of such nature as could have significantly and
substantially contributed to the cause and effect of coal or other
mine health or safety hazards].]

Notice No. 7219154. The notice lists 54 citations and orders issued between October 9, 2012
and October 8, 2013, in groups regarding conditions and or practices that contribute to:

(1) ventilation and/or methane hazards; (2) emergency preparedness and escapeway hazards; (3)
roof and rib hazards; and (4) inadequate examinations. The notice further states that, “These
groups of violations, taken alone or together, constitute a pattern of violations . . ..” Id. The
citations and orders listed in the POV notice were either contested or in the penalty assessment
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process, but no citations or orders had become final Commission orders. 36 FMSHRC 284, 293
(Jan. 2014) (ALJ).

On October 30, 2013, Brody notified the Secretary that it was contesting the POV notice,
and the contest was docketed as WEVA 2014-81-R. Chief Administrative Law Judge Lesnick
dismissed the docket, holding that no provision of the Mine Act or the Commission’s Procedural
Rules authorized him to adjudicate a “notice.” 36 FMSHRC 284, 287 (Jan. 2014) (ALJ). Brody
has not sought review of the Judge’s dismissal of this contest.

After the issuance of the notice, MSHA issued four section 104(e) withdrawal orders to
Brody, and Brody contested those orders. B. Mem. Supporting Appl. for Temp. Relief at 8.
Since that time, MSHA has issued numerous additional section 104(e) withdrawal orders, which
Brody has also contested.

On November 4, 2013, Brody filed an application seeking temporary relief from the POV
notice and withdrawal orders. Appl. for Temp. Relief at 3 § 7. Brody’s application was denied
by an Administrative Law Judge because Brody failed to establish that granting temporary relief
would not adversely affect the health and safety of miners. Unpublished Order dated Nov. 21,
2013, at 4-5. Brody has not sought review of that decision. See S. Br. at 5 n.7.

Brody subsequently filed a Motion for Summary Decision, and the Secretary filed a
Motion for Partial Summary Decision and Opposition to Brody’s motion. Among other issues,
the parties disputed whether in the current rule MSHA properly eliminated: (1) the 1990 rule’s
PPOV notice and review process and (2) the requirement that MSHA could only consider final
orders in its POV review.

On January 30, 2014, the Chief Judge issued an order denying Brody’s motion and
granting the Secretary’s motion. 36 FMSHRC at 286. In granting the Secretary’s motion, the
Judge upheld the facial validity of the current rule against three lines of attack made by the
operator. First, the Judge concluded that nothing in the Mine Act requires MSHA to rely on
issuances that have become final orders in determining whether a mine operator should be
considered for further evaluation and potentially issued a POV notice. /d. at 298-301. In so
holding, he concluded that the term “violation,” as used in section 104(e) of the Act, is
ambiguous, and that the Secretary’s interpretation of the term was reasonable and entitled to
deference. Id. at 301.

Second, the Judge concluded that the Secretary’s promulgation of the POV rule was not
arbitrary, capricious, or an abuse of discretion in violation of section 706(2)(A) of the
Administrative Procedures Act (“APA”). Id. at 301-04.

Third, the Judge concluded that the POV rule does not violate the Due Process Clause of
the Fifth Amendment. /d. at 304-08. The Judge reasoned that the government’s significant
interest in the timely protection of public health and safety, particularly in light of an operator’s
opportunity for expedited post-deprivation review, justified the deprivation of the property
interest associated with uninterrupted mine production, which Brody had “overstated.” Id. at
305.
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The Judge further concluded that the POV screening criteria are a valid statement of
agency policy, and, as such, were not subject to notice-and-comment rulemaking requirements.
Id. at 308-12. He reasoned that the criteria were not legislative rules because they did not bind
or circumscribe MSHA’s discretion in determining whether a POV notice should be issued. /d.
at 311-12. Finally, the Judge rejected Brody’s argument that MSHA applied the POV rule
retroactively. Id. at 312-15.

On the same day that he issued his order, the Judge certified the order for interlocutory
review. We granted interlocutory review of the following questions: (1) whether the POV rule is
valid; (2) whether MSHA'’s screening criteria are invalid because notice-and-comment
rulemaking was required; and (3) whether MSHA impermissibly applied the POV rule
retroactively. We also instructed the parties to address whether the Commission has jurisdiction
to rule upon the validity of the current rule.

I11.
Disposition

A. The Commission’s jurisdiction to rule on the validity of the current rule

Section 101(d) of the Mine Act vests exclusive jurisdiction over challenges to the validity
of mandatory safety and health standards promulgated by the Secretary with the U.S. Courts of
Appeals.® Thus, if the POV rule were a “mandatory health or safety standard,” the Commission
would lack jurisdiction to consider its validity.’

Section 3(1) of the Mine Act defines a “mandatory . . . safety standard” as “the interim
mandatory health or safety standards established by subchapters I and III of this chapter, and the

6 Section 101(d), 30 U.S.C. § 811(d), provides in part:

Any person who may be adversely affected by a mandatory health
or safety standard promulgated under this section may, at any time
prior to the sixtieth day after such standard is promulgated, file a
petition challenging the validity of such mandatory standard with
the United States Court of Appeals for the District of Columbia
Circuit or the circuit wherein such person resides or has his
principal place of business, for a judicial review of such

standard . . . . The procedures of this subsection shall be the
exclusive means of challenging the validity of a mandatory health
or safety standard.

7 The Court of Appeals for the Sixth Circuit recently held that the POV rule is not a
mandatory health or safety standard and that it lacks jurisdiction to consider an initial challenge
to the validity of the rule. Nat’l Min. Ass’n v. Sec’y of Labor, Nos. 13-3324 & 13-3325. 2014
WL 4067861 (6th Cir. Aug. 19, 2014).
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standards promulgated pursuant to subchapter I of this chapter.” 30 U.S.C. § 802(1).
Subchapters II and III set forth interim mandatory standards, while Subchapter I contains
sections 101 through 116 of the Mine Act. Section 101 provides the procedures for the
development, promulgation and revision of mandatory safety and health standards by the
Secretary. Section 101(d) explicitly confers exclusive jurisdiction in the U.S. Courts of Appeals
of challenges regarding “a mandatory health or safety standard promulgated under this section.”
30 U.S.C.

§ 811(d).

The Commission and courts have generally distinguished mandatory health or safety
standards promulgated under section 101 from regulations promulgated under other sections of
the Mine Act. Drummond Co., 14 FMSHRC 661, 673 (May 1992); UMWA v. Dole, 870 F.2d
662, 668 (D.C. Cir. 1989) (“Regulations promulgated pursuant to § 508 alone do not establish
‘mandatory health or safety standards’ for the purposes of § 101(a)(9)’s no-less protection
rule.”); see also Cyprus Emerald Res. Corp. v. FMSHRC, 195 F.3d 42, 43-44 & n.2 (D.C. Cir.
1999) (holding that a violation of 30 C.F.R. § 50.11(b) could not be designated as S&S because
the regulation was promulgated under section 508 rather than section 101). Cf. Wolf Run Mining
Co. v. FMSHRC, 659 F.3d 1197, 1201-02 (D.C. Cir. 2011) (holding that a violation of a
safeguard notice could be S&S because section 314(b) constitutes an interim mandatory standard
and falls within section 3(1)’s definition).

The POV rule was not promulgated pursuant to section 101 of the Mine Act. Rather, the
POV rule was promulgated pursuant to section 104(e)(4) and section 508, 30 U.S.C. § 957.% of
the Mine Act. See 78 Fed. Reg. at 5073. Therefore, we conclude that the POV rule is not a
“mandatory safety and health standard” subject to exclusive court review.

We further conclude that we have the authority to consider the validity of the POV rule.
The Commission is authorized pursuant to section 105(d) of the Mine Act, 30 U.S.C. § 815(d), to
adjudicate contested orders, such as the section 104(e) withdrawal orders at issue in these
proceedings. In exercising our jurisdiction, we may address Brody’s challenge to the validity of
the POV rule underlying the withdrawal orders in order to fully dispose of the case. See
Drummond, 14 FMSHRC at 674 (“[ W]here the statute creates Commission jurisdiction, it
endows the Commission with a plenary range of adjudicatory powers to consider issues . . . to
dispose fully of cases committed to Commission jurisdiction.”).

B. Facial validity of the current rule

Section 104(e)(4) of the Mine Act grants the Secretary the authority to “make such rules
as he deems necessary to establish criteria for determining when a pattern of violations of
mandatory health or safety standards exists.” 30 U.S.C. § 814(e)(4). In the rules under review,
the Secretary explains that he will determine whether a pattern exists by considering cited
violations designated as S&S, regardless of whether a citation has been contested by the

¥ 30 U.S.C. § 957 provides, “The Secretary . . . [is] authorized to issue such regulations
as [he] deems appropriate to carry out [a] provision of this chapter.”
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operator. Brody challenges the Secretary’s reliance on these “non-final citations” which,
according to Brody, are merely unproven assertions or allegations of a violation.

In considering the validity of the Secretary’s approach, we bear in mind that, in cases
such as this one where “there is an express delegation of authority to the agency . . . [s]Juch
legislative regulations are given controlling weight unless they are arbitrary, capricious, or
manifestly contrary to the statute.” Chevron U.S.A. Inc. v. Natural Res. Def. Council, Inc., 467
U.S. 837, 843-44 (1984).

Brody submits that applying that standard here would require us to invalidate the
current rule. It argues that, by its ordinary usage, the term “violations” in section 104(e) must be
restricted to final orders, that is, violations cited by MSHA that were either unchallenged by the
operator or upheld by the Commission. Had Congress intended POV sanctions to apply to
“patterns of citations and orders,” Brody contends that it would have said so. Furthermore,
Brody notes that the Secretary, when considering an operator’s “history of previous violations”
for purposes of assessing a penalty under section 110(a), includes only those violations for which
a penalty has been paid or which have been upheld in final orders of the Commission. B. Br. at
11. Finally, Brody relies on MSHA’s request to Congress to amend the Mine Act to permit it to
issue POV sanctions based on non-final citations, a request, which it argues would have been
unnecessary if such action was already permissible.

Where the plain meaning of statutory language indicates that Congress has directly
spoken to the precise question at issue, “‘that intention is the law and must be given effect’ in the
regulation.” Coal Employment Project v. Dole, 889 F.2d 1127, 1131 (D.C. Cir. 1989) (quoting
Chevron, 467 U.S. at 843, n.9) (other citations omitted). However, the Mine Act does not define
“violation” or “pattern of violations.” As such, Congress has not clearly addressed whether the
term “violations” in section 104(e) refers only to final orders, but has instead expressly delegated
to the Secretary responsibility for determining when a pattern of violations exists.

1. Meaning of the term “violations”

When statutory language is silent or ambiguous, we generally defer to an interpretation
proffered by the Secretary “so long as it is reasonable, consistent with the statutory purpose, and
not in conflict with the statute’s plain language.” Coal Employment Project, 889 F.2d at 1131
(citations omitted); Chevron, 467 U.S. at 843 n.9. Thus, any ambiguity arising from the Act’s
omission of a definition for “violations” must be resolved in favor of a reasonable construction
adopted by the Secretary.

As the Secretary points out, various provisions of the Mine Act allow enforcement
actions based on the occurrence of a “violation” where the term can only reasonably refer to
conditions that, in the inspector’s determination, amount to a violation and warrant a citation,
whether or not that determination has been subjected to review by the Commission. See, e.g., 30
U.S.C. § 814(a) (providing that an operator must abate a “violation” within the time fixed in the
citation); 30 U.S.C. § 814(b) (stating that an operator who fails to abate a “violation” within the
time fixed in the citation for abatement can be issued an order requiring the withdrawal of miners
from the affected area of the mine until the violation is abated). The ability of MSHA to compel
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immediate compliance and to issue such orders does not depend on the finality of MSHA’s
determination that a violation exists.

The legislative history of the Mine Act indicates that the POV provisions of section
104(e) were intended to parallel the unwarrantable failure provisions contained in section
104(d).” That provision empowers an inspector to issue a withdrawal order if he or she
determines that a “violation” caused by an operator’s unwarrantable failure to comply with a
cited standard has occurred within ninety days of a prior violation determined to be both S&S
and unwarrantable. 30 U.S.C. § 814(d)(1). The predicate “violation” may occur during the same
inspection as the “violation” that is the basis for the withdrawal order. In such case, neither the
predicate citation nor the subsequent withdrawal order would be based on determinations of
violations that had been subjected to additional review.

Section 104(e), like subsections 104(a), (b), and (d), provides enforcement authority to
ensure compliance with the Act. It is intended to be applied to repeat violators who have been
undeterred by MSHA’s other enforcement tools. It would indeed be anomalous if withdrawal
orders directed to repeated serious violations were restricted to violations deemed “final” while
other section 104 withdrawal orders need only be based on prior cited conditions.

We further observe that Congress recognized that the POV sanction was necessary to
address mines with an “inspection history of recurrent violations.” Legis Hist. at 620 (emphasis
added). The use of the phrase “inspection history” demonstrates Congress’ expectation that
POV determinations would be based on violations found during inspections regardless of
whether such violations had achieved a final status.

The legislative history supporting the Secretary’s interpretation may be traced back to the
Mine Act’s antecedents, which clearly evince an intent to effectively address recurrent
violations. The issuance of a section 104(b) withdrawal order is derived from section 203 of the
Federal Coal Mine Safety Act of 1952, which authorized a representative of the Bureau of Mines
to issue a withdrawal order if an operator had failed to abate a non-imminent condition and an
extension of abatement time was not permitted. Pub. L. No. 82-552, 66 Stat. 692, 694-95.
Section 203 of the 1952 Act was amended in 1966 to add a provision that is the basis for section
104(d) withdrawal orders. Pub. L. No. 89-376, 80 Stat. 85. The legislative history of the Federal
Coal Mine Safety Act Amendments of 1966 reveals that the purpose of the revision was to
provide inspectors “with increased powers to deal with recurrent or repeated violations.” H.
Rep. No.
89-181, at 7 (1965).

When these provisions were “unable to address” the problem of recurrent violations,
Congress developed the POV sanction. Legis. Hist. at 620. Throughout this development,

’ The Senate report states that the section 104(e) “sequence parallels the current
unwarrantable failure sequence of the Coal Act, and the unwarranted failure sequence of Section
10[4(d)] of the bill.” Legis. Hist. at 621.
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Congress provided the enforcement tool of a withdrawal order without requiring finality for the
violation underlying that order. Thus, the Secretary’s interpretation of the term “violation” is
consistent with the language, structure and history of the Act.

Brody notes that section 110(i) of the Act — which sets forth criteria for the assessment of
civil penalties — includes “the operator’s history of previous violations” as one of the criteria to
be considered. 30 U.S.C. § 820(i). Brody further notes that the Secretary’s regulations
implementing this provision interprets the language to include “only assessed violations that
have been paid or finally adjudicated, or have become final orders of the Commission.” 30
C.F.R. § 100.3(c). Brody contends that this definition of “previous violations” is necessarily
binding on the Secretary in the context of section 104(e). B. Br. at 11. However, the statutory
language of section 110(i) differs from the language in section 104(e). Section 110(i) uses the
phrase “history of previous violations,” which suggests past actions, while section 104(e)
addresses an operator that “has a pattern of violations,” which, in addition to past actions,
suggests present and continuing actions. 30 U.S.C. § 814(e)(1) (emphasis added). The use of
the word “violations” in section 104(e) is much more closely related to its use in sections 104(a),
(b) and (d) where, unquestionably, “violations” does not require the administrative finality of the
“previous violations” referred to in section 110(i). The fact that the Secretary made a policy
choice in his penalty regulations to define “history of previous violations” to encompass only
paid violations and final orders does not change our view that the phrase “pattern of violations”
in section 104(e) may permissibly be interpreted to encompass non-final orders.

Brody also asserts that Congress and MSHA itself have agreed that the phrase “pattern of
violations” in section 104(e) is limited to violations that have become final after review by the
Commission. In support of this argument, Brody describes various bills relating to pattern of
violations that have been proposed in Congress, and cites testimony before Congress by
Assistant Secretary for Mine Safety and Health Joseph A. Main. According to Brody, Assistant
Secretary Main stated that MSHA’s POV authority was too limited in that MSHA “did not have
the authority to issue a POV notice based on non-final citations and orders.” B. Br. at 13-14.
This argument places undue weight on Congressional inaction, and grossly mischaracterizes
Assistant Secretary Main’s testimony. The fact that Congress did not amend section 104(e) does
not indicate Congressional intent. As the Supreme Court stated in Cent. Bank of Denver v. First
Interstate Bank of Denver, 511 U.S. 164, 187 (1994), “Congressional inaction lacks persuasive
significance because several equally tenable inferences may be drawn from such inaction.” As
for Assistant Secretary Main’s testimony, the statement relied on by Brody was a statement in
which the Assistant Secretary said that MSHA had been working on regulations to change the
POV system — the regulations at issue in this case — since his confirmation, and that the proposed
legislation “will expedite that needed reform.” House Comm.on Education and Labor, Hearing
on H.R. 5663, Miner Safety and Health Act of 2010, July 13, 2010, at 13, reprinted in Jt. App.,
Brody Ex. 7, at 218. This was in no way an admission that MSHA lacked authority to make this
change itself through notice-and-comment rulemaking, as Brody alleges.

2. Determination of a “pattern of violations”

Brody next asserts that the Secretary’s promulgation of the POV regulations was
“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law,” in
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violation of section 706(2)(A) of the APA, 5 U.S.C. § 706(2)(A). Brody argues that, in adopting
a rule that bases a pattern determination on non-final S&S citations, MSHA failed to adequately
consider that S&S determinations are overturned at a significant rate upon review. The operator
also contends that the agency failed to consider the increased safety and compliance that had
been afforded by the prior PPOV process.

In determining whether the Secretary acted arbitrarily and capriciously in issuing the
current rule, we must consider whether the agency examined the relevant data and articulated a
satisfactory explanation for its action, including a rational connection between the facts found
and the choices made. Motor Vehicle Mfrs. Ass’n v. State Farm Automobile Ins. Co., 463 U.S.
29,43 (1983). The Supreme Court has stated that an agency rule is arbitrary and capricious if

the agency has relied on factors which Congress has not intended it
to consider, entirely failed to consider an important aspect of the
problem, offered an explanation for its decision that runs counter
to the evidence before the agency, or is so implausible that it could
not [possibly] be ascribed to a difference in view or the product of
agency expertise.

1d.

Brody’s argument is unpersuasive. MSHA expressly considered evidence that S&S
citations and orders may be subsequently changed to delete their S&S designations. 76 Fed. Reg.
5719, 5722 (Feb. 2, 2011). While the parties dispute the relevant figure regarding the rate at
which S&S designations are altered in adjudication, they appear to agree that approximately 19%
of contested S&S citations were vacated, dismissed, or modified to non-S&S in 2009-2010. See
B. Br. at 16 (“In fiscal 2009 and 2010, nearly 20% of contested S&S violations were vacated or
modified to non-S&S.”); S. Br. at 13 n.13 (“MSHA represents that the 2009-2010 data show that
just under 19% of contested S&S citations were vacated, dismissed, or modified to non-S&S.”)."

Even assuming that approximately 19% of contested S&S citations were vacated,
dismissed, or modified to non-S&S in 2009-2010, the fact remains that more than 80% of S&S
designations remained unchanged after litigation. In this case, MSHA relies on 54 alleged S&S
violations in four different categories. If 20%, or even 33%, of those citations and orders lose
their S&S designation after litigation, it would still leave a significant number of S&S violations
on which a pattern of violations could be found. We are thus satisfied that MSHA did not
“entirely fail[] to consider an important aspect of the problem,” and we find no abuse in the

' Brody also alleged that 33% of S&S violations in 2011 were vacated, dismissed or
modified. B. Br. at 16. MSHA said that it could not confirm this claim. S. Br. at 13, n.13. In
any event, these percentages only relate to S&S citations and orders which were contested. If
one were to consider the universe of S&S citations and orders that are issued — those contested
and those not contested — the percentage of S&S citations and orders that were later changed
would be lower.
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Agency’s decision to rely on non-final issuances even though some S&S designations may later
be changed in adjudication. Motor Vehicle Mfrs. Ass’n v. State Farm, 463 U.S. at 43.

Moreover, MSHA extensively addressed its decision to eliminate the final order
requirement in the current rule’s preamble, setting forth relevant data and articulating a
satisfactory reason for its action. 78 Fed. Reg. at 5059-61. MSHA explained that the final order
requirement had proven to be an impediment in MSHA’s use of section 104(e) as contemplated
by Congress. Id. at 5059. Because of delays that occur when citations and orders are litigated
before the Commission, by the time finality is reached, a passage of months or years may have
occurred, and conditions at the mine may no longer reflect the same conditions that existed when
a hazard was originally identified and cited. /d. In sum, the prior rule prevented MSHA from
basing POV determinations on an operator’s recent compliance history. Id. at 5060.

MSHA'’s determination that POV status should be based on an operator’s recent
compliance history is consistent with Congress’ intent that the agency have an effective tool for
dealing with recurrent violations, “some of which were tragically related to . . . disasters,” such
as the one that occurred at the Scotia mine. Legis. Hist. at 620. In the preamble to the current
rule, MSHA observed that, despite having “an egregious record of noncompliance,” the Upper
Big Branch mine avoided being placed on a POV under the prior rule, and that the conditions at
the mine led to a disastrous explosion on April 5, 2010, in which 29 miners were killed and two
were injured. 78 Fed. Reg. at 5057; 36 FMSHRC at 307.

Turning to Brody’s argument that MSHA failed to consider the safety improvements
afforded by the prior PPOV process, MSHA explicitly acknowledged comments pointing out
that a majority of operators who received the PPOV notice reduced their S&S citations below the
national average for similar mines. 78 Fed. Reg. at 5058. However, MSHA explained that,
“Experience has shown that the existing PPOV provision created the unintended consequence of
encouraging some mine operators to achieve short-term improvements instead of adopting
systemic, long-term improvements in their health and safety management culture.” Id. at 5059.

As noted by commentators on the proposed rule who favored elimination of the PPOV
procedures, the PPOV process contained “the incentive for mine operators to make just enough
short-term improvements to get off the PPOV list, but then backslide and wait for MSHA to
issue the next PPOV notice.” 78 Fed. Reg. at 5058. MSHA statistics established that in the
period June 2007 through September 2009, a large majority of mines which received PPOV
letters significantly reduced their rate of S&S citations and orders. However, compliance at 21%
of the mines which received PPOV letters deteriorated enough over approximately a 24-month
period to warrant a second PPOV letter. Id.'"' Moreover, 39% of the mines which received a

""" Commissioners Young and Cohen believe that this deterioration is dramatically
illustrated by the history of the Upper Big Branch Mine before the April 5, 2010 explosion, a
history that exemplifies the Secretary’s contention that the short-term improvements tolerated by
the PPOV process were ineffective in protecting miners from routine exposure to deadly
hazards. As Brody’s counsel acknowledged at the oral argument, in 2007 MSHA put Upper Big

(continued...)
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PPOV letter experienced an increase in the number of injuries in the second year following
receipt of the PPOV letter compared to the first year. /d. at 5069.

In contrast, MSHA asserts that the changes implemented in the current rule will result in
more sustained improvements. /d. at 5058. Enforcement based on real time status creates an
incentive for operators to use the online Monthly Monitoring Tool, a program that allows them
to continually monitor their compliance to ensure they are not in jeopardy of a POV designation.
Operators are able to evaluate their performance and respond accordingly, including instituting
voluntary efforts to improve compliance. Id. at 5059, 5061. Such an approach appropriately
places responsibility on operators to ascertain whether they are at risk of a POV designation and,
if so, determine what action they will take to avoid that result. As MSHA found, this
incentivizes long-term compliance rather than short-term avoidance of POV. Id. at 5059.

In sum, we conclude that MSHA’s regulation is not arbitrary, capricious, or an abuse of
discretion, but rather is a reasonable approach consistent with the language and purpose of the

Mine Act.

3. Procedural Due Process requirements

Compliance with the language of section 104(e) does not fully resolve Brody’s challenge
to the current rule. The Judge concluded that it is not until a withdrawal order is issued that an
operator has the opportunity for a hearing in which it may contest the 104(¢e) order and the
underlying POV notice."? 36 FMSHRC at 305. Brody argues that this process resulting in
interruptions in its mining operations without a prior hearing violates the Fifth Amendment’s
provision that no person shall be deprived of property without due process of law.

'(...continued)
Branch on a PPOV because its S&S rate was 11.6 per 100 inspection hours. The mine then got
an improvement plan, and lowered its S&S rate to 5.6. Since this was greater than a 30%
reduction, MSHA withdrew the POV threat. With the threat gone, the mine’s S&S rate went
back up. In the next screening cycle, Upper Big Branch would have received another PPOV
notice except for an MSHA computer error. Oral Arg. Tr. 22-23; U.S. Dep’t of Labor, Internal
Review of MSHA'’s Actions at the Upper Big Branch Mine-South, Performance Coal Co., at 56-
57 (Mar. 6, 2012)
(http://www.msha.gov/PerformanceCoal/UBBInternalR eview/UBBInternalReviewReport.pdf). Thus,
Upper Big Branch management evaded a POV by bringing down its number of S&S violations
after receiving a PPOV so as to be removed from that status. It then committed an excessive
number of S&S violations again after the POV threat was lifted. If management had the ability
to dramatically reduce the rate of S&S violations, it obviously had the ability to maintain a
reduced level. It chose not to do so, and thus endangered the lives of miners. If the current rule
had been in effect, the Upper Big Branch disaster might have been averted.

2 Brody has not challenged that holding before us.
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As the Supreme Court has held, “some form of hearing is required before an individual is
finally deprived of a property interest.” Mathews v. Eldridge, 424 U.S. 319, 333 (1976). The
“fundamental requirement of due process is the opportunity to be heard ‘at a meaningful time in
a meaningful manner.”” /d. (citations omitted).

Adequate post-deprivation procedures are sufficient to satisfy due process in some
circumstances. See Ewing v. Mytinger & Casselberry, Inc., 339 U.S. 594, 599 (1950) (“Itis
sufficient, where only property rights are concerned, that there is at some stage an opportunity
for a hearing and a judicial determination.”). In considering whether due process requires an
evidentiary hearing prior to the deprivation of a property interest, even if such a hearing is
provided thereafter, we must balance three factors:

First, the private interest that will be affected by the official action;
second, the risk of an erroneous deprivation of such interest
through the procedures used, and the probable value, if any, of
additional or substitute procedural safeguards; and finally, the
Government’s interest, including the function involved and the
fiscal and administrative burdens that the additional or substitute
procedural requirement would entail.

Mathews v. Eldridge, 424 U.S. at 335.

Considering the first factor, we conclude that Brody has a significant property interest in
continuing its mining operations without withdrawing miners. See, e.g., United States v. James
Daniel Good Real Prop., 510 U.S. 43,49 (1993). The POV sanction is one of the most severe
enforcement tools that MSHA may use, indicating a specific Congressional intent that “the
Secretary use the POV enforcement tool as a last resort when other enforcement
tools . . . fail to bring an operator into compliance.” 78 Fed. Reg. at 5060.

Thus, we do not agree with the Judge’s conclusion that Brody’s description of the impact
on its property interest is “overstated.” 36 FMSHRC at 305. A withdrawal order may affect
only a part of a mine or a piece of equipment until the S&S violation is abated. However, the
significant impact on Brody’s property interest comes from remaining on the “chain” of
withdrawal liability until the chain is broken by a clean inspection. See generally Naaco Mining
Co., 9 FMSHRC 1541, 1545-46 (Sept. 1987) (recognizing the “threat” of being placed on a
withdrawal order chain as an incentive for operator compliance).

The third factor is also readily apparent. MSHA has a compelling interest in considering
non-final S&S violations in making POV determinations. As the Supreme Court stated in Hodel
v. Va. Surface Mining & Reclamation Ass’n, “[p]rotection of the health and safety of the public
is a paramount governmental interest which justifies summary administrative action.” 452 U.S.
264, 300 (1981). The Court observed that, in fact, “deprivation of property to protect the public
health and safety is ‘[o]ne of the oldest examples’ of permissible summary action.” Id. (citations
omitted).

36 FMSHRC Page 2042



MSHA has asserted that the major changes in the current rule were necessary to protect
miner safety and health. The magnitude of the problem addressed by the current rule is fully
described in the OIG Report, which recommended elimination of the final order requirement and
the PPOV process, and was summarized there as follows:

In summary, during the 32 years that MSHA has had Pattern of
Violations authority, it has never successfully used it against a
mine operator. MSHA allowed the rulemaking to stall as
stakeholders argued differing views on implementation.
Moreover, for many years after the regulations were in place
MSHA relied on District personnel to interpret and carry out those
regulations. Only during the past few years had MSHA used a
standardized method based on quantitative data for identifying
potential POV mines. However, these analyses have proven to be
complex and unreliable. Moving forward, it is imperative for
MSHA to ensure that POV criteria and procedures are transparent
and well reasoned.

Rep. No. 05-10-005-06-001, at 14. As discussed above, elimination of the PPOV process was
intended to prompt operators to adopt “systemic, long-term improvements in their health and
safety management culture” rather than just short-term improvements. 78 Fed. Reg. at 5059.
The elimination of the final order requirement in the current rule was designed to “protect[]
miners working in mines operated by habitual offenders whose chronic S&S violations have not
been deterred by the Secretary’s other enforcement tools.” Id. at 5060. This is a clear and
paramount governmental interest.

We disagree with our dissenting colleague’s assertion that “the balance between property
rights and an immediate public interest tilts very sharply toward the property rights affected by a
POV Notice” because the POV rule does not address a “situation of urgency.” Slip op. at 56.
Just as the Judge understates the impact of the POV rule on the operator’s property interest, our
dissenting colleague understates the public interest in mine safety embodied in the POV rule."”
As recognized by Congress and evident in disasters since enactment of section 104(e), miners
are placed in a situation of urgency when working in mines where the operator has
“demonstrate[d] [a] disregard for the health and safety of miners through an established pattern
of violations.” Legis. Hist. at 620. Indeed, the legislative history establishes that Congress

5 Qur dissenting colleague has characterized the public interest in safety reflected in the
POV rule as a “spasm of pain and fear” which would “unnecessarily sacrifice basic rights.” Slip
op. at 52 n.16. On the contrary, just as the original POV provision in the Mine Act represented a
rational response to the problem of repeated disregard of the Act’s other enforcement
approaches, the current POV rule may be seen as a rational response to the ineffectiveness of
previous attempts to address the problem.
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created the pattern of violations provision because of the explosions at the Scotia Mine which
took the lives of 23 miners and three Federal inspectors:

The need for such a provision was forcefully demonstrated during
the investigation by the Subcommittee on Labor of the Scotia mine
disaster which occurred in March 1976 in Eastern Kentucky. That
investigation showed that the Scotia mine, as well as other mines,
had an inspection history of recurrent violations, some of which
were tragically related to the disasters, which the existing
enforcement scheme was unable to address.

Id. at 592, 620. Thus, we disagree with our dissenting colleague that “section 104(e) is not
intended to deal with present or recently past hazards.” Slip op. at 52. Congress considered an
operator which has “demonstrate[d] [a] disregard for the health and safety of miners” to
constitute a present hazard. Legis. Hist. at 620.

Significantly, as described supra, at 11, Congress intended the pattern of violations
provision to parallel the provision for withdrawal of miners from an area of a mine based on
repeated unwarrantable failure violations contained in section 104(d) of the Mine Act. Id. at
621. Neither section 104(e) nor (d) contains any provision for a hearing or other due process
protection prior to the withdrawal of miners from the area in question. Thus, Brody’s complaint
of due process deprivation is not with the Secretary’s POV rule but rather with Congress’s
enactment of section 104(e) itself.

Our holding thus turns on the second factor, the risk of erroneous deprivation under the
POV rule’s procedures. Weighing this risk with the other two factors, we conclude that the
current rule adequately addresses the potential for erroneous deprivation and satisfies procedural
due process. We reach this conclusion based on the pre-deprivation and post-deprivation
protections afforded operators. See Mackey v. Montrym, 443 U.S. 1, 13 (1979) (“And, when
prompt postdeprivation review is available for correction of administrative error, we have
generally required no more than that the predreprivation procedures used be designed to provide
a reasonably reliable basis for concluding that the facts justifying the official action are as a
reasonable governmental official warrants them to be.”).

Before an operator is formally notified that it is in a pattern of violations, MSHA’s on-
line Monthly Monitoring Tool provides operators with an opportunity to monitor notice of their
status for the possibility that they might be subject to consideration for issuance of a POV notice.
78 Fed. Reg. at 5061. Operators can present information to support mitigating circumstances to
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the MSHA District Manager at any time.'* Id. at 5063. Operators also have the opportunity at
any time to implement a corrective action program to reduce S&S violations. /d. at 5063-64.

If MSHA’s Monthly Monitoring Tool reveals that an operator has satisfied the screening
criteria set forth on MSHA’s website, MSHA also conducts a review to determine whether a
POV notice should not be issued or should be postponed after considering any mitigating
circumstances and other information.” Id. at 5063. MSHA considers an operator’s effective

¥ MSHA has stated that “[t]he types of mitigating circumstances that could justify a
decision not to issue a POV notice, or to postpone the issuance of a POV notice to reevaluate
conditions in the mine, may include, but are not limited to . . . [a]n approved and implemented
corrective action program . . . accompanied by positive results in reducing S&S violations; a
bona fide change in mine ownership that resulted in demonstrated improvements in compliance;
and MSHA verification that the mine has become inactive.” 78 Fed. Reg. at 5063.

"> As noted in the preamble to the current rule, MSHA has promulgated a Pattern of
Violations (POV) Procedures Summary which is contained in the POV Single Source Page on
MSHA’s website. 78 Fed. Reg. at 5059. The POV Summary describes the procedures to be
followed when an operator satisfies the POV screening criteria:

The Administrators will issue a memorandum to each
District Manager who has mines within the district that meet the
POV screening criteria with instructions for reviewing the
designated mines for mitigating circumstances (see Appendix A —
Mitigating Circumstances). Each memorandum will include the
criteria and detailed data supporting a POV designation. The
District Manager will, by memorandum to the Administrator,
report facts relevant to whether there are mitigating circumstances
that justify postponing or not issuing a POV notification.

An MSHA POV panel will review the information
provided by the District Manager. Within seven calendar days of
receipt of the District Manager’s memorandum, the panel will
review the information, obtain any additional necessary
information, and make a recommendation as to whether any of the
mines meeting the screening criteria for a Pattern of Violations
should be excluded from POV notification or have their POV
notification postponed due to mitigating circumstances. The panel
will provide a report of its findings to the Administrators, with a
copy provided to the Assistant Secretary, Deputy Assistant
Secretaries, the Director of Office of Assessments, Accountability,

(continued...)
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implementation of an MSHA-approved corrective action program as a mitigating circumstance
in its POV review. Id.

In addition, operators can discuss citations and orders with the inspector during the
inspection and at the closeout conference.'® 78 Fed. Reg. at 5061. At any time after the issuance
of an S&S citation or order, an operator may contest the citation or order and request an
expedited hearing, particularly if MSHA’s Monthly Monitoring Tool reveals that the operator
may be approaching consideration for a POV notice."” See 29 C.F.R. §§ 2700.20, 2700.52.

As for post-deprivation procedures, after a withdrawal order is issued under section
104(e), an operator may seek expedited temporary relief under section 105(b)(2) of the Act, 30
U.S.C. § 815(b)(2). See also 29 C.F.R. §§ 2700.46,2700.47. See Hodel, 452 U.S. at 298-302
(holding that summary post-deprivation procedures satisfied due process). In addition, operators

13(...continued)
Special Enforcement and Investigations, and the Associate
Solicitor for Mine Safety and Health.

The Administrators will determine whether to issue a POV

Notice and notify the appropriate District Managers of the mines
that meet the criteria and have no mitigating circumstances
warranting postponement or non-issuance of a POV Notice. The
District Managers will issue the POV Notices.

B. Mem. Supporting Appl. for Temp. Relief, Ex. 11 at 1. The present case illustrates that MSHA
followed these procedures in a thorough manner. As more fully described infra, slip op. at 25,
the MSHA POV Review Panel reviewed potentially mitigating circumstances pertaining to
Brody’s Mine No. 1, including a change in ownership and a corrective action plan, before
recommending to the Administrator that a POV notice be issued.

'® Operators can request a conference with the MSHA field office supervisor or the
District Manager to review citations and orders and present any additional relevant information.
78 Fed. Reg. at 5061. Whether such a request is granted is within MSHA’s discretion, however.
See 30 C.F.R. § 100.6(a).

"7 We note that in Rockhouse Energy Mining Co., 30 FMSHRC 1125, 1127-28 (Dec.
2008) (ALJ), although the Judge denied the motion for expedited review of 23 citations alleging
S&S violations, the Judge provided a hearing less than a month after the case was assigned to
him and approximately two months after the contests were received in the Commission’s Docket
Office. At oral argument in this case, the Secretary’s counsel agreed that, as demonstrated in
Rockhouse, if an operator became aware from MSHA’s Monthly Monitoring Tool that it was in
danger of receiving a POV notice, it could request an expedited hearing on S&S citations and
orders which had been contested. Oral Arg. Tr. 88-89, 98-101.

36 FMSHRC Page 2046



may seek expedited proceedings on contests of section 104(e) withdrawal orders.'® See 29
C.F.R. §§ 2700.20, 2700.52.

Given these procedures, the relative cost of the alternative proposed by Brody is too high.
Requiring MSHA to wait to issue a POV notice until the notice can be based on final orders
would deprive MSHA of the ability to base POV determinations on an operator’s recent
compliance history. Moreover, elimination of the PPOV process does not deprive operators of
adequate notice given the ongoing notice provided by MSHA’s Monthly Monitoring Tool.

Brody’s due process argument is a facial attack on the pattern of violations regulations
contained in 30 C.F.R. Part 104. “To prevail in such a facial challenge, [Brody] ‘must establish
that no set of circumstances exists under which the regulation would be valid.”” Reno v. Flores,
507 U.S. 292, 301 (1993) (citations omitted). Brody has failed to establish such a basis for its
due process challenge to the current rule. In sum, we conclude that the term “violations” in
section 104(e) of the Mine Act permits MSHA to include non-final citations/orders in a pattern
of violations. The Secretary’s interpretation of the term “violations” in section 104(e)
reasonably carries forth Congress’ intent and is consistent with the express delegation in section
104(e) of the Act. We further hold that MSHA’s adoption of the current rule was not arbitrary,
capricious or an abuse of discretion. Finally, we conclude that the current rule satisfies
procedural due process. Accordingly, we uphold the facial validity of the current rule.

C. Use of POV screening criteria not promulgated through notice-and-comment
rulemaking

Section 104.2 of the POV rule sets forth the criteria included in MSHA’s review to
identify mines with a pattern of S&S violations. In promulgating current section 104.2, MSHA
combined sections 104.2 and 104.3 of the 1990 rule. 78 Fed. Reg. at 5058. In so doing, the
current rule eliminated the PPOV process and the requirement that MSHA consider only final
orders when evaluating mines for a POV. Id. Current section 104.2(b) newly provides that
MSHA will post specific pattern criteria on its website, and section 104.2(a) lists eight factors
which include mitigating circumstances, that MSHA considers in making its POV determination.

MSHA uses the specific numerical criteria posted on its website as an initial screening to
narrow the more than 14,000 mines within its jurisdiction to those mines that are suitable for
further consideration for a POV notice. S. Br. at 26; Oral Arg. Tr. 43, 90. After that initial

'® Operators also have an opportunity to meet with District Managers for the purpose of
correcting any discrepancies after MSHA has conducted its POV screenings and has issued a
POV notice. 78 Fed. Reg. at 5065. Such discrepancies include, but are not limited to, “citations
that are entered incorrectly or have not yet been updated in MSHA’s computer
system, . . . Commission decisions rendered, but not yet recorded, on contested citations, and
citations issued in error to a mine operator instead of an independent contractor at the mine.”
1d.; B. Mem. Supporting Appl. for Temp. Relief, Ex. 11 at 1-2.
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screening, MSHA applies the criteria set forth in section 104.2(a) in its determination of whether
to issue a POV notice to a mine. S. Br. at 26-27.

Brody argues that the specific pattern criteria posted on MSHA’s website are invalid
because they are, in effect, legislative rules and should have also been the subject of rulemaking.
We disagree.

Section 104(e)(4) of the Mine Act authorizes the Secretary to “make such rules as he
deems necessary to establish criteria for determining when a pattern of violations of mandatory
health or safety standards exists.” 30 U.S.C. § 814(e)(4). Congress stated its “intention to grant
the Secretary in Section 10[4(e)](4) broad discretion in establishing criteria for determining
when a pattern of violations exists.” Legis. Hist. at 621. Section 104(e)(4) does not explicitly
require the Secretary to engage in rulemaking to establish POV criteria. Rather, the Secretary
must “make such rules as he deems necessary to establish criteria.”

Section 553 of the APA requires agencies to provide notice of proposed rulemaking and
an opportunity for public comment prior to a rule’s promulgation. 5 U.S.C. § 553. Under the
APA, a “rule” is defined as “the whole or a part of an agency statement of general or particular
applicability and future effect designed to implement, interpret, or prescribe law or policy or
describing the organization, procedure, or practice requirements of an agency. ...” 5 U.S.C.

§ 551(4). Legislative rules are subject to notice-and-comment requirements, while general
statements of policy are not. 5 U.S.C. § 553(b)(3)(A); Nat’l Mining Ass’n v. Sec’y of Labor, 589
F.3d 1368, 1371 (11th Cir. 2009) (citations omitted). The Secretary asserts that the POV
screening criteria constitute a general statement of policy.

The Commission has recognized that the agency’s own label of its action is indicative but
not necessarily dispositive in classifying the type of action taken. Drummond Co., 14 FMSHRC
661, 683 (May 1992) (citations omitted). Rather, “it is the ‘substance of what the [agency] has
purported to do and has done which is decisive.’” Id. (citations omitted).

In delineating the difference between legislative rules and general statements of policy,
courts consider whether the agency action establishes a binding norm. Nat’l Mining Ass 'n, 589
F.3d at 1371. The “key inquiry” is the “extent to which the challenged policy leaves the agency
free to exercise its discretion to follow or not follow that general policy. . . or whether the policy
so fills out the statutory scheme that upon application one need only determine whether a given
case is within the rule’s criterion.” Id. (internal quotations and citation omitted). Courts have
explained that “[a]s long as the agency remains free to consider individual facts in the various
cases that arise, then the agency in question has not established a binding norm.” 7d.

In Brock v. Cathedral Bluffs Shale Oil Co., 796 F.2d 533, 534, 538 (D.C. Cir. 1986),
another case where the issue was whether MSHA’s enforcement documents required
notice-and-comment rulemaking, the Court held that MSHA’s “Enforcement Policy and
Guidelines for Independent Contractors” was a non-binding agency policy statement. The Court
emphasized that the policy pertained to the agency’s exercise of enforcement discretion “an area
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in which the courts have traditionally been most reluctant to interfere.” Id. at 538. The Court
stated that an agency action is not deemed a binding norm “merely because it may have ‘some
substantive impact,” as long as it ‘leave[s] the administrator free to exercise his informed
discretion.”” Id. at 537 (citation omitted). Moreover, courts look at the language of an agency’s
pronouncement for indications that the agency may exercise its discretion. See, e.g., id. at 537-
38 (“We have, for example, given decisive weight to the agency’s choice between the words
“may” and “will”).

In a subsequent case, the D.C. Circuit similarly ruled that Department of Health and
Human Services’ communications implementing peer review policies for hospitals did not
require notice and comment because they were procedural rules. Am. Hosp. Ass’'n v. Bowen, 834
F.2d 1037, 1041 (D.C. Cir.1987). The Court declared that the directives “establish a frequency
and focus of [peer] review, urging . . . enforcement agents to concentrate their limited resources
on particular areas where HHS evidently believes . . . attention will prove most fruitful.” Id. at
1050. In finding that these procedures were exempt from notice-and-comment rulemaking, the
Court noted that “[f]ar from imposing a new substantive burden on hospitals, the agency’s
decision to focus its resources on such likely problem areas gives more full effect to the intent of
the congressional framers of the peer review amendments” (id. at 1052), and that “agency
decisions on where to concentrate enforcement efforts within a universe of valid targets need not
be prefaced by notice and comment procedures” (id. at 1056).

After considering the 2013 POV screening criteria posted on MSHA’s website, we
conclude that the screening criteria are a general statement of policy. As with the peer review
policy at issue in American Hospital Association, the screening criteria assist MSHA in
ascertaining how it will “concentrate enforcement efforts” regarding POV enforcement. Id.
Moreover, the screening criteria set forth language that indicates that even if a mine meets the
criteria, MSHA still exercises discretion in determining whether a POV notice should be issued
to the mine. For instance, the screening criteria provide, “All non-abandoned mines . . . are
reviewed to determine if a pattern of violations may exist.” B. Mem. Supporting Appl. for
Temp. Relief, Ex. 10 at 1 (emphasis added). The screening criteria also provide, “The following
two sets of screening criteria are used to perform the review required under 30 CFR § 104.2.
Mines must meet the criteria in either set fo be further considered for exhibiting a pattern of
violations.” /d. (emphasis in original omitted and emphasis added).

Rather than automatic inclusion of all operators who meet the screening criteria, MSHA
has provided a process for further review. As described supra, slip op. at 5-6, 19-20 n.15, after
the screening criteria weed out the vast majority of mines,"” an MSHA Pattern of Violations
Review Panel considers mitigating circumstances, and makes a recommendation to the

' At oral argument, the Secretary’s counsel stated that “the Secretary has devised these
numerical criteria to act as a screening device that will eliminate 99 percent or more of the mines
and will identify only this small number of mines that are most likely to have a pattern of
violations.” Oral Arg. Tr. 90.
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Administrator. Our dissenting colleague’s opinion gives the impression that MSHA’s hands are
tied when considering mitigating circumstances, because such circumstances are limited to three
conditions. Slip op. at 33-34 & n.5. This is wrong. As we noted earlier, slip op. at 19, n.14, the
preamble to the POV rule lists several types of mitigating circumstances that could justify a
decision not to issue a POV notice, but explicitly states that such circumstances are not limited to
those that were articulated. 78 Fed. Reg. at 5063. Appendix A of MSHA’s Pattern of Violations
Procedures Summary also states explicitly that the conditions in the mine that may justify such a
decision may include but are not limited to, the conditions cited in the Appendix. B. Mem.
Supporting Appl. for Temp. Relief, Ex. 11 at 3. Consequently, our colleague’s statement that
“[1]f an operator meets the specific pattern criteria, it is in POV status subject only to a separate
decision that it has recently mitigated its history of violations by change of ownership or
adoption of a previously-approved MSHA approved corrective action program” is incorrect.

Slip op. at 49. Thus, MSHA’s discretion in this regard is far broader than our colleague has
acknowledged.

We also observe that section 104.2(a)(7) states that MSHA will consider whether there is
other information that demonstrates a serious safety or health problem at the mine which
warrants POV enforcement. The preamble states that under this rule, the information may
include, but is not limited to, the following:

. Evidence of the mine operator’s lack of good faith in
correcting the problem that results in repeated S&S
violations;

. Repeated S&S violations of a particular standard or
standards related to the same hazard;

. Knowing and willful S&S violations;

. Citations and orders issued in conjunction with an accident,
including orders under sections 103(j) and (k) of the Mine
Act; and

. S&S violations of health and safety standards that

contribute to the cause of accidents and injuries.

78 Fed. Reg. at 5062 (emphasis added).”® The application of section 104.2(a)(7) demonstrates an
exercise of discretion similar to that exercised under the prior rule. See 30 C.F.R. §§ 104.3(a)(1)
& (2) (1990). Thus, the dissent is incorrect in asserting that MSHA does not retain discretion in
its POV determination.

* We note that the POV notice issued to Brody pared down the number of violations
considered in the numerical screening to 54, and grouped the violations into four categories of
“[r]epeated S&S violations of a particular standard or standards related to the same hazard.” 78
Fed. Reg. at 5062. MSHA also considered Brody’s failure to accurately report its injury rate. S.
Mem. Supporting Opp’n to Appl. for Temp. Relief, Ex. A at 11-12. Thus, it appears that MSHA
applied section 104.2(a)(7) separately from the numerical screening criteria.
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In this case, the Review Panel considered two potentially mitigating circumstances, a
change in ownership and a corrective action plan. The Panel noted that a change in Brody’s
controlling entity occurred on December 31, 2012, that there were subsequent “wholesale”
changes in company officers and mine management, and that Brody implemented a corrective
action plan in January 2013 and an updated and revised corrective action plan in March 2013.
The Panel further noted that the rate of S&S issuances had declined during the first part of 2013.
However, the rate of S&S issuances climbed back to its previous level in July and August 2013.
The Panel further noted an increase in unwarrantable failure issuances in June and July 2013,
and the issuance of training and imminent danger orders in August. Hence, the Panel concluded
that the changes in personnel and the corrective action plan did not achieve “measurable
improvements in compliance.” S. Mem. Supporting Opp’n to Appl. for Temp. Relief, Ex. A at 8.
The Panel also “considered the fact that Brody does not accurately report injury and employment
information.” Id. at 11. Based on this review, the Panel recommended issuance of a POV notice
to Brody Mine No. 1. Id. at 8-12. The process for further review in this case illustrates that the
Administrator is free to exercise his informed discretion in the issuance of a POV notice, despite
the existence of the numerical screening criteria.

Accordingly, we conclude that the screening criteria posted on MSHA’s website amount
to a general statement of policy and are not subject to notice-and-comment rulemaking

requirements.

D. Application of the current rule to violations occurring before its effective date

Finally, Brody argues that the Secretary impermissibly included 24 citations in the POV
notice that had been issued prior to the March 25, 2013 effective date of the current rule, and that
such inclusion is improper because it gives retroactive effect to the rule. It asserts that if the 24
citations were not included, it would not have satisfied the initial screening criteria.

Agencies have the power to issue legislative rules only to the extent Congress has
conferred that power. Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 208 (1988). A statutory
grant of legislative rulemaking power will not be understood to encompass the power to
promulgate retroactive rules unless that power is conveyed by Congress in express terms. /d.;

see also Rock of Ages Corp. v. Sec’y of Labor, 170 F.3d 148, 158 (2d Cir. 1999).

It is recognized that “a law is not retroactive merely because it is applied to conduct
before the law was passed or upsets expectations based in prior law.” Durable Mfg. Co. v. DOL,
578 F.3d 497, 503 (7th Cir. 2009) (citing Landgrafv. USI Film Prods., 511 U.S. 244, 269
(1994)). “Rather, a law has retroactive effect if it “‘would impair rights a party possessed when he
acted, increase a party’s liability for past conduct, or impose new duties with respect to
transactions already completed.’” Id. To determine whether a rule is retroactive, a court must
consider “the nature and extent of the change in the law and the degree of connection between
the operation of the new rule and a relevant past event,” guided by “familiar considerations of
fair notice, reasonable reliance, and settled expectations.” Landgraf, 511 U.S. at 270.
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We hold that the inclusion of the 24 citations that pre-dated the current rule’s effective
date in the POV notice issued to Brody was not a retroactive application of the rule. Application
of the rule to include those citations did not increase Brody’s liability for past conduct. As the
Secretary argues, section 104(e) may be analogized to “repeat offender” provisions under which
an enhanced penalty is not an “additional penalty for the earlier crimes,” but rather was a
“stiffened penalty for the latest crime, which is considered to be an aggravated offense because
[it is] a repetitive one.” Gryger v. Burke, 334 U.S. 728, 732 (1948). Inclusion of the citations in
the POV notice is not retroactive because it alters the present situation, not “‘the past legal
consequences of past actions.”” Nat’l Cable & Telecomm. Ass’n v. FCC, 567 F.3d 659, 670
(D.C. Cir. 2009).

Nor does inclusion of the citations in the POV notice take away or impair vested rights
that Brody had under the prior rule. The current rule does not affect Brody’s right to contest the
24 citations after their issuance or affect any penalty assessed. By including the citations,
MSHA is considering Brody’s past inspection history without affecting Brody’s right to contest
the citations. Cf- Ass 'n of Accredited Cosmetology Sch. v. Alexander, 979 F.2d 859, 864 (D.C.
Cir. 1992) (holding rules not retroactive that permit past default rates to be basis for termination
for eligibility in student loan program where default rates were permissible under prior law).

Considerations of fair notice, reasonable reliance, and settled expectations do not alter
our conclusion. Brody has not alleged that if it had known that the 24 citations would be
included in the POV notice, it would have engaged in different conduct. Brody contested the 24
citations, just as it would have if they had been issued after the effective date of the rule. Indeed,
the incentive for operators to contest S&S citations was, if anything, greater before the effective
date of the current rule because, under the prior rule, a contest of an S&S citation would delay
the time it would become final, and thus eligible for consideration toward a POV notice.

Even before the current rule took effect, Brody knew that certain conduct could constitute
an S&S violation and that, under section 104(e), a pattern of S&S violations could trigger POV
sanctions. In fact, MSHA had sent Brody a PPOV letter on March 1, 2013, prior to the effective
date of the current rule. S. Mem. Supporting Opp’n to Appl. for Temp. Relief, Ex. A at 10. As
discussed above, nothing in the Mine Act requires that the violations in a pattern notice be final
orders. See Tarver v. Shinseki, 557 F.3d 1371, 1375 (Fed. Cir. 2009) (considering whether
claimant could point to anything she would have done differently in analysis of retroactivity).*’

In addition, the numerical portion of the 2013 POV screening criteria applied to Brody
was the same as the numerical criteria posted by MSHA in 2012 under the prior rule, and both

! We are not persuaded by Brody’s contention that elimination of the PPOV process was
retroactively applied to it. Brody has failed to make allegations to support its claim. In any
event, the information provided by a PPOV was available to Brody online through MSHA’s
Monthly Monitoring Tool.
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used data collected over 12 months.”* The proposed rule also referred to the screening criteria on
MSHA’s website and indicated that it would eliminate the final order requirement. 76 Fed. Reg.
at 5720, 5721; Nat’l Petrochemical & Refiners Ass’n v. EPA, 630 F.3d 145, 164 (D.C. Cir. 2010)
(concluding that notice of proposed rulemaking provided notice of agency’s likely approach).
Thus, Brody knew before the effective date of the rule that the numerical criteria would use data
that covered an entire year, based on the date that MSHA chose to run its screening criteria.

22 MSHA issued a press release and posted the screening criteria on its website in
September 2010. www.msha.gov/MEDIA/PRESS/2010/NR100928.pdf. The numerical criteria
of the 2010 screening criteria are the same as the numerical criteria applied to Brody. MSHA’s
Monthly Monitoring Tool became available in April 2011. 78 Fed. Reg. at 5059;
www.msha.gov/MEDIA/PRESS/2011/NR110406.asp.
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IV.
Conclusion

For the reasons discussed above, we conclude that the current rule is facially valid and
consistent with the requirements of procedural due process, that MSHA’s screening criteria were
not required to be the subject of notice-and-comment rulemaking, and that the current rule was
not applied in an impermissibly retroactive manner to Brody. Accordingly, we affirm the
Judge’s interlocutory order and remand for further proceedings.

/s/ Mary Lu Jordan
Mary Lu Jordan, Chairman

/s/Michael G. Young
Michael G. Young, Commissioner

/s/ Robert F. Cohen, Jr.
Robert F. Cohen, Jr., Commissioner

/s/ Patrick K. Nakamura
Patrick K. Nakamura, Commissioner

/s/ William I. Althen
William I. Althen, Commissioner
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Commissioner Althen, dissenting:

Part 104 of the regulations of the Mine Safety and Health Administration (MSHA)
governs “Pattern of Violations” (hereinafter “POV™), pursuant to section 104(e) of the Mine Act,
30 U.S.C. § 814(¢e). 30 C.F.R. § 104. Section 104.2, entitled “Pattern criteria,” establishes
criteria for determining the existence of a pattern of “significant and substantial,” or “S&S,”
violations of the Mine Act. 30 C.F.R. § 104.2. Subsection (a) of section 104.2 states that at least
once each year MSHA will determine if any mine meets the pattern of violations criteria and
identifies a number of criteria relevant to POV status. Subsection (b) of section 104.2
establishes use of specific numerical pattern criteria and states that “MSHA will post the specific
pattern criteria on its Web site.” 30 C.F.R. § 104.2(b).

In upholding the regulations as validly issued, the majority here permits issuance of
specific binding pattern criteria without compliance with the notice-and-comment requirements
of the Administrative Procedure Act (APA). In so doing, it wholly disregards the binding effect
of the specific pattern criteria upon MSHA and accepts MSHA’s assurance that the specific
pattern criteria are only “screening criteria.”

The majority also accepts MSHA'’s claim that it may enforce a POV Notice severely
impacting property rights of mine operators before rather than after any form of hearing even
though such issuance of a POV Notice requires more than a year of analysis and MSHA has
many other enforcement weapons to deal with current, recent, or ongoing violations of its
regulations. In light of MSHA’s enforcement tools, old and new, and MSHA’s official definition
of a POV as stated in this litigation, that decision is plainly wrong. MSHA can provide
meaningful due process procedures to operators before issuance of POV Notice. The
Commission should require it to do so.

I.

APPLICATION OF THE ADMINISTRATIVE PROCEDURE ACT

A. The Determination of POV Status

1. 30 C.F.R. § 104

Although Section 104(e) of the Mine Act was enacted in 1977, MSHA did not adopt
regulations implementing Section 104(e) of the Mine Act until 1990. 55 Fed. Reg. 31,128-01
(July 31, 1990). Those regulations set forth a two-step process for issuance of POV Notice.
Original section 104.2, entitled “Initial screening,” identified criteria for selecting mines that
would then be further reviewed for possible issuance of a POV Notice under “pattern criteria”
set forth in original section 104.3 of the regulation. The screening criteria listed included the
mines’ compliance records; enforcement measures taken by MSHA at the mine other than under
section 104(e) of the Mine Act; the extent of a lack of good faith on the part of the operator in
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addressing the conditions that were leading to repeated S&S violations; the mine’s history of
accidents and injuries; and any mitigating circumstances. 30 C.F.R. § 104.2 (1990).

Later, MSHA eventually posted two sets of “Initial Screening Criteria” on its website.
Under the prior regulations, if a mine met either set of these screening criteria, the mine was then
further reviewed under “Pattern Criteria” set forth in section 104.3 of the regulations. The
pattern criteria were used to determine if the operator “habitually” allowed the recurrence of
S&S violations, for the purpose of deciding whether there was a “pattern” to such violations.
The pattern criteria identified in original section 104.3(a) of the regulations were: (1) a history of
repeated S&S violations of a particular standard, (2) a history of repeated S&S violations of
standards related to the same hazard, or (3) a history of repeated S&S violations caused by an
unwarrantable failure to comply. Under original section 104.3(b), these criteria were applied
only to citations/orders that had become final. 30 C.F.R. § 104.3 (1990).

MSHA adopted the revised regulations at issue here on January 23, 2013, with an
effective date of March 25, 2013. 78 Fed. Reg. 5056, 5073-74 (Jan. 23, 2013). The revised
regulations substantially changed the process for issuance of a POV Notice.

First, the former section 104.3 setting forth pattern criteria linking POV Notices to
“habitual” S&S violations related to particular standards or hazards or unwarrantable failures
was eliminated and not replaced. Although not couched in terms of a “definition” of a POV, the
former section 104.3 essentially defined the “pattern” aspect of a POV by referring to habitual
S&S violations and based such habitual pattern on repeated violations of a particular standard or
standards related to the same hazard or to unwarrantable failures. Although the revised
regulation deleted section 104.3, it did not fashion a replacement definition of the “pattern” of
conduct that would result in POV status.

Second, the pre-deprivation procedures set forth in section 104.4 were eliminated and not
replaced. In responding to comments regarding the elimination of such procedures, MSHA
stated that it would allow operators to request a conference with the field office supervisor or
district manager regarding particular S&S citations, for the limited purpose of discussing
discrepancies and/or errors in data such as incorrectly entered citations. 78 Fed. Reg. at 5065-
66.

' The preamble to the revised regulation inaccurately states that the revised regulation
“combines existing §§ 104.2 and 104.3 into a single provision.” 78 Fed. Reg. at 5058. In fact,
the revised regulations simply changed the prior screening criteria at section 104.2 into “pattern
criteria” and added the new subsection establishing the specific numerical pattern criteria. A
specific reference to unwarrantable failures that had not expressly appeared in the prior section
104.2 was added but undoubtedly was within the scope of other “enforcement measures” in prior
section 104.2.
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In response to criticism by commenters that the deletion eliminated due process
protections, MSHA cited a new enforcement tool provided on its website that allows an operator
to undertake continuing evaluation of its performance against the specific pattern criteria referred
to in the regulation. 78 Fed. Reg. at 5066. In doing so, MSHA guaranteed operators that they
would not be subject to a POV Notice if they avoided coming within the limits of the specific
pattern criteria. MSHA stated that, because operators not falling within those specific criteria
would not be subject to receipt of a POV Notice, the enforcement tool, along with the possibility
for expedited post-deprivation hearings, provided due process. Thus, MSHA bound itself to the
specific pattern criteria — operators are assured that if they do not fall within the specific pattern
criteria they will not be issued a POV Notice. 78 Fed. Reg. at 5064.

A third change in the rules was the elimination of the limitation that POV Notices could
be issued only on the basis of final citations and orders. MSHA stated that it was not feasible to
issue POV Notices on the basis of final violations and that orders under other provisions of the
Mine Act could be issued on the basis of non-final citations and orders. 78 Fed. Reg. at 5060.

Fourth, section 104.2 was rewritten. As demonstrated in Table 1 below, the “Initial
Screening Criteria” in the prior regulation were converted into “Pattern Criteria” at section
104.2(a). Second, and more importantly for present purposes than the conversion of “screening
criteria” into “pattern criteria,” a new subsection (b) was added to the regulation. It provides:
“MSHA will post the specific pattern criteria on its Web site.” 30 C.F.R. § 104.2(b). Therefore,
subsection (b) plainly creates “specific pattern criteria” but provides for their posting on
MSHA’s Website.?

Table 1

New Section 104.2 — “Pattern Criteria” Prior Section 104.2 “Initial Screening”

At least once each year, the compliance and At least once each year, MSHA shall review
accident, illness, and injury records of mines | the compliance records of mines. MSHA’s
are reviewed to determine if any mines meet | review shall include an examination of the
the pattern of violations criteria. MSHA’s following:

review to identify mines with a pattern of
S&S violations will include:

104.2(a)(1) 104.2(a)(1)
History of S&S citations History of S&S citations
104.2(a)(2) 104.2(a)(2)

Closure orders under Mine Act section 104(b) | Closure orders under Mine Act section 104(b)

? Perhaps, MSHA was attempting to “split the baby” by establishing the existence of
specific criteria in the regulation and making that available by notice for comment while posting
the actual numerical specific criteria on its website to permit changes without compliance with
the APA. Such gamesmanship is contrary to the APA.
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104.2(a)(3) 104.2(b)(1) and (2)

Citations and orders under Mine Act section | Enforcement measures other than 104(e);
104(d) evidence of lack of good faith through
repeated S&S violations

104.2(a)(4) 104.2(a)(3)

Imminent danger orders Imminent danger orders

104.2(a)(5) 104.2(b)(1) and (2)

Orders under Mine Act section 104(g) Enforcement measures other than 104(e);

evidence of lack of good faith through
repeated S&S violations

104.2(a)(6) 104.2(b)(2)

Enforcement measures other than 104(e) Enforcement measures other than 104(e)
104.2(a)(7) 104.2(b)(3)

History of accident, illnesses, injuries History of accident, illnesses, and injuries
104.2(a)(8) 104.2(b)(4)

Mitigating circumstances Mitigating circumstances

New Section104.2(b) No comparable provision

“MSHA will post the specific pattern
criteria on its Web site.”

The screening criteria posted on MSHA’s website under the prior rule identified two sets
of criteria with numerical specifications for screening. The introduction to the criteria was
entitled Initial Screening Criteria and stated that “[t]he following two sets of screening criteria
are used to perform the initial screening required under 30 C.F.R. § 104.2. Mines must meet the
criteria in either set to be further considered for exhibiting a potential pattern of violations.”

S. Mem. Supporting Mot. for Partial Summ. Dec., Ex. 2 at 1 (emphasis omitted).

In promulgating the revised regulations, MSHA utilized the same specific numerical
criteria that had been on the website under the prior regulation. However, they were now issued
as “specific pattern criteria” in accordance with the establishment of specific pattern criteria in
the regulation in section 104.2(b). MSHA also modified the introductory language to confirm
the criteria as the specific pattern criteria referenced in the regulation itself. The outcome
determinative importance of the specific pattern criteria created in the regulation itself and then
posted on the website was emphasized in the preamble to the final POV: “Final § 104.2(b),
proposed as § 104.2(a), provides that MSHA will post, on its Web site at
http://www.msha.gov/POV/POVsinglesource.asp, the specific criteria, with numerical data, that
the Agency will use to identify mines with a pattern of S&S violations.” 78 Fed. Reg. at 5064.
The introduction to the specific criteria confirmed the numerical specific criteria as “Pattern

36 FMSHRC Page 2058



Criteria™ and provided: “The following two sets of screening criteria are used to perform the
review required under 30 C.F.R. § 104.2. Mines must meet the criteria in either set to be further
considered for exhibiting a potential pattern of violations.” B. Mem Supporting Appl. for Temp.
Relief, Ex. 10 at 1 (emphasis added).

The text of the introduction continues to use the term “screening criteria.” However, the
language no longer refers to use for an “initial screening” but rather for the “review required
under 30 C.F.R. § 104.2” — namely, the pattern criteria. More importantly, MSHA demonstrates
the actual use of the specific pattern criteria in its POV Procedures Summary. A mine satisfying
either set of specific pattern criteria is in POV status and will receive a POV Notice unless
MSHA separately decides that the mine has mitigated its tendency toward S&S
citations/orders/violations.*

2. Process for Designation of POV Status

MSHA provides a Pattern of Violations (POV) Procedures Summary on its website.
B. Mem. Supporting Appl. for Temp. Relief, Ex. 11. If a mine does not meet the specific pattern
criteria, it is not in POV status and no consideration of issuance a POV notice is given to it. On
the other hand, when an operator meets the specific pattern criteria MSHA considers it in POV
status and moves only to a consideration of possible mitigation.

At that point, MSHA headquarters seeks input from the appropriate District Manager, but
not with respect to any of the Pattern Criteria, but rather with regard to three described and
narrowly-drawn “mitigating circumstances” — namely, the mine has been deactivated, mine
ownership has changed to an operator less likely to incur S&S violations, or the operator has
adopted a corrective action plan approved by MSHA. B. Mem. Supporting Appl. for Temp.
Relief, Ex. 11 at 3. Upon receipt of the District Manager’s report on mitigating circumstances,

’ “Words have power and names have meaning.” Unknown author. The majority
persists in incorrectly referring to the “pattern criteria” established in section 104.2(b) and on
MSHA'’s website as “screening criteria.” The change from “screening criteria” to “pattern
criteria” is not outcome determinative but neither is it inconsequential. It demonstrates the
substantive change in section 104.2 with the elimination of the prior section 104.3.

* Here, we are concerned with whether meeting the specific pattern criteria for POV
status means the operator is in POV status and receives a POV notice subject only to a separate
mitigation review. Because the 104.2(a) criteria are virtually identical to the specific criteria, but
without numerical targets, and the process calls for a review only of mitigation factors after the
operator is in POV status, an operator is in POV status after it falls within the specific pattern
criteria.
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an “MSHA POV panel” is to review the mitigation information provided by the District
Manager.” Id. at 1.

3. Panel Recommendation Leading to POV Notice

The POV Panel recommendation related to Brody is dated October 22, 2013, and
comports with the Procedures Summary. S. Mem. Supporting Opp’n to Appl. for Temp. Relief,
Ex. A. After an introduction in which the specific numerical pattern criteria (and only the
specific numerical pattern criteria) are quoted, the Panel memorandum focuses exclusively on,
and rejects, possible mitigation. In Section 1, the Panel discusses and rejects a change of
ownership as a possible reason for mitigation. /d. at 8-10. In Section 2, the Panel discusses and
rejects Brody’s corrective action program as a possible reason for mitigation. /d. at 10-11.
Finally, in Section 3, the Panel discusses and rejects inactivation as a possible reason for
mitigation. Id. at 12.

Thus, POV status was established to the satisfaction of MSHA by the specific pattern
criteria and was then subject to a separate review of narrow mitigation circumstances. No
discretionary consideration appears on the record to have been exercised by MSHA regarding
the POV status once the specific criteria were met; instead, the only discretionary element was
the determination whether MSHA should postpone issuance of a POV Notice on the basis of a
mitigating factor.

The process flowed from the specific pattern criteria, to an inquiry to the District
Manager regarding mitigation, to Panel review of mitigation, to issuance of a POV notice.
Although 253 unproven citations/orders were the basis for Brody’s POV status, the POV Notice
cited 54 citations/orders for S&S violations grouped in four categories of alleged violations in

> The majority asserts that the mitigating circumstances are not limited to the three types
of mitigation identified in the POV Procedures Summary because the Appendix uses the stock
phrase “may include, but are not limited to.” Slip op. at 24. Nowhere in the POV Procedures
Summary, the proposed regulation, or the final regulation does the Secretary discuss or give any
other example of a possible mitigating circumstance. Further in the Panel recommendation
leading to the POV Notice to Brody, the Panel discusses and dismisses each, and only each, of
the three possible reasons for mitigation. S. Mem. Supporting Opp’n to Appl. for Temp. Relief,
Ex. A at 8-12. Even more importantly, as discussed at length in the text infra, consideration of
mitigation comes after an operation is evaluated as being in POV status under the specific
pattern criteria on the website. Therefore, although consideration of mitigation may bear at a
later stage upon issuance of a POV Notice, it is not relevant to the determination under the
specific pattern criteria that an operator is in POV status. Therefore, it is not a discretionary
consideration with respect to whether the operator has reached a number of S&S
citations/orders/violation to be in POV status. Nor does it bear upon whether the operator may
not be considered to be in POV status because it has not reached the outcome determinative
number of citations/orders/violations.
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categories of related hazards. S. Mem. Supporting Opp’n to Appl. for Temp. Relief, Ex. A at 9;
Notice No. 7219154. The groupings ranged from seven to 20 citations/orders.® Notice No.
7219154,

4. Definition of Pattern of Violations

MSHA’s regulation does not define a pattern of violations. However, in this litigation,
the Secretary has now defined a “pattern of violations.” Citing Black’s Law Dictionary, the
Secretary defines the word “pattern” to mean “[a] mode of behavior or series of acts that are
recognizably consistent.” S. Br. at 19-20. MSHA does not elaborate upon the meaning of
“recognizably consistent.”

Then, the Secretary provides specificity as to the number of S&S violations that will
constitute a “series” or “pattern” stating that: “Courts interpreting the term ‘pattern’ as used in
other federal statutes have held that as few as two instances may suffice . . . The risk of an
erroneous POV determination should be measured against that low threshold. . . . [A]s discussed
above, a POV notice may lawfully be predicated on as few as two or three S&S violations.”

S. Br. at 19, 22 (citations omitted).

Therefore, the Secretary’s interpretation of a “pattern of violations” within the meaning
of Section 104(e) of the Mine Act effectively comes down to a “mode of behavior or series of
acts [meaning at least two or three S&S violations] that are recognizably consistent.” The
definition does not include any notion of elevated violations, high degree of negligence, or
accident or injury rate, etc.’

% Three of the citations/orders occurred after the end of the review period of September
2012 to August 2013, an anomaly that MSHA was not able to explain at oral argument. See
Notice No. 7219154; Oral Arg. Tr. 55-56.

7 While this definition has been submitted in briefs before us, the reasonableness of this
definition was not certified to the Commission and was not briefed by the parties. Therefore,
whether this definition is a reasonable interpretation of section 104(e) of the Mine Act is not
before the Commission. Not only is the issue not before us but also MSHA does not further
define the meaning of “recognizably consistent.” Nonetheless, it should be noted that asserting
that a “series” of two or three S&S violations constitutes a POV within the meaning of section
104(e) appears perilously close to being plainly inconsistent with MSHA’s own recognition in
the preamble to the final regulations that POV status is aimed at a small number of recalcitrant
operators. According to “MSHA’s Key Indicators Report, Citations and Orders Issued Report,
All Coal 10/01/2010 - 09/30/2011,” the number of just coal mine 104(a) citations that were
designated S&S averaged 32,616 annually for the four years from 2008 through 2011.
Consequently, a definition of a POV as two or three S&S violations in a series that are
recognizably consistent would appear to put every mine in the mining industries in POV status at

(continued...)
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The Secretary applies its definition to Brody. The POV Notice divides the 54 alleged
violations in Brody’s POV Notice into four categories. One of those categories consists of seven
citations/orders citing conditions and/or practices that allegedly contribute to inadequate
examinations. The Secretary asserts that, separate and apart from other citations identified in the
POV Notice, proof of those seven citations/orders (or some unidentified lesser number but
presumably diminishing to two or three) would suffice to prove a pattern of violations. S. Br.
at 22.

The Secretary contends that the statement of specific pattern criteria which is provided
for at 30 C.F.R. § 104.2(b) and published on MSHA’s website is a statement of policy. Brody
characterizes them as substantive (also referred to as “legislative” rules) requiring notice and
comment. Therein rests the APA notice and comment dispute.

B. The Distinction Between Statements of Policy and Substantive Rules

The importance of notice and comment to transparent and principled governance needs
no elaboration. Am. Hosp. Ass’n v. Bowen, 834 F.2d 1037, 1044 (D.C. Cir 1987); Batterton v.
Marshall, 648 F.2d 694, 700-02 (D.C. Cir. 1980); Pac. Gas & Elec. Co. v. FPC, 506 F.2d 33, 38
(D.C. Cir. 1974). Nor is it necessary to recite from the litany of cases noting the difficulty
encountered in distinguishing among substantive rules, interpretive rules, and statements of
policy. Am. Min. Congress v. MSHA, 995 F.2d 1106, 1109 (D.C. Cir. 1993); Cmty Nutrition
Inst. v. Young, 818 F.2d 943, 946 (D.C. Cir. 1987); Gen. Motors Corp. v. Ruckelshaus, 742 F.2d
1561, 1565 (D.C. Cir. 1984). Finally, by way of preamble, although the APA provides
exemptions from its notice-and-comment requirements, such exemptions must be narrowly
construed. Am. Hosp. Ass’n v. Bowen, 834 F.2d at 1044 (“In light of the obvious importance of
these policy goals of maximum participation and full information, we have consistently declined
to allow the exceptions itemized in [section] 553 to swallow the APA’s well-intentioned
directive.”).

Our recourse, of course, is to the case law that determines the fate of the parties’
arguments. Are the specific pattern criteria established at 30 C.F.R. § 104.2(b) and published on
MSHA'’s website merely a statement of policy or are they a substantive rule? If the specific
pattern criteria are merely a statement of policy, then “[t]he agency retains the discretion and the
authority to change its position—even abruptly—in any specific case because a change in its
policy does not affect the legal norm.” Syncor Int’l Corp. v. Shalala, 127 F.3d 90, 94 (D.C. Cir.
1997).% If the specific pattern criteria constitute a substantive rule then MSHA may not

’(...continued)
MSHA's election. Only the specific numerical pattern criteria not considered “substantive” by
the Secretary stand in the way of such industry-wide application.

® The Secretary has not argued that the specific pattern criteria are an interpretive rule.
(continued...)

36 FMSHRC Page 2062



implement the specific pattern criteria without following the notice-and-comments requirements
of the APA. 5 U.S.C. § 553.

Citing Drummond Co., 14 FMSHRC 661, 686 (May 1992), the Secretary describes the
distinction between a statement of policy and a rule as based upon a two-fold test of whether the
agency’s action: (1) “acts prospectively, i.e., ‘does not impose any rights or obligations,’”” and
(2) “leaves the agency and its decision-makers free to exercise discretion.” S. Br. at 25. Brody
takes only a longer route to reach the same test. It first recites in a more general fashion the
general distinction between substantive rules and statements of policy as set forth in Pacific Gas
& Electric Co. v. FPC, 506 F.2d at 38, and then urges the same test as MSHA, quoting from the
same page of the same case relied upon by the Commission in Drummond — namely, American
Bus Association v. United States, 627 F.2d 525, 529 (D.C. Cir. 1980). B. Br. at 31.

As an initial step in differentiating statements of policy from substantive rules, it is useful
to examine the agency’s basis for its promulgation. Is the agency exercising statutory authority
to supply substance for vague or open-ended statutory guidance? If so, the agency’s action is
likely to be viewed as legislative or substantive. See Paralyzed Veterans of Am. v. D.C. Arena
L.P., 117 F.3d 579, 588 (D.C. Cir.1997) (“If the statute or rule to be interpreted is itself very
general, using terms like ‘equitable’ or ‘fair,” and the ‘interpretation’ really provides all the
guidance, then the latter will more likely be a substantive regulation.”); see also United States v.
Picciotto, 875 F.2d 345, 348 (D.C. Cir. 1989). Although Paralyzed Veterans involved an
interpretive regulation, the importance of its analysis applies equally well to a promulgation
establishing binding enforcement parameters for an open-ended statute such as section 104(e)
that instructs MSHA to develop, by rule, “criteria” for a wholly undefined “pattern of
violations.” 30 U.S.C. § 814(e)(4).

Moreover, an agency’s creation of a numerical prescription by which it will exercise its
authority is especially needful of notice and comment. In Catholic Health Initiatives v. Sebelius,

’(...continued) o
In American Mining Congress v. Mine Safety and Health Administration, the District of

Columbia Circuit Court distinguished between statements of policy and interpretive rules for
purposes of analyzing whether the promulgation is a substantive rule. It first concurred with the
application of a two-step test in cases involving statements of policy. /d. at 1111 (citations
omitted). With respect to interpretive rules, the Circuit Court applied a “legal effect” test
consisting of:

(1) whether in the absence of the rule there would not be an adequate legislative
basis for enforcement action or other agency action to confer benefits or ensure
the performance of duties;(2) whether the agency has published the rule in the
Code of Federal Regulations; (3) whether the agency has explicitly invoked its
general legislative authority; or (4) whether the rule effectively amends a prior
legislative rule.

Id. at 1112. Given the Secretary’s position and the nature of the specific pattern criteria, we
need not concern ourselves with that test in this case.
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617 F.3d 490 (D.C. Cir. 2010), the District of Columbia Circuit Court described the relationship
between an agency’s establishment of numerical targets and rulemaking:

We too have recognized that “numerical limits cannot readily be
derived by judicial reasoning, . . ..” Mo. Pub. Serv. Comm’n v.
FERC,215F.3d 1,4 (D.C. Cir. 2000). Our statement in Missouri
Public Service relied on Hoctor v. USDA, 82 F.3d 165, 170 (7th
Cir. 1996). Hoctor held that an agency performs a legislative
function when it makes “reasonable but arbitrary (not in the
‘arbitrary or capricious’ sense) rules that are consistent with the
statute or regulation under which the rules are promulgated but not
derived from it, because they represent an arbitrary choice among
methods of implementation. A rule that turns on a number is likely
to be arbitrary in this sense.”

Id. at 495 (footnote omitted).

In Hoctor, 82 F.3d at 167-68, the Department of Agriculture established a minimum
height for fences enclosing dangerous animals. The minimum height requirement was
established through an interpretation of the agency’s valid regulation governing the structural
strength of enclosures for housing animals. The height requirement was arbitrary — again in the
sense that a different height could have easily been selected. Thus, not only was the
interpretation binding, but also public comment was especially useful and important. The
Circuit Court found the numerical requirement constituted a substantive rule that could be issued
only after notice and comment.” Id. at 171-72.

 The Hoctor Court expresses especially eloquently the importance of notice and
comment when rights are affected by numerical limits arbitrarily established by the agency:

There is no process of cloistered, appellate-court type reasoning by
which the Department of Agriculture could have excogitated the
eight-foot rule from the structural-strength regulation. The rule is
arbitrary in the sense that it could well be different without
significant impairment of any regulatory purpose. But this does
not make the rule a matter of indifference to the people subject to
it. There are thousands of animal dealers, and some unknown
fraction of these face the prospect of having to tear down their
existing fences and build new, higher ones at great cost. The
concerns of these dealers are legitimate and since, as we are
stressing, the rule could well be otherwise, the agency was obliged
to listen to them before settling on a final rule and to provide some
justification for that rule, though not so tight or logical a
(continued...)
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Indeed, in Hoctor, the Seventh Circuit effectively intertwined the likelihood that an
agency pronouncement effectuating a vague statutory instruction is legislative with a finding that
a numerically based rule binding the agency in the course of implementing a statute is almost
inevitably substantive: “[ W]hen a statute does not impose a duty on the persons subject to it but
instead authorizes (or requires — it makes no difference) an agency to impose a duty, the
formulation of that duty becomes a legislative task entrusted to the agency.” Id. at 169; see also
Mission Grp. Ks., Inc. v. Riley, 146 F.3d 775, 782-84 (10th Cir. 1998).

Consequently, promulgation of arbitrary numerical criteria pursuant to a statutory
directive to implement vague statutory terms creates a strong appearance of legislative type
action. Nonetheless, it is still necessary to apply the acid test, the “rubber meets the road test,”
cited by the parties to determine whether the promulgation is a statement of policy or substantive
rule.

Although the test is described as two-fold, it may aptly be thought of as two sides of a
common coin. See McLouth Steel Prod. Corp. v. Thomas, 838 F.2d 1317, 1320 (D.C. Cir. 1988
(“In practice, there appears some overlap in the Community Nutrition criteria; the second
criterion may well swallow the first.”). If the agency binds itself or others to a set of criteria,
then, as the Hoctor Court expressed, it is vital for the public to have a right to comment."

The Commission recognized this principle in Drummond, when it cited Batterton v.
Marshall. In Batterton, the Circuit Court reviewed a new methodology for determining
unemployment statistics issued by the Department of Labor without following the
notice-and-comment procedures of the APA. The new methodology adversely affected
payments to the State of Maryland under the Comprehensive Employment and Training Act.
Maryland filed an action seeking to vacate the new methodology. Concluding that the new

%(...continued)
justification as a court would be expected to offer for a new
judge-made rule. Notice and comment is the procedure by which
the persons affected by legislative rules are enabled to
communicate their concerns in a comprehensive and systematic
fashion to the legislating agency.

Id at 171.

' In General Electric Company v. EPA, 290 F.3d 377, 382 (D.C. Cir. 2002), the District
of Columbia Circuit noted that separate standards had developed for differentiating statements of
policy from substantive rules. One is the two-step test cited in Drummond, 14 FMSHRC at 686,
and by the parties; the other a three-step test described in Molycorp., Inc. v. EPA, 197 F.3d 543,
545 (D.C. Cir. 1999). The Court found the tests overlapped at the step “in which the court
determines whether the agency action binds private parties or the agency itself.” 290 F.3d at 382
(emphasis added).
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formula constrained discretion, the Circuit Court found the methodology constituted a
substantive rule requiring notice and comment."' 648 F.2d at 696-97, 711.

Voluminous precedent establishes that action by an agency that binds the agency, the
affected public, or both, is a substantive rule. Elec. Privacy Info. Ctr. v. DHS, 653 F.3d 1, 7
(D.C. Cir. 2011) (“Our cases ‘make clear that an agency pronouncement will be considered
binding as a practical matter if it either appears on its face to be binding, or is applied by the
agency in a way that indicates it is binding.’”) (citation omitted); Natural Res. Def. Council v.
EPA, 643 F.3d 311, 321 (D.C. Cir. 2011) (“[B]ecause the Guidance binds EPA regional
directors, it cannot, as EPA claims, be considered a mere statement of policy; it is a rule.”);
CropLife Am. v. EPA, 329 F.3d 876, 882 (D.C. Cir. 2003) (“EPA has enacted a firm rule with
legal consequences that are binding on both petitioners and the agency. . . .”); Gen. Elec. v. EPA,
290 F.3d at 382 (“[T]he court determines whether the agency action binds private parties or the
agency itself”); Syncor v. Shalala, 127 F.3d at 94 (“The primary distinction between a
substantive rule . . . and a general statement of policy, then, turns on whether an agency intends
to bind itself to a particular legal position.”); U.S. Tel. Ass’'nv. FCC, 28 F.3d 1232, 1234-35
(D.C. Cir. 1994) (“[W]e have said repeatedly that it turns on an agency’s intention to bind itself
to a particular legal policy position. . . . [TThe Commissioner has sought to accomplish the
agency hat trick — avoid defense of its policy at any stage.”); McLouth Steel Prod. Corp. v.
Thomas, 838 F.2d 1317, 1322 (D.C. Cir. 1988) (Rule “substantially curtails EPA’s discretion in
delisting decisions and accordingly has present binding effect.”); Cmty. Nutrition v. Young, 818
F.2d at 948 (“[A]gency’s own words strongly suggest that action levels are not musings about
what the FDA might do in the future but rather that they set a precise level of aflatoxin
contamination that FDA has presently deemed permissible.”).

The remaining task regarding the APA dispute, therefore, is to determine whether the
specific pattern criteria established in 30 C.F.R. § 104.2(b) and identified on the website are
binding on MSHA or are binding upon members of the public.

""" In doing so, the Circuit Court cited Pickus v. U. S. Bd. of Parole, 507 F.2d 1107 (D.C.
Cir 1974), in which the Circuit Court set aside criteria for determining the granting of parole,
issued by the U.S. Board of Parole without notice and comment. The Circuit Court found that
the challenged rules greatly impacted the chances for parole and thus substantially affected the
rights of persons subject to the regulations. /d. at 1112-13. In Batterton, supra, Pickus, and
here, the rules are “formulalike” and are binding both with respect to operators that are not in
POV status and operators that are in POV status. Indeed, the criteria in Pickus were not outcome
determinative, and therefore, had less of a binding effect upon decision making than the specific
pattern criteria.
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C. Specific Pattern Criteria Established at 30 C.F.R. § 104.2(b) and Published on
MSHA'’s Website Constitute a Substantive Rule Requiring Notice and Comment.

The problem for the Secretary here is that the specific pattern criteria are not actually
“screening” procedures; they are outcome determinative specific numerical standards for POV
status. Indeed, the Secretary relies upon the binding effect of the specific pattern criteria for its
due process defense. Further, although the Secretary claims MSHA exercises discretion in
deciding upon POV status after application of the specific pattern criteria, the procedures used
by MSHA and the facts of this case compellingly demonstrate otherwise.

With respect to the claimed exercise of discretion, review of the limited mitigation
circumstances occurs after an operator is in POV status under the specific pattern criteria. The
limited mitigation opportunities do not relate to whether the operator is in the POV status. There
is no further discretionary consideration of that issue. Only if an operator meets a separate
mitigation procedure may POV status be avoided. Finally, if the mine does not meet the specific
pattern criteria, it is assured by MSHA that it is not in POV status.

1. The Specific Criteria Are Issued Pursuant to a Statutory Directive to Issue
Rules Implementing Section 104(e) of the Mine Act and Identify Specific
Numerical Criteria for the Determination of POV Status.

In Drummond, the Commission noted the limited significance of an agency’s
classification of its action, recognizing that the agency’s label might be “indicative” but certainly
is not “dispositive.” 14 FMSHRC at 683. “[I]t is the substance of what the [agency] has
purported to do and has done which is decisive.” Chamber of Commerce v. OSHA, 636 F.2d
464, 468 (D.C. Cir. 1980) (internal quotations and citation omitted); see also Brock v. Cathedral
Bluffs Shale Oil Co., 796 F.2d 533, 537-38 (D.C. Cir. 1986). In determining the substance of
what MSHA has done, we look not just at the wording of the promulgation but also its source
and purpose, the methodology used, and most importantly its binding effect upon MSHA and the
public.

Section 104(e) of the Mine Act provides for the issuance of POV Notices, but does not
define a pattern of violations. Instead, Congress gave MSHA the authority and duty to issue
rules determining when a pattern of violations exist. Indeed, the statute provides that “[t]he
Secretary shall make such rules as he deems necessary to establish criteria for determining when
a pattern of violations of mandatory health or safety standards exists.” 30 U.S.C. § 814(e)(4).

In issuing the rules defining and governing patterns of violations, MSHA performs
essentially a “legislative” function delegated to it by Congress. Paralyzed Veterans, 117 F.3d at
588. Further, MSHA has implemented numerical criteria as “specific pattern criteria.”
Obviously, the criteria are “arbitrary” in the sense of being “impossible to give a reasoned
distinction between numbers just a hair on the OK side of the line and ones just a hair on the not-
OK side.” Mo. Pub. Serv. Comm’nv. FERC,215F.3d 1, 5 (D.C. Cir. 2000). The ratio of S&S
citations/orders per 100 inspection hours could have been 7.0, 7.5, 8.5, 9, etc., but MSHA chose
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8.0. Perhaps that is a reasonable number but, regardless, it is arbitrary. MSHA, therefore, has
identified with arbitrary numerical specificity the specific criteria to be used in establishing
whether operators are, or are not, in the POV status broadly created by Congress — a classic
legislative function.

Further, the use of the specific pattern criteria is established in the rule itself at 30 C.F.R.
§ 104.2(b). MSHA apparently recognized it was necessary to use substantive rulemaking to
establish specific pattern criteria. However, it then decided to place the enumeration of the
specific criteria on a website away from notice and comment by the public. It gave public notice
of, and right to comment upon, the ghost of specific pattern criteria but the substance remained
shielded from public comment.

It is oxymoronic to establish the use of specific pattern criteria in the rule itself but then
establish the specific pattern criteria that contain both numerical and durational specifications on
a website immune from public notice or comment. If MSHA may take such an approach here,
there is little to constrain MSHA from creating other standards in the body of the regulations
while placing the substantive terms on its website where they will be sheltered from the APA."
If MSHA may create the existence of criteria by rule but shuffle off the actual substance of the
criteria to a website away from public notice and comment, little is left of the APA.

2. The Specific Criteria of Section 104.2(b) and Published on the Website are
Binding upon MSHA. The Public Was Entitled to Comment Upon Specific

Criteria Eliminating Mines from POV Status.

The Secretary argues that “the screening [specific pattern] criteria do not narrowly
circumscribe MSHA’s discretion.” S. Br. at 26. That statement is clearly false with regard to a
determination that an operator is not in POV status. The specific criteria fully circumscribe
MSHA'’s discretion regarding finding operators that are not POV violators.

Recall, while an agency’s characterization of its pronouncement should be given some
weight, the language of the agency pronouncement is far more important. In American Bus
Association v. United States, the District of Columbia Circuit gave decisive weight to the
Interstate Commerce Commission’s use of the word “will.” Use of “will” rather than “may”
demonstrated that the pronouncement was not a statement of policy. 627 F.2d at 532. In this
case, MSHA’s specific pattern criteria assures operators that “[m]ines must meet the criteria” to
be considered for POV status. B. Mem. Supporting Appl. for Temp. Relief, Ex. 10 at 1

2 In the preamble to the regulation, MSHA offered a nonbinding promise that it will
notify the public of impending changes to the specific pattern criteria and offer a chance for
comment. 78 Fed. Reg. at 5064. Having not given the public a chance to comment upon the
institution of the specific pattern criteria established in section 104.2(b), there seems little reason
to accept as meaningful in any way an informal MSHA assurance that it will want, invite, or
listen to public comments in the future. In any event, the APA does not envision promised
invitations as a substitute for legal rights.
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(emphasis added). Use of the imperative “must” demonstrates compellingly that the agency has
bound itself to not find an operator in POV status if it does not meet the specific criteria.

Indeed, in MSHA’s promulgation of the revised regulation and even in its defense of the
regulation, the Secretary has assured operators that the specific criteria will be the final
determinant that they are not in POV status if they stay below the numerical limits for POV
status established in the specific criteria. In the preamble to the final rule, MSHA stated that it
was posting the specific criteria on its website and that such posting constitutes the

specific criteria, with numerical data, that the Agency will use to
identify mines with a pattern of S&S violations. MSHA has
determined that posting the specific criteria on its Web site,
together with each mine’s compliance data, will allow mine
operators to monitor their compliance records to determine if they
are approaching POV status.

78 Fed. Reg. at 5064.

Thus, the agency reaffirms that an operator not meeting the specific criteria will not be
found in POV status. Without doubt, section 104.2(b) serves as a binding commitment by
MSHA that it will not assert POV status against any operator not meeting the specific pattern
criteria provided for in section 104.2(b) of the regulation and amplified upon on the website.
Because the Secretary has defined a POV as two or three S&S violations in a series that is
recognizably consistent, almost every mine in the mining industries could be issued a POV
Notice absent the assurance provided by MSHA through use of the specific criteria to limit the
number of mines reaching POV status.” Therefore, not only are the specific criteria binding on
MSHA but that binding status upon MSHA provides an important assurance to operators that
POV status will be used not as a typical “enforcement” tool but rather, as intended, only as an
severe weapon directed at those few operators that have demonstrated over a long period a
repeated disregard for the health and safety standards issued under the Mine Act. 78 Fed. Reg. at
5058. At the same time, it positively precludes MSHA from issuing a POV Notice to an operator
that has a pattern of recognizably consistent significant and substantial violations of even the
most important safety standards, if the entirety of the operator’s record remains within the “safe
zone” of the specific pattern criteria.

Perhaps the Secretary simply misperceived that only operators that might be designated
for POV status have an interest in, or right to comment upon, numerical specific pattern criteria
for establishing POV status. If so, MSHA forgets the far broader public that has an interest in

" Just as an example, according to MSHA’s Key Indicators Report, Citations and Orders
Issued Report, All Coal 10/01/2010-09/30/2011, the average number of coal mine 104(a)
citations that were designated S&S averaged 32,616 annually for the four years from 2008
through 2011.
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such standards. Those in the public, the many safe and responsible operators, miners, miners’
representatives, safety societies, and others were not given any chance to comment on the
specific pattern criteria positively eliminating operators from POV status.

The right to notice and opportunity to comment upon threshold levels for exclusion from
POV status is as important as the right to comment upon threshold levels for inclusion. Notice
and comment must be available not only to those who may claim the standards are too strict but
also to those who may believe the standards are too lenient. Self-evidently, broad public sectors
had a right to comment upon these substantive specific pattern criteria that exclude operators
from POV status.

3. The Specific Criteria of Section 104.2(b) and Published on the Website

Effectively are Used by MSHA to Determine POV Status and, Therefore, are
Binding upon Mine Operators with Respect to POV Status.

Given the clarity of the APA that MSHA is required to grant the industry, miners, and
public an opportunity to comment upon specific criteria binding upon MSHA in finding an
operator is not in POV status, we could perhaps forego discussing whether the specific pattern
criteria also are the substantive bases for finding an operator is in POV status. However, the
desire for those with power to have “flexibility” in the exercise of that power is a common
affliction. It is a danger against which the APA is intended to safeguard.

It is vital, therefore, to constrain unlawful reaches for flexibility by Federal agencies. So,
we must also determine whether MSHA’s stretch for “flexibility” by setting the table for specific
pattern criteria by rule 104.2(b) but then putting all the food off the table without permitting
comment by the public is lawful or instead creates a template for an ever broadening host of
website criteria that “flexibly” impose duties and penalties without APA notice-and-comment
procedures. This case illustrates the phenomenon observed by the District of Columbia Circuit
in Appalachian Power Company v. EPA, 208 F.3d 1015 (D.C. Cir. 2000):

Congress passes a broadly worded statute. The agency follows
with regulations containing broad language, open-ended phrases,
ambiguous standards and the like. . . . Law is made, without notice
and comment, without public participation, and without
publication in the Federal Register or the Code of Federal
Regulations. With the advent of the Internet, the agency does not
need these official publications to ensure widespread circulation; it
can inform those affected simply by posting its new guidance or
memoranda or policy statement on its web site. An agency
operating in this way gains a large advantage. “It can issue or
amend its real rules, i.e., its interpretative rules and policy
statements, quickly and inexpensively without following any
statutorily prescribed procedures.” Richard J. Pierce, Jr., Seven
Ways to Deossify Agency Rulemaking, 48 Admin. L. Rev. 59, 85
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(1995). The agency may also think there is another advantage —
immunizing its lawmaking from judicial review.

Id. at 1020 (footnote omitted).

The decision as to whether a purported policy statement effectively circumscribes
discretion is not a mechanical test. Am. Bus Ass’nv. U.S., 627 F.2d at 529-30. A close
examination is required of the language of the pronouncement, its intended effect, and the effect
upon the regulated community.

a. Comparison of 104.2(a) and 104.2(b)

Here, the only commonsense reading of section 104.2 is that operators failing the specific
criteria are in POV status. Thus, they will receive a POV Notice unless MSHA makes a
separate, later finding of mitigation under one of three narrow circumstances.

As demonstrated by the table set forth as Table 2 below, the criteria of section 104.2(a)

merely duplicate the specific criteria of section 104.2(b) except the section 104.2(a) criteria do
not identify numerical standards for POV status.
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Table 2

POV Pattern Criteria Established and Listed
in 30 C.F.R. § 104.2(a)

POV Pattern Criteria Established in 30 C.F.R.
§ 104.2(b) and Listed on Website

(1) Citations for S&S violations;

(2) Orders under section 104(b) of the Mine
Act for not abating S&S violations;

(3) Citations and withdrawal orders under
section 104(d) of the Mine Act, resulting
from the mine operator’s unwarrantable
failure to comply;

(4) Imminent danger orders under section
107(a) of the Mine Act;

(5) Orders under section 104(g) of the Mine
Act requiring withdrawal of miners who have
not received training and who MSHA
declares to be a hazard to themselves and
others;

(6) Enforcement measures, other than section
104(e) of the Mine Act, that have been
applied at the mine;

(7) Other information that demonstrates a
serious safety or health management problem
at the mine, such as accident, injury, and
illness records; and

(1) At least 50 citations/orders for significant
and substantial (S&S) violations issued in the
most recent 12 months.

(2) A rate of eight or more S&S
citations/orders issued per 100 inspection
hours during the most recent 12 months OR
the degree of negligence for at least 25
percent of the S&S citations/orders issued
during the most recent 12 months is “‘high”
or “reckless disregard.”

(3) At least 0.5 elevated citations and orders
[issued under section 104(b); 104(d); 104(g);
or 107(a) of the Mine Act] issued per 100
inspection hours during the most recent 12
months.

(4) An Injury Severity Measure (SM) for the
mine that is greater than the overall Industry
SM for all mines in the same mine type and
classification over the most recent 12 months.

OR

(1) At least 100 S&S citations/orders issued
in the most recent 12 months.

(8) Mitigating circumstances.

(2) At least 40 elevated citations and orders
[issued under section 104(b); 104(d); 104(g);
or 107(a) of the Mine Act] issued during the
most recent 12 months.

Section 104.2(a)(1) duplicates section 104.2(b)(1) and (2) but with less specificity.
Sections 104.2(a)(2)-(6) duplicate sections 104.2(b) (2) and (3). Section 104.2(a)(7) essentially
duplicates section 104.2(b)(4) but again with less specificity.

The Secretary asserts the criteria are not duplicative relying entirely upon 104.2(a)(7) as
the basis for its purported exercise of discretion in deciding upon POV status. In doing so, he
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cites the preamble to the regulation asserting “other factors listed” in the 104.2(a) criteria that are
supposedly not addressed in the specific pattern criteria. S. Br. at 26-27. The cited passage of
the preamble provides that these “other factors™ are:

* Evidence of the mine operator’s lack of good faith in correcting
the problem that results in repeated S&S violations;

* Repeated S&S violations of a particular standard or standards
related to the same hazard;

» Knowing and willful S&S violations;

» Citations and orders issued in conjunction with an accident,
including orders under sections 103(j) and (k) of the Mine Act; and

* S&S violations of health and safety standards that contribute to
the cause of accidents and injuries.

78 Fed. Reg. at 5062.

Of course, a commonplace rule of construction is the “specific governs the general.” See
RadlLAX Gateway Hotel, LLC v. Amalgamated Bank, 132 S. Ct. 2065 (2012) (“When the conduct
at issue falls within the scope of both provisions, the specific presumptively governs, whether or
not the specific provision also applies to some conduct that falls outside the general.”).
Although not directly applicable here, the principle illuminates that the Secretary’s assertion that
MSHA exercises discretion based on generalized “other factors” fails to explain how MSHA
could apply section 104.2(a) criteria to find an operator not to be in POV status once an operator
meets the specific pattern criteria for POV status. Although MSHA lists “other factors” in the
preamble, the Secretary has not suggested how these factors are (1) not subsumed within the
specific criteria; (2) how or when, under MSHA’s procedures, MSHA reviews these factors to
possibly find that an operator that meets the specific pattern criteria for POV status actually is
not in POV status; or (3) when such criteria were examined with respect to Brody.

The first “other factor” suggested by MSHA 1is “lack of good faith.” Because the
operator has already met the specific criteria for POV status, it is impossible to see how a further
demonstration of the absence of good faith could cause MSHA to determine the operator is not
in POV status; it only adds fuel to the POV status fire. It cannot mean an exercise of “good
faith” because MSHA expressly limits a “good faith defense” to a request for mitigation under
the strictly limited basis of an MSHA-approved Corrective Action Program. MSHA'’s intent not
to consider “good faith” is completely encompassed by the limited and specific mitigation
opportunities.

The second “other factor” is repeated S&S violations affecting the same standard or
hazard. Surely, the Secretary cannot be asserting seriously that it may find an operator that,

36 FMSHRC Page 2073



under the numerical specific criteria, must have exceeded the national average for S&S
violations by at least two hundred and fifty percent is not in POV status because the S&S
violations are spread over a wide variety of standards or hazards. This is especially true as
MSHA states in the same section of the preamble that its “data and experience show that
violations of approval, training, or recordkeeping regulations, for example, can significantly and
substantially contribute to health or safety hazards, and may be a contributing cause of an
accident.” 78 Fed. Reg. at 5062-63. Thus, MSHA expanded the range of citations/orders
meriting POV status across the entire gamut of its regulations to training and recordkeeping.
Finally, the third, fourth, and fifth “other factors” are duplicative of the specific criteria for
elevated citations/orders and the Injury Severity Measure of the specific pattern criteria.

It defies logic to credit the Secretary’s suggestion that a review of section 104.2(a)
factors, other than the separate and subsequent consideration of mitigation, could remove an
operator from POV status after a finding by MSHA that the operator meets the numerical
specific pattern. The case for POV status under section 104.2 can only be made stronger by the
so-called “other factors” because the specific criteria are minimum thresholds for POV status.'*
We must apply here the District of Columbia Circuit Court’s caution related to another Federal
agency: “EPA’s claim to have been open to consideration of other factors does not make the
VHS model any less of a rule.” McLouth Steel Prod., 838 F.2d at 1322."

4" Although the revised rule has been in effect only since March 25, 2013, MSHA
conceded at oral argument that, to this point, all operators that have met the specific regulatory
criteria have been issued POV notices.

"> The majority cites two cases in support of treating the specific pattern criteria as a
statement of policy. Neither case supports the majority’s position. In Brock v. Cathedral Bluffs,
796 F.2d at 538, the Circuit Court emphasized the Secretary’s warning that nothing in the
Appendix altered production-operators’ responsibilities. Moreover, nothing whatsoever
constituted a binding norm on the agency to take or refrain from taking any action. Indeed, the
Court emphasized the substantive difference between suggestive words such as “may” and
determinative words such as “will.” Id. (In this case, the key word is “must”). Further, the
Court noted the Attorney General’s Manual on the APA and found that it had elaborated on it so
that “a general statement of policy, on the other hand, does not establish ‘a binding norm.”” /Id. at
537.

As demonstrated above, the specific pattern criteria clearly establish a binding norm for
what does not constitute a Pattern of Violations as well as what does constitute a Pattern of
Violations. Am. Hosp. Ass’n, 834 F.2d at 1051, not only is not helpful to the majority, but
actually reinforces the need for notice and comment. The standards under review only asked that
HHS examine a greater share of operations in given medical areas. On the other hand, the Court
stated: “Were HHS to have inserted a new standard of review governing PRO scrutiny of a given
procedure, or to have inserted a presumption of invalidity when reviewing certain operations, its

(continued...)
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b. MSHA'’s Procedures and Panel Review Accept the Specific Pattern
Criteria as Outcome Determinative

The Pattern of Violations (POV) Procedures Summary states that a District Manager is
only to “report facts relevant to whether there are mitigating circumstances that justify
postponing or not issuing a POV notification.” B. Mem. Supporting Appl. for Temp. Relief, Ex.
11, at 1. Nowhere is there so much as a hint that the District Manager with the most direct
knowledge and information related to the operator is asked for advice or information related to
the 104.2(a) or 104.2(b) pattern criteria, except the narrow and separate possibility for mitigation
unrelated to determining POV status in the first instance.

Again, MSHA’s own statement of procedures circumscribes such review by requiring
that the POV panel’s task is only to make a recommendation whether the mine “should be
excluded from POV notification or have their POV notification postponed due to mitigating
circumstances.” Id. at 1. So, when the procedures call for the POV panel to consider the
information provided by the District Manager, the call is for a review only of information related
to possible mitigation rather than the already met specific criteria for POV status.

In sum, after Brody fell within the specific pattern criteria, MSHA asked the District
Manager for information about, and only about, possible mitigation. The Panel then considered
the information supplied by the District Manager, rejected mitigation, and recommended
issuance of the POV notice. Thus, the process flowed smoothly, as intended, from specific
pattern criteria, to District Manager notice, to Panel review, to issuance of a POV notice.

POV status was determined by Brody’s failure under the specific pattern criteria. There
is no inkling, let alone evidence, that MSHA considered in any meaningful way factors under 30
C.F.R. § 104.2(a) that could only have strengthened the case for POV status. Operators failing
under the specific criteria are for all practical and legal purposes in POV status thereby facing a
POV Notice, subject only to a consideration of mitigation.

13(...continued)
measures would surely require notice and comment, as well as close scrutiny to insure that it was
consistent with the agency’s statutory mandate. See, e.g., Pickus.” Id.

Indeed, the Court cited and distinguished the guidelines before it from the case of Pickus
v. U.S. Board of Parole, 507 F.2d at 1112—-13, where, similarly to the Secretary’s actions in this
case, the parole board established “guidelines establishing specific factors for determining parole
eligibility that were “‘calculated to have a substantial effect on ultimate parole decisions.’” Am.
Hosp. Ass’n, 834 F.2d at 1046; see also Mendoza v. Perez, 754 F.3d 1002 (D.C. Cir. 2014).
Here, the actions by the Secretary established specific binding norms for operators that would
and would not be in POV status. Further, by deleting the prior section 104.3 and inserting the
specific binding pattern criteria established in section 104.2(b) and published on the website, the
Secretary effectuated a change in an existing rule thereby requiring notice and comment.
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c. The Revised Regulation Converted “Screening” Criteria into “Pattern
Criteria Demonstrating Their Binding Effect.

The prior regulation contemplated and provided for a further actual review after
evaluation of what were then “Initial Screening Criteria” in section 104.2. Nothing in the
present regulation, procedures, or actions of MSHA demonstrates anything approaching a
discretionary analysis of pattern factors bearing on POV status after an operator meets the
specific pattern criteria. The prior regulation not only contemplated but also actually provided
for a discretionary review; the revised regulation does not. If an operator meets the specific
pattern criteria, it is in POV status subject only to a separate decision that it has recently
mitigated its history of violations by change of ownership or adoption of a previously MSHA-
approved corrective action program.

Without the notice-and-comment period required by the APA, MSHA in its discretion
may change the numerical or durational (e.g. review every three, four, five, etc. months)
requirements of the specific pattern criteria. The specific pattern criteria are substantive. They
deserve and require public notice and comment.

II.

DUE PROCESS PROCEDURES

The parties focus much of their attention upon MSHA’s use of non-final citations/orders
for issuance of a POV Notice. Brody contends that “violations” as used in Section 104(e) of the
Mine Act may only reasonably mean final actions. Thus, according to Brody, MSHA’s use of
non-final citations/orders to issue a POV Notice fails to reflect proper consideration of the
change from the prior rule and violates the Constitution by depriving Brody of a pre-deprivation
hearing.

The Secretary contends that other sections of the Mine Act use the term “violations” to
mean non-final citations/orders. He further argues that using final actions for issuance of a POV
Notice is impractical and would frustrate the very safety purpose of the statute.

While the Secretary agrees that a valid POV Notice requires the Secretary to prove a
pattern of significant and substantial violations, he asserts that proof of final violations may
await a contest by an operator of a subsequently issued withdrawal order. Consequently, the
critical issue considered below is the point at which MSHA must prove final violations to sustain
a POV Notice — before or after issuance of the POV Notice and the resultant deprivation of
property rights.

A. Due Process

The first principle of due process is that “an individual be given an opportunity for a
hearing before he is deprived of any significant property interest, except for extraordinary

36 FMSHRC Page 2076



situations where some valid governmental interest is at stake that justifies postponing the hearing
until after the event.” Boddie v. Connecticut, 401 U.S. 371, 379 (1971) (emphasis in original);
United States v. James Daniel Good Real Prop., 510 U.S. 43, 53 (1993) (“The right to prior
notice and a hearing is central to the Constitution’s command of due process.”). Due process
ordinarily requires an opportunity for that hearing before the deprivation at issue takes effect.
E.g., Fuentes v. Shevin, 407 U.S. 67 (1972); Bell v. Burson, 402 U. S. 535 (1971); Wisconsin v.
Constantineau, 400 U.S. 433 (1971); Goldberg v. Kelly, 397 U.S. 254 (1970). This is the “root
requirement” of the due process clause. Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542
(1985).

The Secretary concedes that Brody has a property interest in uninterrupted mining
activities. S. Br. at 15. That concession brings the due process clause into play. Boddie v.
Connecticut, 401 U.S. at 378-379. Of course, application of the due process clause is “intensely
practical.” Goss v. Lopez, 419 U.S. 565, 578 (1975). Whether a governmental interest justifies
postponing the hearing until after the deprivation is judged by application of the familiar three
factor test of Mathews v. Eldridge, 424 U.S. 319 (1976):

[T]dentification of the specific dictates of due process generally
requires consideration of three distinct factors: First, the private
interest that will be affected by the official action; second, the risk
of an erroneous deprivation of such interest through the procedures
used, and the probable value, if any, of additional or substitute
procedural safeguards; and, finally, the Government’s interest,
including the function involved and the fiscal and administrative
burdens that the additional or substitute procedural requirement
would entail.

Id. at 334-35.
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B. Private Interest that will be Affected

The parties diverge on the magnitude of effect a POV will have upon Brody. Brody
asserts that its right to operate its mine, including ownership rights and revenues constitute
significant property rights subject to due process protections. See James Daniel Good Real
Prop., 510 U.S. at 48-49. It further asserts that a POV Notice will cause a perpetual series of
temporary shut-downs of portions of its mines resulting in serious harm to its property interests.
It cites Commission cases in which the severe consequences of a POV notice were noted.
Aracoma Coal Co., 32 FMSHRC 1639, 1641 (Dec. 2010) (Opinion of Chairman Jordan
affirming ALJ’s decision); Rockhouse Energy Mining, 30 FMSHRC 1125, 1128 (Dec. 2008)
(ALJ).

The Secretary concedes that an operator has a property interest in continuing its mining
operations without withdrawing miners and that such interest is adversely affected by the POV
rule “because a withdrawal order reduces an operator’s control over its property and imposes
costs on the operator to regain control.” S. Br. at 15-16. However, the Secretary asserts Brody’s
“property rights” are weak because of the large number of citations that have been issued to it
and that, in any event, Brody exaggerates the disruption caused by a withdrawal order.

MSHA's position is undercut by its own preamble to the final POV. In its analysis of
compliance costs, MSHA states: “Withdrawal orders issued under the final rule can stop
production until the condition has been abated. The threat of a withdrawal order provides a
strong incentive for mine operators to ensure that S&S violations do not recur.” 78 Fed. Reg. at
5070.

For this reason, all Commissioners agree that Brody “has a significant property interest in
continuing its mining operations without withdrawing miners.” Slip op. at 16.

C. The Safety Interest

Given the significant harm to property rights and the much preferred right to a pre-
deprivation hearing, the constitutionality of MSHA’s failure to develop or utilize pre-deprivation
procedures for issuance of a POV notice rests in very large measure upon whether the Secretary
has identified circumstances that warrant bypassing the constitutionally-preferred pre-
deprivation hearing. In due process cases, the Supreme Court focuses upon whether the
circumstance “falls under this emergency situation exception to the normal rule that due process
requires a hearing prior to deprivation of a property right” and is one of those “situations in
which swift action is necessary to protect the public health and safety.” Hodel v. Va. Surface
Mining & Reclamation Ass’n, 452 U.S. 264, 300-01 (1981).

In their work lives, miners have a right to a safe and healthful life, not a life shortened or
diminished by carelessness or violations of law by their employer. When there is an imminent
danger to the safety or health of a miner, immediate governmental intervention is required and
constitutionally justified. The Secretary cites the events at Upper Big Branch (UBB) mine in
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April 2010, a horrific tragedy claiming the lives of 29 miners. After such tragedy, there
inevitably arise a host of speculative “what if” questions. What if MSHA had issued UBB a
final POV notice rather than a Potential POV notice? What if MSHA’s computers had not failed
to identify UBB as a continuing violator that deserved a final POV Notice?

It does no disservice to these inevitable concerns to require a dispassionate review of
whether the POV rule is aimed at situations permitting MSHA to override the basic
constitutional right to pre-deprivation due process. Especially in the aftermath of tragedy, there
is a need for clear-eyed reflection lest we unnecessarily sacrifice basic rights to a spasm of pain
and fear. If section 104(e) were aimed at imminent safety and health hazards, then MSHA’s
failure to implement it for 37 years would be reason for a scathing rebuke of MSHA and a
galling monument to government ineptitude. In fact, an objective review demonstrates that
section 104(e) of the Mine Act is not aimed at immediate, current, or even recent hazards;
instead, it is a vaguely worded direction for an extreme remedy taken after lengthy deliberation
in order to change the long-term culture at those few mines that habitually disregard health and
safety standards in a significant and substantial way.'® MSHA has acknowledged:

[T]he majority of mine operators are conscientious about providing
a safe and healthful work environment for their miners. The POV
regulation is not directed at these mine operators. Consistent with
the legislative history, it is directed at those few operators who
have demonstrated a repeated disregard for the health and safety of
miners and the health and safety standards issued under the Mine
Act.

78 Fed. Reg. at 5058.

MSHA, therefore, has found that section 104(e) is not intended to deal with present or
recently past hazards. Instead, its remedial purpose is to change the culture of operators that are
habitually significant and substantial violators of mandatory safety and health rules and to serve
as a warning to any operator that may become lax in adhering to those standards.

' Contrary to the majority’s contention (slip op. at 18 n.13), I do not characterize the
public interest in safety reflected in the POV rule as a “spasm of pain and fear.” I have only
cautioned that after natural or man-made disasters there is a natural tendency to overreact,
sometimes at the cost of constitutional rights and privileges. I would have thought the truth of
that observation obvious to any reader of American history of the 20th or 21st centuries, let
alone those of us who have lived through part of that history. There are over 10,000 S&S
citations/orders issued in the mining industry each year. See slip op. at 35 n.7. Each responds to
a situation allegedly creating a situation reasonably likely to result in a reasonably serious injury.
Yet, I do not think any Commissioner would suggest that operators may be found presumptively
to have committed an S&S violation without a chance to defend. The alleged commission of
S&S violations does not justify deprivation of basic constitutional rights.
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Pursuant to the binding specific pattern criteria, practically speaking, MSHA cannot issue
a POV Notice for at least 14 months from the beginning of the period during which a pattern of
violations is found to exist. It does not diminish the longer term importance of section 104(e) to
acknowledge that the POV rule does not deal with any recent mine hazard. A POV Notice is not
issued in response to day-to-day or even month-to-month violations."’

A partial summary of MSHA’s more immediate enforcement powers under the Mine Act
includes:

1. Section 103(a) — Requires “frequent” inspections; underground mines must be completely
inspected at least four times each year in their entirety and other mines must be inspected in their
entirety at least twice each year.

2. Section 103(i) — Requires spot inspections of methane liberating mines every five, ten, or
fifteen days depending upon amount of methane liberated.

3. Section 103(j) — Requires operators to notify MSHA of any accident and requires that such
notice be provided within 15 minutes for fatal accidents or an injury or entrapment of an
individual which has a reasonable potential to cause death. Section 110(a)(2) provides for a
penalty for failure to provide a required 15 minute notice of up to $65,000.

4. Section 104(a) — MSHA may issue citations to operators for any violation of any mandatory
health or safety standard, rule, order, or regulation and set a mandatory abatement period.
Section 110(a)(1) provides for penalties up to $70,000 for violations depending upon penalty
criteria set forth in section 110(i) of the Mine Act.

5. Section 104(b) — MSHA may issue a withdrawal order requiring withdrawal of miners from
areas in which a citation has not been abated within the time specified by MSHA. Section
110(b)(1) provides for a penalty of up to $7,500 for each day of failed abatement.

6. Section 104(d)(1) — If, during an inspection, an inspector finds a S&S violation of a
mandatory safety or health standard by an unwarrantable failure and during that same inspection
or any other inspection within 90 days finds another unwarrantable failure, the inspector shall
issue a withdrawal order for the area affected by the violation. Section 110(a)(3)(A) provides for
a minimum penalty of $2,000 for a 104(d)(1) violation.

7. Section 104(d)(2) — If an inspector issues a withdrawal order under 104(d)(1), a withdrawal
order shall promptly be issued upon a finding in any subsequent inspection of the existence in
such mine of violations similar to those that resulted in the issuance of the withdrawal order
under paragraph section 104(d)(1) until such time as an inspection of such mine discloses no

"7 The majority euphemistically refers to this 14-month period as “recent compliance
history.” Slip op. at 21.
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similar violations. Section 110(a)(3)(B) provides for a minimum penalty of $4,000 for a
104(d)(2) violation.

8. Section 107 — An inspector shall issue a withdrawal order if the inspector finds an imminent
danger — that is, any condition or practice which could reasonably be expected to cause death or
serious physical harm before such condition or practice can be abated results in a withdrawal
order.

9. Section 108 — Provides for an injunction action in Federal court as a result of various actions
by an operator, including a violation of, or failure to comply with, an order or decision.

10. Section 110(b)(2) — MSHA may seek a penalty of up to $242,000 for any “flagrant”
violation of the Act.

11. Section 110(c), (d), (e), (f), (g), (h) — These sections provide circumstances under which
civil and criminal penalties may be imposed upon officers, directors, agents of a corporate
operator, and others for violations.

12. Higher penalties under the Mine Improvement and New Emergency Response Act of 2006
(“MINER Act”) — The average penalty has increased substantially since passage of the MINER
Act. Further, penalty points are assessed on the basis of both the history of violations and repeat
violations. See 30 C.F.R. § 100.3. Therefore, the sort of conduct that may cause POV trouble
for an operator far more quickly results in greatly enhanced penalties.

13. Impact Inspections — In April 2010, MSHA began to conduct especially intensive
inspections, called “impact” inspections, at mines it determines merit increased attention due to
such matters as numerous violations or withdrawal orders, failures in plan compliance,
inadequate examinations, roof issues, and accidents, injuries, or illnesses. MSHA Press Release
No. 14-1376-NAT, July 24, 2014.

Impact inspections deserve particular attention with respect to the interplay with the POV
rule. Because MSHA tracks violations by operators on a monthly basis, it flags operators with
actually recent disturbing violation trends for impact inspections. As of July 2014, MSHA had
conducted 780 intensive impact inspections resulting in 12,627 citations, 1,170 orders, and 54
safeguards. Id.

The enhanced penalty amounts together with the intensity of impact inspections, means that
MSHA can and does deal immediately with recalcitrant operators in a very real and targeted
manner. Indeed, the Assistant Secretary for Mine Safety and Health has stated recently that “[a]
review of mines receiving impact inspections between September, 2010 and September 30, 2013
that have had at least one follow-up inspection also shows that these inspections have made a real
difference.” Remarks of Joseph A. Main, Assistant Sec’y of Labor for MSHA, NSSGA Meeting,
March 5, 2014; https://www.msha.gov/MEDIA/SPEECHES/2014/NSSGAremarksfinal.pdf.
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The working conditions at mines are by their very nature difficult and hazardous.
Tragically, fatalities and injuries continue to occur despite the best efforts of MSHA, operators,
and miners. However, there is a significant array of regulatory weapons at MSHA’s disposal to
deal with current and recent hazards. Section 104(e)’s purpose is different; it is a long-term
weapon aimed at culture rather than specific hazards.

D. Risk of Erroneous Deprivation and Value of Additional Safeguards

Having recognized the “significant property interest” at stake for Brody and, realistically
knowing that the POV rule is not aimed at circumstances of immediate or even current harm, the
only conceivable ground upon which to base a denial of a fundamental constitutional right is that
there is no risk of erroneous deprivation so the due process rights are insignificant.'®

The Mathews v. Eldridge test is a balancing test of the three factors. However,
“balancing” does not mean assigning a 33.33% share to each of the three factors. The factors
must be balanced holistically. The potential for immediate severe harm to the public interest
may play a greater role than the other two factors. Conversely, the seriousness of the property
rights involved may affect the view taken of the other elements, especially if the contemplated
government action is not in response to immediate or recent circumstances.

That understanding is important here because the property rights of Brody and the
“safety” element are not in equipoise. While the Secretary now disputes the high value of
Brody’s property right to continued operation of its mine, as we have seen, even MSHA in the
preamble to the rule asserted that a POV Notice is “severe.” Indeed, there is little challenge to
Brody’s assertion that issuance of POV Notice may result in the demise of an operation.

'8 In this respect, the majority finds the property interest and the safety interest to be in
equipoise thereby allowing it to assert that Brody’s due process rights depend solely on its
analysis of the adequacy of pre- and post-deprivation procedures. The majority also incorrectly
has analogized the deprivation of any pre-hearing procedure under the Secretary’s POV rule with
the issuance of withdrawal orders under section 104(d). The sections are not similar in any
manner relevant to due process rights. First, section 104(d) deals with a chain of immediate
“unwarrantable failures” in which at the very point of issuance an operator must have
demonstrated “reckless disregard,” “intentional misconduct,” “indifference,” or a “serious lack
of reasonable care.” Emery Mining Corp., 9 FMSHRC 1997, 2003-04 (Dec. 1987); see also
Buck Creek Coal, Inc., 52 F.3d 133, 136 (7th Cir. 1995). Therefore, this is a situation in which
the allegation of immediate operator faults rises to a high level. Further, the chain of withdrawal
orders may be broken by avoiding for the requisite period any additional unwarrantable failures.
For section 104(e), however, the operator must go through an entire mine inspection without an
alleged S&S violation rather than an unwarrantable failure.
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Further, the POV rule does not address a situation of urgency or even recency.'” The
POV rule deals with long-term conduct rather than any immediate, current, or even recent
violation or danger. As it takes more than a year to reach the point of considering a POV Notice,
there is no immediate safety concern counterbalancing the destruction of property interest.
Therefore, the balance between property rights and an immediate public interest tilts very
sharply toward the property rights affected by a POV Notice.

Because a pre-deprivation hearing is constitutionally preferred, cases in which only post-
deprivation procedures are found sufficient generally involve a threat of an imminent or
immediate harm to an important public or governmental interest. This element of imminent
harm is found in the cases cited by the majority. In Ewing v. Mytinger & Casselbery, Inc., 339
U.S. 594 (1950), there was an immediate danger to public safety through the imminent
distribution of mislabeled drugs. In Mackey v. Montrym, 443 U.S. 1 (1979), the Court found an
immediacy to the danger posed by drunk drivers. Finally, Hodel, 452 U.S. 264, involved the
likelihood of significant, imminent mining disasters.

In Hodel, for example, the Court affirmed that “[o]ur cases have indicated that due
process ordinarily requires an opportunity for ‘some kind of hearing’ prior to the deprivation of a
significant property interest.” 452 U.S. at 299. However, the Court found the emergency
situation of an imminent mine disaster justified a post-deprivation hearing summary
administrative action stating: “[t]he question then, is whether the issuance of immediate
cessation orders under § 521(a) falls under this emergency situation exception to the normal rule
that due process requires a hearing prior to deprivation of a property right.” Id. at 300. Citing
Mpytinger, the Court found an immediate cessation order responded “to situations in which swift
action is necessary to protect the public health and safety. This is precisely the type of
emergency situation in which this Court has found summary administrative action justified.” Id.
at 301.

Under the case law, therefore, the application of the factor of risk of erroneous
deprivation of property rights in this case arises in the context that (1) due process ordinarily
requiring a pre-deprivation hearing, (2) issuance of a POV Notice will be highly destructive of
property rights, and (3) the POV Rule applies after a lengthy analysis to long-term situations
and, thus, is not the type of situation justifying summary administrative procedures.

' The majority, much as its wrongfully characterizes my observation of the need to
dispassionately consider the effect of government action upon constitutional rights after a
disaster lest we let the disaster override constitutional rights, also wrongly seizes upon the word
“urgency” in this sentence as if it is used in the sense of “importance” or “significant concern.”
Slip op. at 18. Obviously, the point is that the POV rule is not dealing with preventing or
remedying an immediate danger. Congress found that dealing with operators engaged in a long-
term ongoing pattern of numerous S&S violations is important, and it is. However, it is not a
situation that requires the government to forego elementary and most important due process
rights.
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If the Secretary’s definition of “pattern of violations” is sustained, which has not yet
occurred, and if the Secretary is able to establish a “recognizable pattern” on the basis of two or
three violations, which also has not been confirmed, it would seem likely that MSHA could cull
a small number of provable S&S violations out of dozens or hundreds of unproven
citations/orders. However, allegations of violations and citations are not based upon objective
tests. They are issued by inspectors with all the possibilities for errors, misperceptions, and
human emotions. Further, the Secretary agrees that a substantial number (perhaps 19%) are set
aside in litigation.

Because the POV rule has been issued so long after passage of the Mine Act and the
remedy provided by it is so severe, there may be an inclination that it is so “important” that it
should benefit from some sort of special analysis or constitutional blessing. From a
constitutional law perspective, the POV rule does not deal with an imminent, current, or recent
hazard but rather longer term issues and, thus, does not justify deprivation of an owner’s vital
property interests without some kind of a pre-deprivation hearing.*

Under the POV rule there simply are no pre-deprivation procedures. An operator may
contest individual S&S citations/order but it has no way of knowing whether those
citations/orders would fit into the vaguely-defined notion of a “pattern of violations.”*" The
Secretary contends that operators may request a conference with a field office supervisor but
fails to mention that Brody requested five Part 100 conferences with District Managers involving
22 S&S citations/orders and a grand total of zero were granted. B. Br. at 3. Further, a meeting
may be held with a District Manager before issuance of a POV Notice but only “for the purpose
of correcting any discrepancies. 78 Fed. Reg. at 5061.

The on-line monitoring tool is a useful tracking tool for which MSHA deserves credit.
However, issuance of S&S citations/orders are entirely within the discretion of MSHA
inspectors and, especially in an era of targeted impact inspections based upon computerized
tracking, it does not satisfy due process to assert that an operator may have access to tool that, if
used, may help avoid receiving a POV Notice. The right to a hearing before imposition of a
severe penalty in a non-emergency context is not satisfied by an asserted opportunity to self-
police oneself to foresee and avoid violations of governmental regulations.

20 This is not a suggestion that the only form of pre-deprivation procedures satisfying due
process rights would be litigation of each citation/order through to a final non-appealable order.
The Secretary, acting through MSHA, should have considered a host of alternatives such as a
pre-issuance notice sufficient to allow an operator to know the specific allegations upon which
the POV Notice was based and for expedited review within a time frame and to an extent
reasonably gauged as adequate from a constitutional perspective.

I The Secretary’s suggestion for such challenges may result in greatly increased
litigation and fewer settlements.
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Finally, the extent of citations/orders/violations asserted in a POV Notice is totally within
the control of MSHA. The time it will take to make final determinations upon the
citations/orders that must be proven to sustain a POV Notice ultimately depends upon the type
and number of citations/orders upon which MSHA decides to base a POV Notice. MSHA has
the same right to seek expedited hearings as operators. The Commission’s procedural rules
allow “any party” to file a motion for expedition of proceedings. 29 C.F.R. § 2700.52(a).
Further, once an expedited hearing is requested, the length of time necessary to conduct such
hearing does not depend upon which party requested it.?

MSHA uses computerized tracking capability of citations/orders for impact inspections.
Therefore, MSHA may determine to seek expedited hearings on citations/orders issued to an
operator approaching POV status under the specific pattern criteria.”® Rather than filing a final
POV Notice approximately 14 months after the beginning of the analysis period without any pre-
deprivation due process procedure, MSHA could have proceeded promptly to an expedited
hearing on citations/orders forming the basis for its POV Notice as it monitors its self-built
tracking software.

Here, Brody met the specific pattern criteria on the basis of 253 citations/orders. S.
Mem. Supporting Opp’n to Appl. for Temp. Relief, Ex. A at 9. The POV Notice asserted 54
violations in four categories, the smallest of which was seven citations. Notice No. 7219154.
The Secretary asserts that under its definition of a POV, a hearing on those seven citations could
suffice to prove a pattern of violations.

If MSHA had chosen to base the POV Notice on seven citations as it claims it could, it
could have also expeditiously obtained a decision from an Administrative Law Judge on those
seven citations. Even if MSHA concluded that it needed to cite more citations either for fear of
rejection of its definition of a POV or as a matter of litigation strategy, the decision was entirely
within MSHA’s hands. It is ironic for the Secretary to say with one breath that it may prove a
POV through proof of seven (or fewer) citations/order but in the next breath say that expedited
hearings would take too long to provide the constitutionally required hearing. By deciding upon

22 MSHA can and does work on a POV case before making a “final” decision. Here, for
example, the Panel Memorandum recommending that a POV Notice be issued is dated October
12. S. Mem. Supporting Opp’n to Appl. for Temp. Relief, Ex. A. The POV Notice was sent on
October 24 listing 54 citations/orders. Notice No. 7219154. Obviously, therefore, MSHA was
culling citations/orders for use and preparing the POV Notice for delivery before “final”
approval.

» MSHA cannot seek an expedited hearing until a citation/order is contested and
operators do not need to contest a citation/order until a penalty is assessed. However, as with all
other aspects of the regulatory process, the timing of penalty assessments is wholly within the
control of MSHA.
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the number of citations/orders/violations necessary to prove the existence of a POV, MSHA
determines the amount of time that will be required to prove its case and MSHA may seek
expedited hearings at any time.

Even when the private party’s odds of prevailing are small, the due process clause
commands respect for constitutional rights. Observance of due process requirement for pre-
deprivation hearings does not just protect property interests. In Joint Anti-Fascist Refugee
Committee v. McGrath, 341 U.S. 123 (1951), Justice Frankfurter reflected upon due process as
bedrock upon which our democracy is built:

“[D]ue process,” unlike some legal rules, is not a technical
conception addressed with a fixed content unrelated to time, place
and circumstances. Expressing, as it does in its ultimate analysis,
respect enforced by law for that feeling of just treatment which has
been evolved through centuries of Anglo-American constitutional
history and civilization, “due process” cannot be imprisoned
within the treacherous limits of any formula. Representing a
profound attitude of fairness between man and man, and more
particularly between the individual and government, “due process”
is compounded of history, reason, the past course of decisions, and
stout confidence in the strength of the democratic faith which we
profess.

Id. at 162-163.

Justice Frankfurter’s words have not been lost. The Supreme Court often restates the
principle that the due process clause not only protects the property interests of citizens, it also
supports the conveyance of a feeling that the government is fair and just; that it does not take
property at will; and that all the rights of citizens are respected. See Carey v. Piphus, 435 U.S.
247,266-267 (1978); Marshall v. Jerrico, Inc., 446 U.S. 238, 242 (1980); Nelson v. Adams, 529
U.S. 460, 468 & n.2 (2000).

From these considerations it is clear that: (1) 30 C.F.R. § 104 is an adjunct to a host of
other powerful and immediate enforcement provisions dealing with current or recent alleged
violations; (2) it minimally takes14 months to implement a POV Notice from the beginning of
the relevant time period; (3) the number of citations/orders/violations supporting prosecution is
controlled exclusively by MSHA; and (4) MSHA may initiate hearing processes, with expedited
consideration, even before the end of the 12-month review period. Thus MSHA, rather than the
operator, has virtually complete control over the timing of, and time required for, a hearing on
citations/orders/violations underlying a POV Notice.

Due process is a flexible concept and may be tailored to the circumstances of the specific

situation. Morrissey v. Brewer, 408 U.S. 471, 488-89 (1972). During rulemaking MSHA could
and should have considered differing possibilities for affording some form of pre-deprivation
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impartial judicial type review of alleged violations upon which a POV Notice is to be based.
This is a matter upon which MSHA should have reflected and acted seriously before dispensing
with vital constitutional rights.

I11.

CONCLUSION

Congress and Federal courts wisely have found that notice of and the opportunity to
comment upon rules binding a Federal agency or members of the public are the foundation of
fair and transparent government. In its rulemaking at issue here, MSHA bound itself and
members of the public to arbitrary numerical and specific pattern criteria. In the name of
“flexibility” it has deprived the public of any opportunity to comment upon such criteria. That is
an unlawful failure to obey the Administrative Procedure Act and should be rejected.

Separately, the Secretary defines a pattern of violations to mean a minimal number of
proven violations and, acting through MSHA, controls every aspect of the proceedings upon
which issuance of a POV Notice is based from initial inspection through monitoring of violations
to deciding upon the number and timing of prosecution of citations/orders. Further, MSHA has,
and aggressively uses, a broad and forceful array of enforcement weapons to deal with violations
likely to cause injury and operators that commit such violations. Under these circumstances, the
conditions necessary to warrant denial of some form of a pre-deprivation due process do not
exist.

I would vacate the judge’s decision and not permit the Secretary to proceed with POV
notices until he conducts a rulemaking consistent with this opinion.

William I. Althen
William 1. Althen, Commissioner
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APPENDIX B

Pattern of Violations Screening Criteria - 2013

A computer-generated report is run that retrieves data for the most recent 12 months in
which data are available for every mine under MSHA s jurisdiction. All non-abandoned
mines (on the date the report is generated) are reviewed to determine if a pattern of
violations may exist.

Pattern Criteria (30 CFR §104.2)

The following two sets of screening criteria are used to perform the review required
under 30 CFR §104.2. Mines must meet the criteria in either set to be further
considered for exhibiting a pattern of violations.

Mines meeting all of the following four criteria:

1. At least 50 citations/orders for significant and substantial (S&S) violations
issued in the most recent 12 months.

2. A rate of eight or more S&S citations/orders issued per 100 inspection hours
during the most recent 12 months OR the degree of negligence for at least 25
percent of the S&S citations/orders issued during the most recent 12 months is
“‘high” or “reckless disregard.”

3. At least 0.5 elevated citations and orders [issued under section 104(b); 104(d);
104(g); or 107(a) of the Mine Act] issued per 100 inspection hours during the
most recent 12 months.

4. An Injury Severity Measure (SM) for the mine that is greater than the overall
Industry SM for all mines in the same mine type and classification over the most
recent 12 months.'

Or

Mines meeting both of the following criteria:

1. At least 100 S&S citations/orders issued in the most recent 12 months.

2. At least 40 elevated citations and orders [issued under section 104(b); 104(d);
104(g); or 107(a) of the Mine Act] issued during the most recent 12 months.
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1Severity Measure is the number of lost workdays per 200,000 employee-hours. The Severity
Measure formula is number of lost workdays x 200,000 divided by the number of employee hours.
Office worker and contractor hours and lost workdays are excluded. Lost workdays consist of days
away from work and days of restricted work activity, or statutory days charged as prescribed froma
table of standard charges, e.g., 6,000 days for a fatality or permanent total disability. Only statutory
days are used in the fatality and disability cases.

The Severity Measure for each mine is computed for all lost-workday accidents that occurred during
the most recent 12 months for which injury and employee hour data (as reported under 30 CFR Part
50) is available. Each mine’s severity measure is compared to the applicable severity measure for
the six mine types and classifications over the most recent five years for which closed out data
reported under 30 CFR Part 50 is available.

There are six mine types and classifications used to cakulate the Severity Measure for pattern of vio
lation screenings: underground coal mines; surface coal mines; surface coal facilities; underground
metal and nonmetal mines; surface metal and nonmetal mines; and surface metal and nonmetal
facilities. The Severity Measures for CY 2008-2012 are:

Severity
Mine Type and Classification Measure (SM)
CY 2008-2012
Facility Coal 183.43
Facility M/NM 199.15
Surface Coal 131.72
Surface M/NM 142.51
Underground Coal 438.85
Underground M/NM 278.76
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APPENDIX C

Pattern of Violations Screening Criteria - 2012

A computer-generated report is run that retrieves data for the most recent 12 months in
which data are available for every mine under MSHAs jurisdiction. All non-abandoned
mines (on the date the report is generated) are reviewed to determine if a potential pattern
of violations may exist.

Initial Screening Criteria (30 CFR § 104.2)

The following two sets of screening criteria are used to perform the initial screening
required under 30 CFR § 104.2. Mines must meet the criteria in either set to be further
considered for exhibiting a potential pattern of violations.

Mines meeting all of the following four criteria are further screened to identify those that
meet appropriate criteria, as specified in 30 CFR § 104.3, for a potential pattern of
violations.

1. At least 50 citations/orders for significant and substantial (S&S) violations
issued in the most recent 12 months.

2. A rate of eight or more S&S citations/orders issued per 100 inspection hours
during the most recent 12 months OR the degree of negligence for at least 25
percent of the S&S citations/orders issued during the most recent 12 months is
“*high” or “reckless disregard.”

3. At least 0.5 elevated citations and orders [issued under section 104(b); 104(d);
104(g); or 107(a) of the Mine Act] issued per 100 inspection hours during the
most recent 12 months.

4. An Injury Severity Measure (SM) for the mine that is greater than the overall
Industry SM for all mines in the same mine type and classification over the most
recent 12 months.'

Or

Mines meeting both of the following two criteria are further screened to identify those
that meet appropriate criteria, as specified in 30 CFR § 104.3, for a potential pattern of
violations.

1. At least 100 S&S citations/orders issued in the most recent 12 months.

2. At least 40 elevated citations and orders [issued under section 104(b); 104(d);
104(g); or 107(a) of the Mine Act] issued during the most recent 12 months.
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Pattern Criteria Screening (30 CFR § 104.3)

30 CFR § 104.3 requires that one of the following pattern criteria be met: (1) a history of
repeated S&S violations of a particular standard; (2) a history of repeated S&S violations of
standards related to the same hazard; or (3) a history of repeated S&S violations caused by
unwarrantable failure to comply. Only citations and orders that are final may be considered in
determining if these criteria have been met.

For a pattern of violations review, mines identified during the initial screening must have
at least five S&S citations of the same standard that became final orders of the
commission during the most recent 12 months OR at least two S&S unwarrantable
failure violations that became final orders of the commission during the most recent 12

months.

' Severity Measure is the number of lost workdays per 200,000 employee-hours. The
Severity Measure formula is number of lost workdays x 200,000 divided by the number
of employee hours. Office worker and contractor hours and lost workdays are excluded.
Lost workdays consist of days away from work and days of restricted work activity, or
statutory days charged as prescribed from a table of standard charges, e.g., 6,000 days for
a fatality or permanent total disability. Only statutory days are used in the fatality and
disability cases."

The Severity Measure for each mine is computed for all lost-workday accidents that
occurred during the most recent 12 months for which injury and employee hour data (as
reported under 30 CFR Part 50) is available. Each mine’s severity measure is compared
to the applicable severity measure for the six mine types and classifications over the most
recent five years for which closed out data reported under 30 CFR Part 50 is available.

There are six mine types and classifications used to calculate the Severity Measure for
pattern of violation screenings: underground coal mines; surface coal mines; surface coal
facilities; underground metal and nonmetal mines; surface metal and nonmetal mines;
and surface metal and nonmetal facilities. The Severity Measures for CY 2007-2011 are:

Severity

Mine Type and Classification| Measure (SM)

CY 2007-2011
Facility Coal 188.4
Facility M/NM 190.3
Surface Coal 155.3
Surface M/NM 144.2
Underground Coal 482.6
Underground M/NM 297.9
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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1331 PENNSYLVANIA AVENUE, NW, SUITE 520N
WASHINGTON, D.C. 20004-1710

August 29, 2014

UNITED MINE WORKERS OF AMERICA :
(UMWA), on behalf of MARK A. FRANKS :

V. : PENN 2012-250-D
EMERALD COAL RESOURCES, LP

UNITED MINE WORKERS OF AMERICA
(UMWA), on behalf of RONALD M. HOY

V. PENN 2012-251-D
EMERALD COAL RESOURCES, LP ‘
BEFORE: Jordan, Chairman; Young, Cohen, Nakamura, and Althen, Commissioners
DECISION

These proceedings are before the Commission based on complaints of discrimination
filed by the United Mine Workers of America (“UMWA”) on behalf of Mark A. Franks and
Ronald M. Hoy pursuant to section 105(c)(3) of the Federal Mine Safety and Health Act of 1977,
30 U.S.C. § 801 et seq. (2012) (“Mine Act”).

On June 3, 2013, an Administrative Law Judge issued a decision concluding that Franks
and Hoy had demonstrated by a preponderance of the evidence that they were unlawfully
discriminated against by Emerald Coal Resources, LP as a result of their participation in
activities protected by section 105(c)(1) of the Mine Act.! 35 FMSHRC 1696 (June 2013)
(ALJ).? The Judge further ordered Emerald to pay Mark Franks and Ronald Hoy back pay in the
amounts specified in her order. /d. at 1707. Emerald filed a petition for discretionary review of
the Judge’s decision, which the Commission granted.

"'Section 105(c)(1), 30 U.S.C. § 815(c)(1), provides in pertinent part:

No person shall discharge or in any manner discriminate against or
cause to be discharged or cause discrimination against or otherwise
interfere with the exercise of the statutory rights of any miner . . .
because of the exercise by such miner . . . on behalf of himself or
others of any statutory right afforded by this [Act].

2 On June 6, 2013, the Judge issued an amended decision to correct a clerical error.
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As set forth below, a majority of Commissioners affirms the Judge’s decision that
violations of section 105(c)(1) occurred. Commissioners Young and Cohen would affirm the
decision based on the support of substantial evidence in the record. Chairman Jordan and
Commissioner Nakamura would affirm the decision in result on the basis that the evidence
supports a finding of interference with the miners’ protected rights under the Act. Commissioner
Althen concludes that the operator did not violate section 105(c)(1).

Opinion of Commissioners Young and Cohen, affirming the Judge’s decision:

On review, Emerald argues that the Judge’s decision contains errors of fact and law.
Emerald’s arguments primarily fall into two distinct categories. First, Emerald contends that the
Judge erred in concluding that the activities of Franks and Hoy, taken as a whole, were protected
by the Mine Act. Second, Emerald alleges that the Judge erred in determining that its asserted
business reason was pretextual and not legitimate.

In response, Franks and Hoy contend that the Judge’s decision was correct and that her
findings are supported by substantial evidence in the record. For the reasons that follow,
we agree with the complainants and would affirm the decision of the Judge.

I.

Factual and Procedural Background

A. Franks and Hoy complained of unsafe practices at the mine to their safety
committeeman.

This decision concerns activities at Emerald’s Mine No. 1 from July 2011 through
November 2011. Mine No. 1 is an underground coal mine located in Greene County,
Pennsylvania. Jt. Stip. 1. During this period, Franks and Hoy were each employed as beltmen at
the mine. Jt. Stips. 3-7.

On two separate occasions in August 2011, Franks and Hoy complained of unsafe
practices at the mine to David Moore, a representative of the UMWA safety committee. Tr. 24-
25, 53, 55-56. Specifically, on or around August 17, 2011, and on or around August 29, 2011,
the miners complained that they suspected that one or more firebosses had failed to walk the
length of the beltline while they were performing a preshift examination. Tr. 24-25, 53, 55-56.

Hoy testified that he complained about an examination conducted on July 15, 2011.
Tr. 35; C. Ex. 1. Franks testified that he complained about an examination conducted on July 27,
2011. Tr. 61. Franks also testified that he identified a specific fireboss to Moore. Tr. 47, 49.
The Judge concluded that Franks and Hoy testified credibly. 35 FMSHRC at 1699.

B. The MSHA Investigation

On or about September 22, 2011, an anonymous complaint was filed with the Department
of Labor’s Mine Safety and Health Administration (“MSHA”) pursuant to section 103(g) of the
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Mine Act.’ Jt. Stip. 12. The complaint contained six allegations, one of which was an allegation
that firebosses were not conducting adequate inspections of the beltline.* 35 FMSHRC at 1697-
98; Jt. Ex. 1. Inspectors from MSHA investigated the allegations in the complaint. In the
process they took statements from approximately 34 miners and supervisory personnel, including
Franks and Hoy. Jt. Stips. 13-15, 29, 31-33, 38.

On September 28, 2011, MSHA inspector Thomas Bochna arrived at the mine to
continue the investigation into the section 103(g) complaint. Jt. Stip. 13. Inspector Bochna
approached Franks and asked him if he had ever observed a fireboss “[fail to] perform[] proper
preshift conveyor belt examinations.” Jt. Stip. 14. Franks responded that he was aware of an
incident, the fireboss responsible, and the date on which it occurred. /d.

On that same shift, Franks was called out of the mine and into a meeting which included:
MSHA inspectors Bochna and David Severini; Emerald compliance manager, William Schifko;
Emerald management trainee, Adam Strimer; the local UMWA president, Anthony Swetz; and a
miner’s representative, Bruce Plaski. Jt. Stips. 15, 16. At the meeting, inspector Severini
informed the group that Franks had spoken to inspector Bochna earlier that day, and that Franks
was aware of a specific incident of a failure to perform an adequate examination by a fireboss.
Jt. Stips. 17, 19, 20. Franks refused his request to name the fireboss or the date on which the
allegedly inadequate examination occurred. Jt. Stip. 22.

Later that day, Franks was called back into a meeting with the MSHA inspectors, the
UMWA local president, Emerald management, and a miner’s representative. Jt. Stip. 24.
Inspector Severini again asked Franks to name the fireboss; Franks again declined to disclose
any details. /d.

On September 29, 2011, Franks met with inspector Bochna, compliance manager
Schifko, and local president Swetz. Jt. Stip. 26, 27. Franks stated that he had written the name
of the fireboss in his personal calendar, along with the date of the unperformed exam. Jt. Stip.
27. Franks stated that he would not produce these written records; he did not consider it “worth
it” for him to do so. /d.

3 Section 103(g)(1) provides a miner the “right to obtain an immediate inspection by
giving notice to the Secretary” if he “has reasonable grounds to believe that a violation of [the
Mine Act] or a mandatory health or safety standard exists.” 30 U.S.C. § 813(g)(1). Section
103(g)(1) further provides that “[t]he name of the person giving such notice and the names of
individual miners referred to therein shall not appear in such copy or notification.”

* The Complaint specifically alleged: “(1) Emerald Mine not being inspected properly by
State or MSHA; (2) Beltlines look like a powder keg; (3) C3 longwall belt, E-district belts very
dirty with coal; (4) North Main belt is only 12 blocks long and fireboss wrote up 40 bad rollers
and company did nothing; (5) Belt firebosses ride 4 wheelers and only stop at mandoors to check
belts; (6) Slope belt dirty.” Jt. Ex. 1.
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On October 4, 2011, Hoy was called into Schifko’s office for a meeting. Jt. Stip. 29.
The meeting included MSHA inspectors Severini and Anthony Setaro, Schifko, Strimer, UMWA
member Donald Cogar, and UMWA committeeman Douglas Scott. Jt. Stip. 33. Hoy declined a
request to provide the name of the fireboss who failed to conduct a proper preshift conveyor belt
examination. Jt. Stip. 34. Hoy was asked to name the foreman who he had heard complaining
about inadequate conveyor belt preshift examinations. Jt. Stip. 35. Hoy also refused to disclose
this information. /d. Hoy was also asked to provide written records, contained in his personal
calendar of the names of firebosses who had failed to conduct preshift conveyor belt
examinations and the corresponding dates. Jt. Stip. 36. Hoy declined to disclose this
information as well. Id.

On October 4, 2011, MSHA concluded its investigation into the allegations in the
anonymous complaint. Jt. Stip. 37; Jt. Ex. 2. MSHA issued seven citations to Emerald, but did
not find evidence that firebosses had failed to perform adequate examinations of the belt line. Jt.
Stip. 38; Jt. Ex. 2. The citations were issued in response to three of the allegations contained in
the section 103(g) complaint, specifically: “(2) Beltlines look like a powder kegs, (3) C3
longwall belt, E-district belts very dirty with coal,” and “(6) Slope belt dirty.” Jt. Ex. 2.

C. Emerald’s Investigation

After MSHA completed its investigation, Emerald began its own investigation of the
allegations that were made in the anonymous complaint. Jt. Stip. 39.

On October 20, 2011, Emerald human resources supervisor Christine Hayhurst, UMWA
local president Swetz, and Committeeman Scott met with Franks and then with Hoy. Jt. Stips.
40; 42. The miners refused to provide any further details or produce written records. Jt. Stips.
40-42. On October 24, 2011, Franks met with Hayhurst, Schifko and Swetz and declined to
provide any further information. Jt. Stip. 43.

On November 9, 2011, Franks and Hoy each met with Emerald’s safety manager, Joseph
Pervola, Hayhurst, and committeeman David Baer. Jt. Stips. 45, 48. Again, Franks and Hoy
both declined to name a fireboss or give the date of the unperformed examination. Jt. Stips. 45,
48. Franks and Hoy were subsequently suspended from work without pay for seven days. Jt.
Stips. 46, 49. Their suspension letters state that the suspensions were the result of a “failure to
provide information [] concerning serious allegations of safety violations.” Jt. Stip. 46; Jt. Exs.
3, 4.

Franks and Hoy contend that they refused to provide any information during the
investigations for essentially two reasons: (1) they had previously provided the information to
David Moore, the UMWA safety representative, pursuant to mine policy and (2) they believe
that because MSHA was conducting an investigation pursuant to section 103(g), they were not
required to disclose the names of miners to management. Tr. 18-22, 32-33, 38-39, 47, 50, 58.
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D. Franks and Hoy’s Complaint of Discrimination

On November 10, 2011, Franks and Hoy filed separate discrimination complaints with
MSHA alleging that they had been “targeted by” Emerald and “singled out” “for participating
and cooperating in a section 103(g) complaint investigation conducted by MSHA.” 35
FMSHRC at 1697; Compl. of Discrim., Ex. A at 2, 4. MSHA investigated the allegations and
concluded that the “facts disclosed during the investigation do not constitute a violation of
Section 105(c).” Compl. of Discrim., Ex. B.

On April 23, 2012, pursuant to section 105(c)(3) of the Mine Act, the complainants,
through the UMWA, filed a complaint of discrimination with the Commission alleging that
Emerald interfered with their right to provide information to MSHA during the course of its
investigation and discriminated against them for their exercise of that right.” Compl. of Discrim.
at 8. The miners sought lost wages including regular, overtime, and holiday pay, and to have
any reference to this matter removed from their personnel files. Id. at 10.

E. The Judge’s Decision

On June 6, 2013, an Administrative Law Judge issued a decision concluding that Franks
and Hoy had demonstrated a prima facie case of discrimination, which Emerald failed to rebut
with a credible business reason. 35 FMSHRC at 1703-07. The Judge determined that Franks
and Hoy engaged in protected activities when: (1) they made multiple safety complaints to a
member of the safety committee; (2) they provided information to MSHA during the course of
its investigation; and (3) they provided information to Emerald during the operator’s follow-up
investigation regarding the allegations in the section 103(g) complaint. /d. at 1703. The Judge
held that the seven-day suspension was an adverse action. /d.

Furthermore, the Judge concluded that the evidence demonstrated that Franks and Hoy
were treated with hostility by Emerald as a result of their protected activities. /d. at 1704. In
particular, Emerald management personnel repeatedly called both miners into the office and
demanded that they name a fireboss, even though Franks and Hoy previously provided
identifying information to a representative of the UMWA safety committee, pursuant to accepted
mine policy. /d. The Judge concluded that because Moore investigated a complaint about a
fireboss, and informed Schifko of the exact shift he had investigated, Emerald management was
aware of the identity of an accused fireboss. Id. Despite Moore’s involvement, the Judge found
that Emerald never asked Moore for the name of a fireboss during its investigations. Id. In
addition, the Judge noted that Hoy stated that a co-worker had warned him that he “had a big
target on [his] back for talking to the inspectors,” demonstrating hostility. /d (citing Tr. 33).
The Judge stated that “[t]he miners utilized the avenue open to them, making a complaint
through a safety representative, to avoid the very thing that happened to them, constant

> Section 105(c)(3) permits a miner to file a discrimination claim on his own once the
Secretary of Labor decides that he will not pursue a case on the miner’s behalf. See 30 U.S.C.

§ 815(c)(3).
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harassment and finally retaliation for expressing concern over what they believed to be a
fireboss’ failure to carry out his duties.” Id. at 1704-05.

The Judge rejected Emerald’s argument that it suspended the miners because they refused
to name a fireboss responsible for an inadequate examination, stating that Emerald had presented
no evidence of a policy that required personnel to report unsafe conditions or practices directly
to mine management. /d. at 1705-06. Instead, it was accepted practice at the mine for miners to
report safety hazards either to representatives of the union safety committee or to mine
management. /d. at 1706. The Judge additionally found that compliance manager Schiftko was
aware of the identity of the fireboss who allegedly failed to perform a preshift examination. /d.

The Judge concluded that “[b]ased upon all of these facts, I cannot agree that Emerald
has demonstrated a legitimate business purpose for the discipline.” Id. Instead, the Judge
determined that Emerald’s stated business purpose was a pretext to punish Franks and Hoy for
their protected activities. 1d.

I1.

Disposition
Section 105(c)(1) of the Mine Act provides:

No person shall discharge or in any manner discriminate against or
cause to be discharged or cause discrimination against or otherwise
interfere with the exercise of the statutory rights of any miner . . .
because such miner . . . has filed or made a complaint under or
related to this Act, including a complaint notifying the operator or
the operator’s agent, or the representative of the miners at the coal
or other mine of an alleged danger or safety or health violation in a
coal or other mine, or. . . because of the exercise by such miner,
representative of miners or applicant for employment on behalf of
himself or others of any statutory right afforded by this Act.

30 U.S.C. 815(c)(1).

A complainant alleging discrimination prohibited by the Mine Act establishes a prima
facie case by presenting evidence sufficient to support a conclusion that the individual engaged
in protected activity, that there was an adverse action, and that the adverse action complained of
was motivated in any part by that activity. See Turner v. Nat’l Cement Co. of California,

33 FMSHRC 1059, 1064 (May 2011); Sec’y of Labor on behalf of Pasula v. Consol. Coal Co.,
2 FMSHRC 2786, 2799 (Oct. 1980), rev’'d on other grounds 663 F.2d 1211 (3d Cir. 1981); Sec’y
of Labor on behalf of Robinette v. United Castle Coal Co.,3 FMSHRC 803, 817-18 (Apr. 1981).

The operator may rebut the prima facie case by showing either that no protected activity

occurred or that the adverse action was in no part motivated by protected activity. See Robinette,
3 FMSHRC at 818 n.20. If the operator cannot rebut the prima facie case in this manner, it
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nevertheless may defend affirmatively by proving that it was also motivated by the miner’s
unprotected activity and would have taken the adverse action for the unprotected activity alone.
See id. at 817-18; Pasula, 2 FMSHRC at 2799-800; see also Eastern Assoc. Coal Corp. v.
FMSHRC, 813 F.2d 639, 642-43 (4th Cir. 1987) (applying Pasula-Robinette test).

A. Prima Facie Case
1. Protected Activity
a. Complaints to Moore and Participation in Investigations

The Judge found that Franks and Hoy each complained to David Moore, a representative
of the UMWA safety committee, about inadequate preshift examinations of the beltline. 35
FMSHRC at 1699-1700. Complaints of an alleged safety or health violation to “the operator or
the operator’s agent, or the representative of the miners . . .” are protected by section 105(c)(1)
of the Mine Act. 30 U.S.C. § 815(c)(1) (emphasis added). We conclude that substantial
evidence in the record supports the Judge’s finding that Franks and Hoy engaged in protected
activities.® Both Franks and Hoy testified that they met with Moore to complain about
firebosses on
August 17,2011, and August 29, 2011. Tr. 24-25, 53, 55-56. David Baer, a miner, corroborated
their testimony, testifying that he observed both Franks and Hoy meet with Moore and overheard
their conversations on both occasions. Tr. 63-65.

The Judge noted that Moore’s testimony conflicted with Franks’, Hoy’s, and Baer’s
recollection. 35 FMSHRC at 1699. She found Moore’s testimony to be “opaque and evasive.”
Id. Instead, the Judge credited the testimony of Franks and Hoy, corroborated by Baer. Id. She
concluded that even if Franks and Hoy did not remember the exact date of the meetings
correctly, it did not change her assessment. Id. at 1700. It is well settled that a Judge’s
credibility determinations are entitled to great weight and may not be overturned lightly. Consol.
Coal Co., 35 FMSHRC 2326, 2329 (Aug. 2013) (citations omitted).

Emerald contends that neither Franks nor Hoy provided Moore with enough information
to discover the identity of a fireboss who had been responsible for the allegedly inadequate
preshift examinations. E. Br. at 18-22. We find this contention to be without merit. In fact,
Emerald’s argument is directly contradicted by Moore’s own testimony. Moore testified, “I
knew who the fireboss was [Hoy]| was talking about . . . [Hoy] gave a specific date. I knew the
date he recalled because I already investigated it, so [ knew who he was talking about.” Tr. 129.
Moore said he investigated the allegation that firebosses were signing the date board without
conducting an adequate examination, by checking the date board to see if it had been signed.

% The Commission applies the substantial evidence test when reviewing a Judge’s
factual determinations. 30 U.S.C. § 823(d)(2)(A)(ii)(I). “Substantial evidence” means “such
relevant evidence as a reasonable mind might accept as adequate to support [the Judge’s]
conclusion.” Rochester & Pittsburgh Coal Co., 11 FMSHRC 2159, 2163 (Nov. 1989) (quoting
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)).
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Tr. 123-25; 30 C.F.R. § 75.360(f).

Having provided the necessary identifying information to Moore, Franks and Hoy
declined to restate the substance of their complaints during the course of MSHA’s section 103(g)
investigation, or during the mine’s follow up investigation. However, Franks and Hoy did
confirm during those investigations that they had observed inadequate examinations, they knew
which fireboss was responsible, and they had reported this information to Moore. Jt. Stips. 14,
20, 22,24, 26-27, 34, 36, 40, 42-43, 45; Tr. 18-21. The Judge concluded that to the extent that
Franks and Hoy participated in these investigations, their activities were protected. 33 FMSHRC
at 1703. Section 103(g)(1) specifically provides that the anonymity of the complaining miner
and the miners referred to in the anonymous complaint will be protected. 30 U.S.C. § 813(g)(1)
(“[t]he name of the person giving such notice [to MSHA] and the names of individual miners
referred to therein shall not appear in such copy or notification”) (emphasis added). Indeed, the
statutory right of anonymity in complaints would be illusory, if miners could later be compelled
to identify unnamed miners during the investigation of the complaint. Furthermore and most
importantly, Franks and Hoy had previously provided the necessary identifying information to
Moore, pursuant to mine policy.

b. Emerald’s Policy

The Judge found that Emerald had a safety policy that permitted miners to bring safety
concerns either to a representative of the UMWA safety committee or to mine management.
35 FMSHRC at 1700-01, 1706. If a miner chose to report a concern to the union, the safety
committeeman would then investigate the allegation, and upon finding a valid safety concern,
would report the unsafe condition or practice to management. /d. at 1701, 1706.

The Judge’s finding is supported by substantial evidence in the record. Indeed, the
testimony of Emerald’s own witnesses demonstrates that the accepted practice at the mine was
for miners to bring safety concerns either to their safety committeeman or to mine management.
Schitko, the compliance manager, testified that miners “have the right to take [safety complaints]
to management or their safety committee.” Tr. 84-86. Swetz, the local union president, testified
that a miner “can do it either way” and if a safety committeeman finds validity to a complaint
“then he has to go to management with it.” He stated that “[w]e tell everybody . . . Go to your
mine committee. Go to your safety committee. If you are not satisfied with that, you can go to
management.” Tr. 145, 151.

In enacting the Mine Act, Congress indicated that the concept of protected activity in
section 105(c) “be construed expansively to assure that miners will not be inhibited in any way
in exercising any rights afforded by the legislation.” S. Rep. 95-181, at 36, reprinted in Senate
Subcomm. on Labor, Comm. on Human Res., Legis. History of the Federal Mine Safety and
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Health Act of 1977, at 624 (1978).” We conclude that the Judge correctly concluded that Franks
and Hoy engaged in protected activity.

2. Adverse Action

The Judge found that Franks and Hoy each suffered adverse action in the form of a
seven-day suspension as a result of their involvement in the section 103(g) complaint. 35
FMSHRC at 1703. This finding is unchallenged on review.

3. Discriminatory Motive

To establish a prima facie case, Franks and Hoy must show a connection between the
protected activity and the adverse action. Direct evidence of actual discriminatory motive is
rare. Short of such evidence, illegal motive may be established if the facts support a reasonable
inference of discriminatory intent. Sec’y of Labor on behalf of Chacon v. Phelps Dodge Corp.,
3 FMSHRC 2508, 2510-11 (Nov. 1981), rev’d on other grounds sub nom. Donovan v. Phelps
Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983); Sammons v. Mine Services Co., 6 FMSHRC 1391,
1398-99 (June 1984). The Commission has determined that hostility or “animus” towards the
protected activity, timing of the adverse action in relation to the protected activity, and disparate
treatment may all be considered in determining the existence of a connection between the
protected activity and the adverse action. Chacon, 3 FMSHRC at 2510-11.

The Judge concluded that Franks and Hoy triggered hostility as a result of their protected
activity. 35 FMSHRC at 1704. She noted that mine management repeatedly called Franks and
Hoy into the mine office, and demanded that they name the fireboss. /d. The Judge concluded
that because Emerald’s management was already aware of the identity of the accused
fireboss(es), and because Moore, who had investigated the complaints, was not questioned as
part of Emerald’s investigation, “it is reasonable to infer that Emerald’s continuing questioning
and harassment of Franks and Hoy amounted to hostility toward them for making accusations
against a fireboss.”™ Id.

Emerald maintains that the factual findings the Judge relied on to support her
determination that Emerald had a discriminatory motive are not supported by substantial
evidence in the record. E. Reply Br. at 6-11. More specifically, Emerald contends that the Judge

7 Under the previous Coal Act, the D.C. Circuit held that the reach of “protected
activity” extends to even bad faith or frivolous complaints. Munsey v. FMSHRC, 595 F.2d 735,
742-43 (D.C. Cir. 1978).

® While Schifko testified that he did question Moore about the identity of the fireboss,

Tr. 94-95, there is no evidence in the record suggesting that Moore was the subject of a pattern
of continued questioning, harassment, and threatened disciplinary action.
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erred in stating that Schitko was aware of the identity of the fireboss(es) who were accused of
performing inadequate examinations.’

Substantial evidence in the record supports the Judge’s conclusion that Schifko knew
which firebosses had been accused. Schifko testified that Moore had told him that he had
received a complaint about the adequacy of preshift examinations of the beltline. Tr. 95.
Schitko also testified that Moore informed him that in response to the complaint he had
investigated a specific date and time. Tr. 95-96. Schifko testified that he cross-referenced the
examination books, and learned that two firebosses were responsible for the beltline on the date
Moore mentioned. Tr. 95-96. Schifko also knew the identity of the fireboss who was alleged
not to have properly performed the preshift examination because, as he told Hoy, he had
obtained identifying information from Mark Cole, another beltman at the mine. Tr. 22, 81.

Therefore, Emerald management was aware of five critical facts at the time they
demanded that Franks and Hoy provide the name of a fireboss: (1) an anonymous section 103(g)
complaint had been filed with MSHA regarding examinations of the beltline; (2) an unnamed
miner or miners had complained about the preshift examinations of the beltline to Moore; (3)
Moore had investigated whether an inadequate examination of the beltline had been performed
on a specific date in response to the complaint; (4) the specific date and shift which Moore had
investigated; and (5) Franks had spoken with a MSHA inspector and told him that he had
information relating to the allegation in the section 103(g) complaint.

Emerald argues that its actions did not demonstrate a hostility toward Franks and Hoy
based on the miners’ protected activity because the operator may have also had the intent to
build a record to substantiate a disciplinary action against an accused fireboss. E. Reply Br. at 7.
We find the argument unpersuasive in light of Emerald management’s knowledge of the specific
facts set forth above and how they were acquired.

Emerald knew everything it needed to know to determine the identity of the allegedly-
derelict fireboss(es). Furthermore, it gained some of that knowledge from Moore, a person
Franks and Hoy were permitted to use as a conduit for their safety concerns. Mine management
also knew that, consistent with practice at the mine, Moore had investigated complaints about a
fireboss. Yet the record does not indicate that Emerald put any real pressure on Moore to
provide support for a purported disciplinary action against a fireboss.'

’ Emerald also argues that the Judge’s finding that Franks and Hoy disclosed the identity
of the accused firebosses to Moore is not supported by substantial evidence. We have addressed
this argument in our analysis of protected activity and concluded that substantial evidence does
indeed support the Judge’s finding.

12" Additionally, the fact that Mark Cole made a similar complaint and was not punished
at all after recanting his complaint would seem to be contrary to the interests of any disciplinary
action. If mine management thought that Cole’s complaint might be valid, allowing a witness to
change his story would be harmful to the operator’s investigation, while pressuring a witness to

(continued...)
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Thus, Emerald’s continued questioning of Franks and Hoy, after the MSHA investigation
had been closed, supports the Judge’s reasonable inference that Emerald demonstrated hostility
toward miners who had complained about preshift examinations of the beltline. While other
miners claimed to know the identity of the fireboss(es) at issue, only Franks and Hoy were
pressured to cooperate and punished for failing to do so.

B. Emerald’s Attempted Rebuttal

The operator may attempt to rebut a prima facie case by showing either (1) that the
complainant did not engage in protected activity or (2) that the adverse action was in no part
motivated by protected activity. Robinette, 3 FMSHRC at 818 n.20.

1. Emerald’s Loss of Protection Argument

On review, Emerald argues that the miners’ refusal to identify a fireboss or a specific
examination during the section 103(g) investigation and Emerald’s internal investigation caused
Franks and Hoy to lose the protection afforded by section 105(c). Franks’ and Hoy’s protected
activities included the safety complaints made to their committeeman, as well as their
participation in MSHA’s section 103(g) investigation, and in Emerald’s internal investigation
into the substance of the anonymously filed complaint. 35 FMSHRC at 1703. Both the MSHA
investigation and Emerald’s internal investigation were in response to the filing of an
anonymous section 103(g) complaint."

Emerald contends that the Judge erred in finding that Franks and Hoy did not lose the
protection of the Mine Act, and in holding that the Commission’s decision in Secretary of Labor
on behalf of Pack v. Maynard Dredging Co., 11 FMSHRC 168, 172-73 (Feb. 1989) was
distinguishable. In Pack, a mine security guard was discharged after he failed to report an unsafe
condition to mine management prior to reporting the condition to MSHA. The Commission
affirmed the Judge’s decision that Maynard did not violate section 105(c) when it discharged the
miner. /d. at 173. Pack was fired as a result of his failure to perform his job duties as a security
guard, which included reporting unsafe conditions to management. /d.

The Judge correctly held Pack to be distinguishable. Company policy at Maynard
Dredging required miners to report unsafe conditions directly to management. 35 FMSHRC at
1705-1706. Franks and Hoy, however, followed Emerald’s accepted policy and reported an

1%(...continued)
recant and rewarding him for doing so could only serve the interest of burying the issue.
35 FMSHRC at 1706.

""" Commissioner Althen states that “the record does not reflect that the 103(g) complaint
itself, including who may have filed it, was raised at any of the meetings . ...” Slip op. at 43. This is
incorrect. The substance of the anonymous complaint was the subject of discussion at each
meeting between Emerald management and the miners. See Jt. Ex. 1.
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unsafe practice to a representative of their safety committee. Hence, Franks and Hoy were
correctly found to have engaged in protected activities.'?

2. Emerald’s Legitimate Business Purpose Argument'

Even if the Commission finds that miners engaged in protected activity, an operator may
rebut a prima facie case by proving that the adverse action was in no part motivated by the
protected activity. Robinette, 3 FMSHRC at 818 n.20. The Commission has enunciated several
indicia of legitimate non-discriminatory reasons for an employer’s adverse action. These include
evidence of the miner’s unsatisfactory past work record, prior warnings to the miner, past
discipline consistent with that meted out to the complainant, and personnel rules or practices
forbidding the conduct in questions. Bradley v. Belva Coal Co., 4 FMSHRC 982, 993 (June
1982).

An asserted reason may be found to be pretextual “where the asserted justification is
weak, implausible, or out of line with the operator’s normal business practices.” Sec’y of Labor
on behalf of Price v. Jim Walter Res., Inc., 12 FMSHRC 1521, 1534 (Aug. 1990). A
complainant may establish that an operator’s explanation is not credible by demonstrating:

(1) that the proffered reason has no basis in fact; (2) that the proffered reason actually did not
motivate the adverse action; or (3) that the proffered reason was insufficient to motivate the
adverse action. Turner, 33 FMSHRC at 1073 (citations omitted).

The Judge found that Emerald’s explanation for the suspensions — that Franks and Hoy
were disciplined because of their failure to identify one or more firebosses who they alleged had
failed to perform an adequate preshift examination of the beltline — was “without merit.”

35 FMSHRC at 1706. The Judge concluded that the proffered reason did not motivate the
suspensions, but was instead a pretext to punish the miners for making complaints about a
fireboss. Id. In this regard, she concluded that it was clear that Emerald had previously

12 We note parenthetically that we find it very troublesome that MSHA and Emerald
conducted meetings, both jointly and separately, in which they attempted to force Franks and
Hoy to disclose the names of the miners who were the subject of the anonymous complaint. We
find it even more troubling that inspector Severini informed Emerald management that Franks
was aware of information relating to the unsafe practice that had been reported anonymously to
MSHA pursuant to section 103(g). Jt. Stips. 17-20. We believe that by outing Franks as an
informant to his employer, inspector Severini actively discouraged the filing of anonymous
complaints by miners, irrespective of whether Franks was responsible for the filing of the
complaint.

3 Even our dissenting colleague does not agree with Emerald that Franks and Hoy lost
the protection of the Mine Act. Instead, he would conclude that the complainants engaged in
both protected and unprotected activities. Slip op. at 41.

' Qur affirming colleagues state that “substantial evidence does not support the Judge’s
finding that the operator’s proffered motive was pretextual.” Slip op. at 18. However, they do
not identify findings of fact in the Judge’s decision that are not supported by the record.
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permitted miners to report unsafe practices to a representative of their safety committee, and had
not previously required the complaining miner to report the information directly to management.
Id. at 1703, 1706. She concluded that Franks and Hoy not only alerted a representative of the
safety committee that there was an issue, but also identified the fireboss."” Id. at 1706. The
safety committee representative, Moore, informed management of the details of his
investigation, including the date and shift that he investigated.'® Id. at 1706-07. The Judge also
concluded that based on information from Moore and Cole, mine management knew which
fireboss was accused of not having made a proper examination.'” Therefore, the Judge
determined that Emerald failed to prove that it had a legitimate business reason to suspend
Franks and Hoy."® Id. at 1707.

Emerald argues, based on Schifko’s testimony, that it was justified in its continued
interrogation and ultimate suspension of Franks and Hoy because it did not have sufficient
knowledge of the identity of any firebosses who allegedly did not properly perform their jobs.
E. Br. at 27-29. In particular, Emerald challenges the Judge’s conclusion that Schifko had
knowledge based on the first interview of Mark Cole. E. Br. at 28. According to Schifko, in
Cole’s first interview — conducted by MSHA — he had identified a fireboss, but in a subsequent
interview — conducted solely by Emerald — Cole had recanted. Tr. 77-78. Schifko said that Cole
appeared “very confused and didn’t have much understanding what was alleged” in the MSHA
interview. Tr. 78. But when he was interviewed without the presence of MSHA, Cole changed
his testimony “completely,” said that he “wasn’t even on that belt line,” and “alluded to the fact
that he was coerced into backing people up. . . coerced into what he said originally.” Tr. 78-79.

Schifko’s testimony about what Cole said in the two meetings must be viewed through
the lens of his credibility. The Judge rejected Schifko’s testimony, finding him “to be a polished
but disingenuous witness.” 35 FMSHRC at 1700-01. The Judge’s characterization is supported
by the record. For example, regarding Emerald’s policy that a miner may report safety
complaints either to management or to the UMWA safety committee, Schitko had to be asked
the question five times before he would acknowledge that a miner may report a safety problem to
the safety committee rather than to management. Tr. 84-86. Additionally, Schifko testified that
when he first heard the dates and shifts of the fireboss runs from Cole, he could not determine
the identity of the fireboss because that particular belt is split for purposes of fireboss runs, and
Cole did not say whether it was inby or outby of the split. Tr. 81-82. But this testimony was

"> Her finding is supported by substantial evidence in the record. See slip op. at 7-8;
Tr. 24-25, 47, 53, 55-56, 63-65, 123-24; 129. Moore disputed the testimony of Franks and Hoy
that they identified the fireboss to him, but the Judge found him not to be credible because “[h]is
answers were opaque and evasive.” 35 FMSHRC at 1699.

'® Her finding is supported by substantial evidence. Slip op. at 10; Tr. 95-96.

7 This finding is also supported by substantial evidence. Slip op. at 10; Tr. 22, 81, 95-
96.

'8 Furthermore, there is no indication in the record that Franks or Hoy had ever received
a disciplinary action or had a poor work performance history. Id. at 1706.
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inconsistent with Hoy’s testimony (which the Judge found credible) that Schifko acknowledged
to him that he knew who the fireboss was based on what Cole had said. Tr. 22. Hence, the
Judge was justified in concluding that Schifko was able to determine — from Cole as well as
Moore — the identity of firebosses whose work was being questioned.

We conclude that substantial evidence supports the Judge’s conclusion that Emerald’s
asserted business justification was not credible."” Franks and Hoy reported unsafe practices to
Emerald in a manner that was entirely consistent with the mine’s policy and practice. The
miners at Emerald were permitted to report unsafe practices to management through an
intermediary on the safety committee or the miners could choose to report directly to
management. Mine management had sufficient information to identify firebosses who had
allegedly not properly performed their jobs. Yet, management continued to interrogate Franks
and Hoy, and ultimately suspended them. In the context of retaliation cases under the National
Labor Relations Act, it is recognized that a company’s proffered “legitimate business reason” for
the interrogation of an employee is pretextual when the company already knew the answers to
the questions it was asking the employee. United Serv. Auto. Ass’n v. NLRB, 387 F.3d 908, 916
(D.C. Cir. 2004). Thus, Emerald failed to rebut the complainants’ prima facie case by presenting
a legitimate and credible business reason.

Emerald also contends that irrespective of mine policy, Franks and Hoy were required to
inform management of the details of the complaint that they previously made to their safety
committeeman because management had subsequently become aware that they had complained.

' Tt is well established that courts must usually rely upon circumstantial evidence and
reasonable inferences to establish motivation in discrimination cases. See Desert Palace, Inc. v.
Costa, 539 U.S. 90, 99-100 (2003) (Utility of circumstantial evidence in discrimination cases has
often been acknowledged; such evidence “may [] be more certain, satisfying and persuasive than
direct evidence.”); Sec’y of Labor on behalf of Williamson v. Cam Mining, LLC, 31 FMSHRC
1085, 1089 (“The Commission has recognized that direct evidence of motivation is rarely
encountered; more often, the only available evidence is indirect.”)

Thus, while our concurring and dissenting colleagues would reverse the Judge’s
conclusion that the operator’s purported motivation was pretextual, allegedly due to a lack of
substantial evidence, their opinions do not properly address the circumstantial evidence in
context. The opinion of Chairman Jordan and Commissioner Nakamura does not analyze the
issue. Commissioner Althen acknowledges the role of circumstantial evidence but then
discusses the elements of the prima facie case and rebuttal in isolation, without considering the
interrelationship of the facts respecting each element. Further, he rejects the Judge’s finding that
Emerald had knowledge of the identity of the firebosses without considering the information
Schitko received. He also fails to consider disparate treatment shown by the lack of pressure put
on Moore by Emerald. And he fails to recognize the Judge’s credibility determinations,
especially with regard to Schifko. These facts justify the Judge’s finding of pretext. See Jim
Walter Res. Inc., 28 FMSHRC 983, 991 n.10 (Dec. 2006) (Absence of direct evidence does not
necessarily undercut reasonableness of inferences drawn “when it is difficult or impossible to
obtain direct evidence on the fact to be inferred.”)
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E. Br. at 17-18. This ad hoc revocation of an established policy is evidence that Emerald’s
asserted rationale is out-of-line with its normal business practices. See Price, 12 FMSHRC at
1534. Furthermore, Emerald failed to present any evidence that it had disciplined miners in the
past for reporting an unsafe practice to a safety committeeman and not mine management.”’ See
Bradley, 4 FMSHRC at 993-94.

Finally, we find it relevant that Emerald’s internal investigation concerned the same
allegation that was reported anonymously to MSHA and resulted in a MSHA investigation and
the questioning of 34 Emerald employees. Because of the overlap of the complaints of Franks
and Hoy with the substance of the anonymous section 103(g) complaint, it is impossible to
untangle their discipline from the filing of the section 103(g) complaint. For these reasons, we
affirm the decision of the Judge that Emerald failed to establish that its asserted business
justification was legitimate. Substantial evidence supports the Judge’s finding that Emerald’s
rationale was a pretext. Accordingly, Emerald has not rebutted the complainants’ prima facie
case of discrimination.”!

We are cognizant of a mine operator’s responsibility to investigate misconduct in a mine.
Miners who engage in a pattern of systemic unsafe practices, such as failing to walk the belt
during a pre-shift examination, should face discipline. However, this is not a case in which the
complainants were accused of unsafe behavior or practices; rather, it is a case regarding miners
who reported possible misconduct through established channels of communication. As the Judge
recognized, reporting possible misconduct to an intermediary allows a miner to make a
complaint without fear of harassment or retaliation. 35 FMSHRC at 1704-05. Once that policy
is established, a miner should be able to reasonably rely on its protection. To hold otherwise
would have the effect of discouraging miners from reporting unsafe practices, to the detriment of
the policy goals of the Mine Act.

0 Evidence that the operator has discharged employees, in the past, for failing to conduct
adequate examinations does not establish that the discipline of Franks and Hoy was consistent
with Emerald’s policies. Franks and Hoy have not been accused of failing to perform adequate
examinations.

! Having failed to rebut the prima facie case, an operator may still prevail by
establishing an affirmative defense to the allegations. A mine operator may affirmatively defend
against a prima facie case by proving that it was also motivated by the miner’s unprotected
activity and would have taken the adverse action for the unprotected activity alone. Robinette, 3
FMSHRC at 817-18; Pasula, 2 FMSHRC at 2799-800. This kind of situation is referred to as a
“mixed motive” case. However, on review Emerald did not argue that it took the adverse action
because of both protected and unprotected activity, and that the miners’ unprotected activity, by
itself, was sufficient justification for the adverse action. See E. Br. at 23-29. Accordingly, we
need not address this issue.

36 FMSHRC Page 2102



II1.
Conclusion

We conclude that the Judge below correctly applied the law to the facts and that her
decision is supported by substantial evidence. We would therefore affirm the Judge’s decision.*

/s/ Michael G. Young
Michael G. Young, Commissioner

/s / Robert F. Cohen, Jr.
Robert F. Cohen, Jr., Commissioner

> The Secretary did not participate in this case either before the Judge or before the
Commission. However, after the oral argument, the Secretary, with the Commission’s
permission, filed an amicus curiae brief on the issue of interference with protected rights.
Emerald has filed a response brief, and we have considered both briefs. The Secretary argues
that Franks and Hoy have asserted colorable claims of interference with protected activity under
section 105(c) of the Mine Act, and that these claims should be adjudicated. The Secretary’s
position is consistent with an argument by the UMWA on behalf of Franks and Hoy.
Complainants Br. at 34-35 (“C. Br.”); Oral Arg. Tr. 79-80.

We agree with the Secretary and the UMWA that the Mine Act establishes a cause of
action for unjustified interference with the exercise of protected rights which is separate from the
more usual intentional discrimination claims evaluated under the Pasula - Robinette framework.
This cause of action has been implicitly recognized by the Commission. See Moses v. Whitley
Dev. Corp., 4 FMSHRC 1475, 1478-79 (Aug. 1982); Sec’y on behalf of Gray v. N. Star Mining,
Inc., 27 FMSHRC 1, 7-8 (Jan. 2005). The interference cause of action is based on the language
of section 105(c)(1) of the Mine Act: “No person shall discharge or in any way discriminate
against . . . or otherwise interfere with the exercise of the statutory rights of any miner . . . . 30
U.S.C. § 815(c)(1) (emphasis added). Moreover section 105(c)(2) grants the right to file a
complaint of discrimination with the Secretary to “[a]ny miner . . . who believes that he has been
discharged, interfered with, or otherwise discriminated against . . ..” 30 U.S.C. § 815(c)(2)
(emphasis added).

Although the complaints of Franks and Hoy may be colorable as interference claims, it is
not necessary to reach this issue since we find that substantial evidence supports the Judge’s
determination of discrimination under the Pasula - Robinette framework. Moreover,
consideration of this case as an interference claim would require the Commission to define the
parameters of interference claims, and set forth what is required of a complainant in proving
such a claim and what is required of an operator in defending against such a claim. The Judge
here acknowledged the interference component of this case, but chose to analyze it within the
Pasula - Robinette framework. We defer full Commission analysis of interference claims to an
occasion when a Judge has actually considered a section 105(c) case as an interference claim.
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Separate opinion of Chairman Jordan and Commissioner Nakamura:
I. Introduction

This discrimination proceeding involves two miners who confidentially complained to
their elected union safety committeeman about firebosses conducting inadequate preshift
examinations. After MSHA initiated an investigation pursuant to a section 103(g) safety
complaint, during which the miners’ confidentiality was breached, Mark Franks and Ronald Hoy
were suspended for failing to divulge the names of the firebosses to mine management.

The Judge upheld the miners’ complaints of discrimination under section 105(c)(3) of the
Mine Act. 35 FMSHRC 1696 (June 2013) (ALJ). Although we determine that substantial
evidence does not support the Judge’s finding that the operator’s proffered motive was
pretextual, we nevertheless affirm the Judge’s ruling that Emerald violated section 105(c) of the
Mine Act. We do so because we conclude that the interrogations of the miners and the resulting
suspensions amount to an unjustified interference with their ability to exercise their statutory
rights.

This case requires us to confront the tension that can arise between the need to ensure
that miners are not deterred from lodging safety complaints, and the need for mine managers to
investigate safety issues at their mines. Although we acknowledge the critical importance of an
operator’s need to investigate all allegations of unsafe practices at its mine, that need must be
balanced against the potential chilling effect such investigation may have on the miners’
willingness to make safety complaints in the future. Ironically, if an investigation is conducted
under circumstances and in a manner perceived by the miners as coercive, it may in the long-
term result in a reduction in safety, because miners will be reluctant to speak up about safety
issues.

Investigations in which miners are asked about alleged unsafe activities of their co-
workers are especially delicate. Such questioning has the potential to squelch miners’ initiative
to report such safety problems in the future. Because many miners will be reluctant to criticize
the actions of their fellow miners, any investigation with the potential of eliciting such
information must be narrowly and carefully conducted, to avoid a chilling effect on safety
complaints. The manner in which both MSHA and the operator carried out their investigations
in the instant case could not be further from this description. Indeed, we conclude that in light of
the particular record in this case, the procedures employed by Emerald to investigate the
complaint regarding inadequate belt exams will so significantly deter miners from making any
future safety complaints, that the operator cannot rely on Franks and Hoy’s failure to publicly
identify the belt examiners as justification for its disciplinary action.

1I. Factual and Procedural Background

We adopt the “Factual and Procedural Background” portion of the opinion of
Commissioners Young and Cohen.
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I11. Analysis

A. Discrimination claims under the interference clause of section

105(¢c)(1)

1. Statutory language and Commission case law

Because we are deciding this case under the interference prong of section 105(c), we first
set out the law in this area. Section 105(c)(1) of the Mine Act states that “[n]o person shall
discharge or in any manner discriminate against . . . or otherwise interfere with the exercise of
the statutory rights of any miner.” 30 U.S.C. § 815(c)(1) (emphasis added). Section 105(c)
contains additional references to discrimination complaints based on interference with protected
rights. For instance, section 105(c)(2) permits the filing of a discrimination complaint by a
miner, applicant or representative of miners “who believes that he has been discharged,
interfered with, or otherwise discriminated against.” 30 U.S.C. § 815(c)(2). That subsection
also refers to the Secretary’s complaint to the Commission, which may allege “discrimination or
interference.” Section 105(c)(3) also permits an individual to file a complaint charging
“discrimination or interference” in violation of section 105(c)(1).

The Senate Report states that “[i]t is the Committee’s intention to protect miners against
not only the common forms of discrimination, such as discharge, suspension, demotion . . . but
also against the more subtle forms of interference, such as promises of benefits or threats of
reprisal.” S. Rep. 95-181 at 36 (1977), reprinted in Senate Subcomm. on Labor, Comm. on
Human Res., 95th Cong., Legislative History of the Federal Mine Safety and Health Act of 1977,
at 624 (1978).

In Moses v. Whitely Development Corp., 4 FMSHRC 1475 (Aug. 1982), aff’d, 770 F.2d
168 (6th Cir. 1985), the Commission relied on the “interference” prong of section 105(c) in
ruling that an operator’s interrogation and harassment violated that provision. Id. at 1478-79.
Although Elias Moses had not engaged in protected activity, he was questioned by his foreman
as to whether he had called MSHA after inspectors arrived at the mine to investigate a bulldozer
accident. On two subsequent occasions, in front of the other employees, the foreman again
accused Moses of reporting the accident to MSHA. Id. at 1476-77. Moses was subsequently
laid off and never recalled to work.

In addition to concluding that the operator had discharged Moses in violation of section
105(c), the Commission also considered whether coercive conversations and harassment alone
could constitute a violation of that statutory section. We determined that they could, finding
them to be among the “more subtle forms of interference.” Id. at 1478-79. We explained that:

A natural result of such practices may be to instill in the minds
of employees fear of reprisal or discrimination. Such actions
may not only chill the exercise of protected rights by the
directly affected miners, but may also cause other miners, who
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wish to avoid similar treatment, to refrain from asserting their
rights. This result is at odds with the goal of encouraging miner
participation in enforcement of the Mine Act.

Id. (footnote omitted). Considering the persistence with which the subject of Moses’ supposed
reporting of the accident was raised and the accusatory manner in which it was done, the

Commission determined that the conversations constituted prohibited interference under section
105(c)(1). Id.

We recognized, however, that:

This is not to say that an operator may never question or comment
upon a miner’s exercise of a protected right. Such question or
comment may be innocuous or even necessary to address a safety
or health problem and, therefore, would not amount to coercive
interrogation or harassment. Whether an operator’s actions are
proscribed by the Mine Act must be determined by what is said
and done, and by the circumstances surrounding the words and
actions.

4 FMSHRC at 1479, n.8.

In Secretary of Labor on behalf of Mark Gray v. North Star Mining, Inc., 27 FMSHRC 1
(Jan. 2005), we stated that the issue of whether a management official’s conduct constitutes
interference proscribed by the Act “must be determined by what is said and done, and by the
circumstances surrounding the words and actions.” /d. at 8 (quoting Moses at 1479 n.8). Gray
involved conversations between the assistant superintendent and two miners who had testified
before a grand jury about smoking, ventilation and roof support violations at the mine. Id. at 2.
Visited at his home and repeatedly asked about the grand jury proceeding, miner Mark Gray told
assistant superintendent Brummett that he did not want hard feelings between them because of
the testimony. Brummett replied, “No, they ain’t no hard feelings, unless you put the screws to
me, then I’1l kill you” and then laughed. /d. The next day, Brummett sought assurances from
Gray that Ray Young, the second miner, had not testified against him. Id. at 3. Brummett told
Gray that “if anyone had laid the screws to him that he would whip their ass.” Id. Shortly
thereafter, Gray left his job at North Star and went to work for another mining company.

The Judge dismissed Gray’s discrimination complaint, finding that Brummett’s statement
to Gray at Gray’s home was just an “exaggerated expression, commonly used between friends,”
and that his statement to Gray on the following day was directed at Young, not Gray. Id. at5. In
vacating the decision, the Commission held that the judge examined Brummett’s statements too
narrowly, focusing mostly on the supervisor’s intent or motive. Moreover, the fact that
Brummett’s “whip ass” statement to Gray at the No. 6 mine was directed at Young, not Gray,
was “not determinative of whether, under the circumstances, the statement may have tended to
coerce Gray in the exercise of his Mine Act rights.” Id. at 11, n.13. We pointed out that an
interference analysis must “take into account the economic dependence of the employees on their
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employers, and the necessary tendency of the former, because of that relationship, to pick up
intended implications of the latter that might be more readily dismissed by a more disinterested
ear.” Id. at 9 (quoting NLRB v. Gissel Packing Co., 395 U.S. 575, 617 (1969)). Moreover, we
explained that, unlike the analysis generally referred to as the Pasula-Robinette test, which is
more commonly used in analyzing section 105(c) discrimination complaints, see Sec’y of Labor
on behalf of Pasula v. Consol. Coal Co.,2 FMSHRC 2786, 2799 (Oct. 1980), rev’d on other
grounds 663 F.2d 1211 (3d Cir. 1981); Sec’y of Labor on behalf of Robinette v. United Castle
Coal Co.,3 FMSHRC 803, 817-18 (Apr. 1981), a miner’s complaint of interference with
protected rights does not require proof of an operative’s motive to discriminate. Gray, 27
FMSHRC at 8, n.6. '

In addition, the Commission in Gray, in following the analysis set forth in Moses for
evaluating an operator’s statements in an interference case, explained that Moses drew on
principles developed under the National Labor Relations Act.> We noted in Gray that the
National Labor Relations Board had articulated the following test for determining whether a
violation of section 8(a)(1) of the NLRA occurred (that section makes it unlawful for an
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employer “to interfere with, restrain, or coerce employee’s” exercise of protected rights):

[[nterference, restraint, and coercion under Section 8(a)(1) of the
[NLRA] does not turn on the employer’s motive or on whether the
coercion succeeded or failed. The test is whether the employer
engaged in conduct which, it may reasonably be said, tends to
interfere with the free exercise of employee rights under the
[NLRA]J.

Gray, 27 FMSHRC at 9 (quoting American Freightways Co., 124 NLRB 146, 147 (Jul. 1959)
(citing 29 U.S.C. § 158(a)(1))).}

! We thus reject as inconsistent with our rulings in Moses and Gray, Emerald’s assertion
that there is no separate “interference” claim under section 105(c) of the Mine Act. Emerald
Response to Amicus Br. at 12. Its efforts to distinguish these cases is unavailing. Id. at 13.

* The Commission has previously relied on case law interpreting analogous provisions of
the NLRA for guidance in construing Mine Act provisions. See Sec’y of Labor on behalf of
Bernardyn v. Reading Anthracite, 23 FMSHRC 924, 934 n.8 (Sept. 2001); Pero v. Cyprus
Plateau Mining Corp., 22 FMSHRC 1361, 1368-69, n.11 (Dec. 2000).

’ Consistent with our decision in Gray, we reject the operator’s contention, Emerald

Response to Amicus Br. at 14-15, that section 8(a)(1) of the NLRA is not analogous to the Mine
Act’s discrimination provision in section 105(c).
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2. The Secretary’s proposed test for interference claims

In his amicus brief in this matter, the Secretary has proposed the following test for
evaluating interference claims brought pursuant to section 105(c). He suggests that an
interference violation occurs if:

(1) a person’s action can be reasonably viewed, from the
perspective of members of the protected class and under the
totality of the circumstances, as tending to interfere with the
exercise of protected rights, and

(2) the person fails to justify the action with a legitimate and
substantial reason whose importance outweighs the harm caused to
the exercise of protected rights

Sec’y Amicus. Br. at 10.*

The Secretary suggests that when each of these interests are significant, the inquiry turns
to whether the operator’s actions were sufficiently tailored to advance its business justification
without causing unnecessary harm to protected rights. Id. at 20.

The Secretary’s proposed test is consistent with our prior precedent in this area,
reflecting the standard we articulated in Gray, 27 FMSHRC at 9 (analyzing “whether the
employer engaged in conduct which, it may reasonably be said, tends to interfere with the
exercise of [protected] rights”) (citation omitted) and Moses, 4 FMSHRC at 1478-79 (concluding
that conduct that would “chill the exercise of protected rights” violates section 105(c).’
Accordingly, we adopt this standard as the “interference test” in appropriate section 105(c)
cases, and apply it to the evidence in the record of this case.

* Given that this standard incorporates action that can be “reasonably viewed from the
perspective of members of the protected class,” we are not persuaded by Emerald’s contention
that this is a subjective test based on the claimant’s state of mind. Emerald Response to Amicus
Br. at 17.

> The second prong of the proposed test is also consistent with our case precedent, as we

acknowledged in Moses that not all questioning by an operator about a miner’s exercise of a
protected right necessarily violations section 105(c). See page 20 infra.
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B. Interference claims of Franks and Hoy®*

1. Franks and Hoy’s expectation that they could make a
confidential safety complaint

In order to assess the interference claim, it is critical to understand the need of the miners
to make a confidential complaint. After reviewing the record, it is difficult to overstate how
important confidentiality was to Franks and Hoy when they chose to make their complaint about
inadequate preshift exams to their union safety committeeman. When asked about going to his
safety committeeman rather than going directly to the company with a safety complaint, Hoy
explained “I thought it would be confidential more with Dave Moore and he would look into the
matter deeper.” Tr. 43. Franks testified that he complained to Dave Moore, the safety
committeeman, because he had a “fear of retaliation from the company” and that he expected to
be protected from that retaliation if he went through Moore. Tr. 52. Franks also indicated that
by going to Moore he was trying to avoid getting flack from his fellow miners. Tr. 48. Franks
testified that by going to Moore, he “assumed he [Moore] would approach the company with the
information that I gave him.” Tr. 47. Hoy also testified that he expected Moore to “check into
the matter,” (Tr. 19) and that when he gave the names to Moore “[h]e should have done
something about it.” Tr. 39.

Given the implications of their complaints, it is not surprising that Franks and Hoy
sought confidentiality. The complaints they made about the firebosses were serious charges. A
preshift examiner is required under law to make thorough examinations of certain areas of the
mine and certify in writing that he conducted the exam and noted any hazardous conditions
found. As local union president Anthony Swetz testified, a fireboss who does not conduct an
adequate exam yet certifies that he did so, is not only subject to discipline by his employer, but
also subject to criminal charges brought by government authorities. Tr. 142-43. The firebosses
at the Emerald Mine were hourly union employees. Tr. 39.

Franks and Hoy, in choosing to go to their union safety committeeman - not once, but
twice - were taking the initiative in trying to correct what they viewed as a significant safety
problem, while at the same time ensuring that their complaint would remain confidential. Again

® Emerald argues that the Commission’s consideration of a separate interference claim
will require the development of new record evidence. Emerald Response to Amicus Br. at 4.
However, the operator was on notice well before trial that the miners had raised this cause of
action and consequently, it had the opportunity to defend against this claim at trial. Compl. of
Discrim. at 9 (“Emerald, by and through its agents, has interfered with both Complainants and
other miners’ right under Section 103(g) of the Mine Act to make a complaint about an alleged
danger or safety and health violation without disclosing to Emerald the names of individual
miners referenced in the complaint by interrogating both Complainants about the identity of
individual miners referenced in such a complaint. Such interference violates Section 105(c)(1)
of the Mine Act).”
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and again the record shows that confidentiality was uppermost in their minds. This puts into
stark perspective the potential impact of the very public interrogations that ensued.

Such concerns about confidentiality because of fear of retaliation are very real and have
been recognized by both the courts and Congress. The Seventh Circuit’s discussion of the
informer’s privilege in Dole v. Local 1942, Int’l Bhd. of Elec. Workers, 870 F.2d 368, 372 (7th
Cir. 1989), is in many respects applicable to miners cooperating in mine safety investigations:

The doctrine of the informer’s privilege is not a recent
phenomenon, having its roots in the English common law. . . . The
underlying concern of the doctrine is the common-sense notion
that individuals who offer their assistance to a government
investigation may later be targeted for reprisal from those upset by
the investigation. . . . The privilege recognizes the responsibility of
citizens to cooperate with law enforcement officials and, by
providing anonymity, encourages them to assume this
responsibility. With the threat of reprisal real and unprotected
against, well-intentioned citizens may hesitate or decline to assist
the government in tracking down wrongdoers. The threatened
reprisal may be physical, but the privilege also recognizes the
subtler forms of retaliation such as blacklisting, economic duress
and social ostracism. . . . The most effective means of protection,
and by derivation the most effective means of fostering citizen
cooperation, is bestowing anonymity on the informant, thus
maintaining the status of the informant’s strategic position and also
encouraging others similarly situated who have not yet offered
their assistance.

Id. at 372.

Congress has been motivated by such concerns in enacting “whistleblower” statutes.
Aware of these kinds of issues in the mining industry, Congress included section 103(g) in its
enactment of the Mine Act. Section 103(g) allows a miner to make complaints to the Secretary
about violations of the Mine Act or any mandatory health or safety standard, or an imminent
danger. 30 U.S.C. § 813(a). The legislative history of the Act emphasized that this provision,
which was carried over from the Coal Act, was based on the firm belief “that mine safety and
health will generally improve to the extent that miners themselves are aware of mining hazards
and play an integral part in the enforcement of the mine safety and health standards.” S. Rep.
No. 95-181, at 30 (1977), reprinted in Legis. Hist. at 618.” To protect the reporting miner from

7 MSHA’s Program Policy Manual has recognized the need to protect the identity of
miners who make safety complaints to MSHA. The PPM provides that “[i]nformation received
about violations or hazardous conditions should be brought to the attention of the mine operator

(continued...)
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retaliation, section 103(g) provides that the notice of the complaint provided to the mine operator
by the Secretary is not to include the name of the reporting miner nor the names of the individual
miners involved in the alleged violations. The importance of maintaining confidentiality was
emphasized in the legislative history:

The Committee is aware of the need to protect miners against
possible discrimination because they file complaints, and
accordingly, the Section requires that the name of the person filing
the complaint and the names of any miners referred to in the
compliant not appear on the copy of the complaint which is served
on the mine operator. While other provisions of the bill carefully
protect miners who are discriminated against because they exercise
their rights under the Act, the Committee feels that strict
confidentiality of complainants under Section [103(g)(1)] is
absolutely essential.

Id. at 617.

This review of the importance of protecting the confidentiality of miners making
complaints of others violating the Mine Act provides the backdrop to our analysis of whether a
reasonable miner in Franks and Hoy’s position would be reluctant to lodge future safety
complaints at the mine, given the actions of the operator. The interrogations that resulted in the
suspensions of Franks and Hoy were in fact triggered by a person or persons filing a 103(g)
complaint. The complaint alleged, among other things, that the firebosses “only stop at the
mandoors to check belts,” that the beltlines “look like a powder keg” and that the mine was “not
being inspected properly by State or MSHA.” Jt. Ex. 1.

As part of his investigation into the section 103(g) complaint, MSHA inspector Thomas
Bochna came to the mine, approached Franks, and asked him if he had ever seen a fireboss fail
to perform a proper belt examination. Jt. Stip. 14. Franks told him that he knew of an incident,
the fireboss responsible, and the date on which it happened. 7d.

Given the importance of confidentiality surrounding a 103(g) complaint, it is astounding
that in conducting its interviews, MSHA so publicly revealed Franks and Hoy to both company
and union representatives as persons who could identify firebosses who had performed
inadequate preshift exams. Our dissenting colleague states that any error MSHA might have
made in its handling of the section 103(g) investigation by bringing Franks and Hoy into an

’(...continued)
without disclosing the identity of the person(s) providing the information.” III MSHA, U.S.
Dep’t of Labor, Program Policy Manual, Part 43, at 8 (2003). It further provides that “[i]f a
special inspection is conducted, the MSHA inspector will notify the operator of the complaint
pursuant to 30 C.F.R. 43.4(c), but the inspector must not divulge to the operator the name of the
complainant or the names of any individuals referred to in the complaint.” Id.
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interview attended by management cannot be a basis for finding interference by the operator.
Slip op. at 52. We reiterate that we are not imputing any discriminatory intent (to MSHA or
Emerald) in this analysis; nor do the miners need to prove intent under the interference prong of
section 105(c). Rather, as Gray instructs, we must consider the “totality of the circumstances” in
ascertaining whether the operator’s conduct interfered with the exercise of statutory rights. 27
FMSHRC at 10. In this case, for better or worse, the circumstances included the fact that MSHA
had conducted an investigation in which it made public that Franks and Hoy had knowledge
supporting the allegations of inadequate preshift exams.

Franks and Hoy’s desire for confidentiality was also grounded in their concern about
retaliation from fellow miners if it became public that they had accused the examiners of unsafe
practices. The firebosses about whom they complained were also union members, (Tr. 42) and
this influenced Franks and Hoy’s decision to go their union safety representative. /d. Hoy
testified that he expected to receive some protection by going through Moore. Tr. 43.

Franks and Hoy’s desire for confidentiality was justified, given their description of the
reactions of their fellow employees. After Franks was questioned as part of MSHA’s
investigation, he explained that when he came back to work he “was receiving a lot of flack from
the other workers: they told me not to give the name of the individual.” Tr. 48.

This incident makes clear that others at the mine knew that Franks had spoken with the
MSHA inspectors. This is not surprising, given that the MSHA and management interviews
with Franks and Hoy were not conducted in private, but were attended by many other
individuals. Slip op. at 3-4.

Hoy, for his part, was so troubled that he telephoned MSHA Inspector Severini on
October 5, the day after he had been summoned to a meeting with management and MSHA
officials. Hoy testified that he called MSHA because “I was in the lamp room, and a gentleman
came up to me and told me I had a big target on my back for talking to the inspectors.” Tr. 33.
Hoy confirmed that this gentleman was an hourly employee. Tr. 34.%

Franks and Hoy’s wish for confidentiality seemed to be thwarted at every turn,’
beginning with Franks being called out of the mine to meet with MSHA, Jt. Stips. 15, 16. Given
their preference to report their allegations of safety violations through the private channels
offered by their union safety committeeman, it is not surprising that they would perceive the
repeated interrogations by management (set forth in detail by our colleagues, slip op. at 3-4) as

¥ Hoy also testified that after he talked to Dave Moore he was moved to the opposite side
of the coal mine. A transfer he attributed to complaining about the firebosses. Tr. 37. Frank
testified that he also was moved to the opposite end of the mine from where Dave Moore
worked. Tr. 59-60.

’ Indeed, Hoy ultimately concluded “[a]pparently there is no confidentiality at all, I
found out.” Tr. 44
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coercive. The constant questioning was additionally problematic to them because Franks and
Hoy believed that they did not have to provide the information, due to the existence of the 103(g)
complaint. Tr. 19, 20, 39. Indeed, Franks stated explicitly that “I thought I was protected under
the 103(g)."" Tr. 58.

Unfortunately, the presence of the local union president probably did nothing to assuage
their concerns. Although Anthony Swetz gave lip service to his job as looking out for
“everybody at the local” (Tr. 150), he specifically testified: “There was a blanket allegation
made against 18 firebosses, no specifics, no names, no anything. Several of these firebosses
were very concerned: Am I the focus of this investigation? That’s why I was there [at the
meetings with MSHA and Hoy and Franks].” Tr. 149-50."

It is against this singular backdrop — of MSHA’s very public 103(g) investigation, the
seven citations MSHA subsequently issued to Emerald, the additional fifteen interviews that
management conducted with other miners after the end of the MSHA investigation (after MSHA
interviewed 34 miners), perceived pressure from fellow union employees, local union officials
representing the interests of the firebosses during the interrogations, and the unwavering
expectations of Franks and Hoy that they could make a safety complaint confidentially — that we
will examine whether Emerald’s interrogations and suspensions of these miners were coercive.
Slip op. at 3-5, 23, 25-26. We emphasize again that for the miners to prevail on their
interference claim, proof of the operator’s intent to interfere with the miners’ statutory rights is
not required.

2. Whether the operator’s actions can be reasonably viewed to
interfere with protected activity

We now turn to the specific discrimination claims of Franks and Hoy under the
interference prong of section 105(c). As we discuss below, under the unique circumstances of
this case, we conclude that Emerald interfered with the protected right of Franks and Hoy to
lodge a safety complaint with their union safety committeeman. The events occurring at this
mine coalesced in such a way so that, from the perspective of a miner employed at this mine, the
ability to make such a safety complaint without reprisals was compromised.

The presence of numerous Emerald managers when Franks and Hoy were questioned
during the MSHA investigation and later during Emerald’s investigation, undoubtedly created a
coercive environment to the meetings. See Stoody Company, 320 NLRB 18, 18-19 (Dec. 1995)

' The record does not establish the identity of the individual who made the 103(g)
complaint. Moreover, even if Franks and/or Hoy had made the 103(g) complaint, their views on
the confidentiality rights afforded to them are not necessarily correct. Nonetheless, their
statements demonstrate their views about the importance of 103(g) to miners who make safety-
related complaints and their on-going wish to maintain the confidentiality of their complaints.

' We note that if disciplinary action were taken against the firebosses and grievances
were filed by the union, Swetz and the local union would have represented them.
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(interrogation found coercive when high level supervisor conducted the questioning in his office
(“the core of management authority”)) (citation omitted). More than one manager attended most
of these sessions. William Schifko, the Emerald Compliance Manager, and Christine Hayhurst,
a high-ranking official in the human resources division, attended all of these meetings. The final
meeting with Franks and Hoy also included Joseph Pervola, Emerald’s safety manager. Jt. Stips.
46, 49. Although our dissenting colleague notes Hoy’s statement during the October 4 meeting
with MSHA that he was comfortable with having everyone in the room, slip op. at 42, Hoy
explained in his testimony that he had never been part of a safety hazard investigation before and
that he did not know he had the right to object to some of the participants at the meeting. Tr. 41.

Franks testified that in his first interview with MSHA, the inspector told him everything
would be confidential, that he would not be discriminated against and there would be no
retaliation from the company. Although Franks acknowledged that he told the inspector he was
comfortable with everyone in the room, he testified that “I never participated in a federal
investigation before. I figured this was his investigation,” and that he did not know he had any
right to object. Tr. 49."

The persistence of the managers’ questioning, in the face of the miners’ repeated refusal
to provide the names of the firebosses, also added to the coercive quality of the questioning. See
Moses, 4 FMSHRC at 1479. Emerald’s inquiries continued despite the miners’ prior refusal to
provide the names to the MSHA inspectors and the information to management. Franks was
interviewed by MSHA and management a total of six times; Hoy was interviewed at least three
times. Emerald’s numerous demands that Franks and Hoy reveal the names of the firebosses,
when the miners had clearly made their complaints via what they believed was a confidential
process, highlights the coercion the miners perceived when repeatedly asked a question they had
refused to answer. In fact, Hoy explicitly told Schifko that his questions constituted harassment
and that he would be filing a complaint of discrimination under section 105(c). 35 FMSHRC at
1699.

The consistent responses that Franks and Hoy gave over the course of the nine total
interrogations they endured made it obvious that confidentiality was their foremost concern. At
no time did they retract their complaints that inadequate preshifts had been conducted. Instead
they continued to point out that they had given the requested names and dates to their union
safety committeeman. In short, for fear of retaliation, they did not want to be made to publicly
“finger” offending union firebosses.

It is also relevant that the Emerald managers did not try to dispel the coercive effect of
their questioning by telling Franks and Hoy why they needed them to reveal the identities of the

2 The stipulations also suggest that Franks was brought out of the mine during the
middle of his shift and upon entering the meeting room was asked whether he was comfortable
with everyone in the room. It was only after he had answered “yes,” that he was identified by
the inspector as someone who had admitted to having information regarding the inadequate
examinations. Jt. Stips. 18, 19.
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firebosses and guaranteeing that no adverse action would be taken based on the answers. These
are practices the NLRB takes into account when evaluating whether the questioning of an
employee is coercive. Johnnie’s Poultry Co., 146 NLRB. 770, 775 (Apr. 1964), enforcement
denied on other grounds, 344 F.2d 617, 619 (8th Cir. 1965).

Considering the totality of the circumstances in the case, we conclude that the
suspensions of Franks and Hoy undoubtedly will have a profound impact on many, if not most,
of the miners’ willingness to make safety complaints in the future. Emerald suspended Franks
and Hoy for seven days without pay for the “[f]ailure to provide information you have
concerning serious allegations of safety violations.” Jt. Exs. 3 and 4. It would be the brave
miner, indeed, who would voluntarily allege safety violations in the future, knowing that he or
she might risk suspension (or perhaps discharge) if the information provided was deemed
insufficient by the operator. As counsel for Franks and Hoy correctly pointed out, a “reasonable
miner . . . would be disinclined to risk such consequences by reporting future [safety problems].”
C. Post-Hearing Br. at 27.

In Multi-Ad Services, Inc., v. National Labor Relations Board, 255 F.3d 363 (7th Cir.
2001), the Seventh Circuit ruled that substantial evidence supported the conclusion that
management violated the NLRA by coercively interrogating an employee in a closed-door
meeting about interest in forming a union. The Court set forth the following test to determine
whether an employee would perceives an employer’s actions as coercive:

Factors that ought to be considered in deciding whether a
particular inquiry is coercive include the tone, duration, and
purpose of the questioning, whether it is repeated, how many
workers are involved, the setting, the authority of the person
asking the question, and whether the company otherwise had
shown hostility to the union. We also consider whether questions
about protected activity are accompanied by assurances against
reprisal and whether the interrogated worker feels constrained to
lie or give noncommittal answers rather than answering truthfully.

Id. at 372 (citation omitted).

The Court based its finding of coercion on the following: a closed-door meeting was
conducted in a manager’s office by two people who had authority to fire the worker being
interrogated; they questioned him regarding why he would want to bring a union into the
company; they asked about the worker’s own career advancement; they did not assure him that
reprisals would not be taken against him, and the meeting was conducted after company
managers had expressed uneasiness over union activity. Id.

As this case illustrates, the inquiry regarding whether interrogations are coercive involves
many factors, several of which are present here. To summarize, we find that the operator’s
actions (questioning Franks and Hoy and then suspending them) would be viewed by a
reasonable miner, under the totality of the circumstances, as tending to interfere with the exercise
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of protected rights because: repeated interviews took place where numerous workers were
questioned; upper level management conducted the interviews; the managers questioning the
miners gave no assurances against reprisal, and Franks and Hoy were suspended.

3. The operator’s need for the requested information

Under the next step of the Secretary’s suggested interference test, Emerald must justify
its actions “with a legitimate and substantial reason.” Its rationale, adamantly and consistently
presented both to the judge and to us, is its right — indeed, its responsibility — to investigate
safety complaints at the mine.

We recognize, of course, the right and essential responsibility of mine owners to
investigate safety complaints. The Mine Act itself states that “operators of [coal or other] mines
with the assistance of the miners have the primary responsibility to prevent the existence of
[unsafe and unhealthful] conditions and practices in such mines.” 30 U.S.C. § 801(e). This
bedrock principle is vital to miner safety.

Our decision in Secretary of Labor on behalf of Pack v. Maynard Branch Dredging
Company and Roger Kirk, 11 FMSHRC 168 (Feb. 1989), emphasized the need of an operator to
require miners to report dangerous conditions. In that case, the Secretary argued that when a
miner reports a dangerous condition to MSHA, this “insulates [the miner] from being discharged
for failing to also report that condition to his foreman or co-workers.” Id. at 172. We stated that
this position failed to consider the operator’s right to require the reporting of dangerous
conditions:

While section 2(e) of the Mine Act provides that mine operators
have the primary responsibility to prevent unsafe conditions in
mines, that section adds that miners are to provide assistance to
operators in meeting that responsibility. It would make little sense
to assert that an operator may not receive such assistance because a
miner elects instead to report such a condition only to MSHA.

Id. at 173.

William Schifko, the Emerald compliance manager, explained why he needed the miners
to provide the names: “[I]f you are going to make an accusation against somebody, you have got
to be able to know the facts, and, I mean, you can’t accuse somebody of something without
having some concrete evidence.” Tr. 74. As Christine Hayhurst, Emerald’s human resources
supervisor testified, in actions against individuals for violating safety rules “[w]e need facts. We
need witnesses to stand up against the facts.” Tr. 107.

4. Balancing the miners’ need for confidentiality with the
operator’s need for the requested information

With both of these core concepts in mind — the need for miners to make safety
complaints with no fear of reprisal, and the need for mine operators to fully investigate
safety complaints — we now turn to a balancing of these important interests.
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To determine whether Emerald interfered with Franks’ and Hoy’s protected rights, we
balance the operator’s right to obtain information about an important safety matter with the
rights of Franks and Hoy to make confidential safety complaints. The Secretary articulates this
process in his proposed test by suggesting that, for the operator to prevail, its actions must
present a “reason whose importance outweighs the harm caused to the exercise of protected
rights.”" Sec’y Amicus Br. at 10.

We conclude that the operator’s need to obtain the names of the firebosses and other
pertinent information from Franks and Hoy in the circumstances of this case does not outweigh
the harm to the miners’ protected rights. We fear that other miners at Emerald’s No. 1 Mine, like
Franks, will decide that reporting violations of the Mine Act “[isn’t] worth it.” We are
convinced that the manner in which MSHA conducted the section 103(g) interviews, along with
the multiple interrogations and the resulting suspensions, created an atmosphere where miners
will be extraordinarily reluctant to complain to a safety committeeman or file a section 103(g)
complaint with MSHA. This will work to the detriment of the miners’ safety, because some of
the most important safety mechanisms created by Congress will have been brought to a halt at
this mine.

We articulated a similar concern in our decision in Secretary of Labor on behalf of
Pendley v. Highland Mining Company, 34 FMSHRC 1919 (Aug. 2012). Although we applied
the traditional Pasula-Robinette standard in that case, we recognized that some acts by operators
are materially adverse to miners when they are “*harmful to the point that they could well
dissuade a reasonable worker from making or supporting a charge of discrimination.”” Id. at
1932 (quoting Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 57 (2006). We
emphasized that the Mine Act “recognizes that retaliatory action does not only affect the targeted
miner, but other miners on whom it could have a chilling effect regarding the reporting of safety
hazards.” Id.

In weighing the concerns at stake here, we must examine what information the operator
had already obtained and what additional information it needed to conduct an adequate
investigation into the allegations of unsafe practices at the mine. Obviously the identity of the
firebosses was critical to this inquiry. In evaluating Emerald’s need to extract this information
from Franks and Hoy, however, we are mindful that the operator was not completely handcuffed
by their refusal to reveal the firebosses’ identity. Management, by speaking with safety
committeeman Dave Moore, could have determined the specific date and shift which Moore had
investigated, and thus discovered the identities of the firebosses working those shifts.

1 Counsel for the miners appears to agree with this general approach, stating at oral
argument that “it’s important to allow . . . the operator to collect enough information to take
action on a safety hazard while still balancing the protection for miners.” Oral Ar. Tr. 77.
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Furthermore, Shifko testified that Moore told him that he had received a “generic” complaint
about inadequate preshift exams and had investigated and found no merit to the complaint.

Tr. 94-95. At that stage of its investigation, the operator could have reviewed the particulars of
Moore’s investigation to determine if there was any merit to the allegations. Thus, although
Emerald’s investigation was admittedly made more complicated by Franks’ and Hoy’s refusal to
name the examiners, the inquiry was not rendered impossible by their reluctance to accuse a
fellow miner during the operator’s investigation. Emerald had other avenues for obtaining this
information, and this is an important consideration as we compare its need to make Franks and
Hoy reveal the names with the long-term ramifications such a demand would have on miners’
safety complaints in the future.

Thus, although the operator has raised a serious concern, and on a different factual record
the operator’s need for information might tip the scales in its favor, here we find that Emerald’s
desire to make Franks and Hoy reveal the firebosses’ names did not outweigh the harm caused
by the chilling effects of its efforts. In other circumstances, where, for example, the inquiries
were held in private, one-on-one meetings, the union protection was undiluted, and there was no
background of an MSHA investigation gone awry by being conducted in such a public fashion,
an operator might prevail.'* But that is not the record in this case, nor the circumstances under
which Franks and Hoy were forced to navigate after attempting to make a confidential safety
complaint.

' In balancing these two important interests, we also ask whether the operator’s actions
were narrowly tailored enough to promote its business justification without undue interference to
the rights of the miners. In the context of the NLRA, for example, it has been held that a
company rule must be “narrowly tailored to achieve the employer’s purpose without chilling
protected activity.” Guardsmark, LLC v. NLRB, 475 F.3d 369, 376-376 (D.C. Cir. 2007)
(quoting Cmty. Hosps. of Cent. Cal. v. NLRB, 335 F.2d 1079, 1088 (D.C. Cir. 2003)). Given
Franks and Hoy’s reaction to the MSHA interviews, it should have been clear to the operator that
the way it conducted its subsequent investigation would hardly foster an atmosphere conducive
to Franks and Hoy providing the names of the offending firebosses. In addition to safety
manager Shifko, also present for Emerald at these meetings was human resources representative
Catherine Hayhurst. As before, union officers were present, but Swetz testified, they were there
to protect the interests of the accused firebosses. Tr. 149-50.
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Given the particular context in which the events at the Emerald mine unfolded, we
conclude that the operator’s actions, if allowed to stand, would have a chilling effect on the
miners there, who, we believe, will think carefully before voicing a safety concern to MSHA or a
safety committeeman in the future. We believe that the operator’s need to obtain the information
was, in this case, outweighed by the potentially chilling effect of the investigations and
suspensions that occurred. Consequently, we would affirm the Judge’s decision finding a
violation of section 105(c) of the Mine Act.

/s/ Mary Lu Jordan
Mary Lu Jordan, Chairman

/s/ Patrick K. Nakamura
Patrick K. Nakamura, Commissioner

36 FMSHRC Page 2119



Commissioner Althen, dissenting:

The willful refusal of miners to cooperate with a safety investigation is contrary to the
fundamental principle of miner participation and assistance in achieving a safe and healthful
mining environment. Such conduct imperils rather than empowers miners and is properly
subject to discipline.

I.

Governing Legal Principles

A. Framework for Analysis

The National Labor Relations Act (NLRA) and the Mine Act protect miners against
discrimination by management because of activities protected by the respective laws. They also
protect miners against interference with the statutory rights provided by the respective statutes.
Therefore, it is appropriate that the National Labor Relations Board and Federal Mine Safety and
Health Review Commission should look to one another’s enforcement of such rights for legal
principles related to the protection of miners. Sec’y on behalf of Gray v. North Star Mining, Inc.,
27 FMSHRC 1, 9 (Jan. 2005); see also Moses v. Whitely Development Corp., 4 FMSHRC 1475
(Aug. 1982), aff’d, 770 F.2d 168 (6th Cir. 1985). It is equally important to understand that
different concepts animate the relationship between management and miners in labor matters
versus safety matters.

The premise of the NLRA is that miners and management are adversaries with respect to
wages, hours, and terms and conditions of employment. Am. Ship Bldg. Co. v. NLRB, 380 U.S.
300, 317 (1965) (“Having protected employee organization in countervailance to the employers’
bargaining power, and having established a system of collective bargaining whereby the newly
coequal adversaries might resolve their disputes, the [NLRA] also contemplated resort to
economic weapons should more peaceful measures not avail.”); Tearing Down the Wall: The
Need for Revision of NLRA § 8(A)(2) to Permit Management-Labor Participation Committees to
Function in the Workplace, 26 Tex. Tech L. Rev. 1391, 1398 (1995) (“The NLRA is structured
on an adversarial model of labor relations that views the interests of management and labor as
mutually exclusive.”); David Rabban, Distinguishing Excluded Managers From Covered
Professionals Under the NLRA, 89 Colum. L. Rev. 1775, 1778 (1989) (“Labor relations and
labor law in the United States have been shaped by underlying assumptions about organizational
hierarchies and adversarial relationships between management and labor in the industrial work
place. The ... [NLRA] posits a fundamental dividing line between labor and management.”).

The Mine Act is based upon a wholly different vision of the relationship between miners
and mine management regarding the safety and health of the workforce. Congress foresaw the
desirability of, and need for, cooperation between management and miners on safety and health.
It provided for an active role for miners in assisting in the achievement of safe and healthful
work environments.
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Section 2(e) of the Mine Act provides that “the operators of such mines with the
assistance of miners have the primary responsibility to prevent the existence of such [unsafe and
unhealthful] conditions and practices in such mines . . ..” 30 U.S.C. § 801(e) (emphasis added).
Miner participation in safety and health matters was of such concern that the Senate report on the
Mine Act explicitly recognized the importance of active participation by miners in the “joint”
task of providing a safe and healthful workplace.

[TThe Committee recognizes that creation and maintenance of a
safe and healthful working environment is not the task of the
operator alone. If the purposes of this legislation are to be
achieved, the effort must be a joint one, involving the miner and
his representatives as well as the operator.

S. Rep. No. 95-181, at 18 (1977), reprinted in Senate Subcomm. on Labor, Comm. on Human
Res., Legislative History of the Federal Mine Safety and Health Act of 1977, at 606 (1978).

Indeed, the Senate Committee recognized the need for, and explicitly endorsed,
disciplinary actions as appropriate to effectuate the safety purposes of the Act:

Operators have the final responsibilities for affording safe and
healthful workplaces for miners, and therefore, have the
responsibility for developing and enforcing through appropriate
disciplinary measures, effective safety programs that could
prevent employees from engaging in unsafe and unhealthful
activity.

Id. (emphasis added).

In construing the protections afforded miners under section 105(c), the Commission has
emphasized that participation of miners in safety is a goal of the Mine Act, finding the “Mine
Act was drafted to encourage miners to assist in and participate in its enforcement.” Sec’y on
behalf of Pasula v. Consolidation Coal Co., 2 FMSHRC 2786, 2789 (Oct. 1980), rev’d on other
grounds 663 F.2d 1211 (3d Cir. 1981).

The Commission has not merely endorsed cooperation and participation by miners. It
has accepted the directive of the Senate Report and made disciplining miners an integral part of
operators’ duties under the Mine Act. For example, to comply with 30 C.F.R. § 77.1710(g)
regarding fall protection, an operator not only must provide fall protection and train employees
to wear safety belts but also must show that it has “engaged in sufficiently specific and diligent
enforcement of the safety belt requirement to discharge its obligation under the standard.”
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Sw. Ill. Coal Corp., 7TFMSHRC 610, 612 (May 1985); Austin Power, Inc., 9 FMSHRC 2015,
2020 (Dec. 1987) (“the Commission concluded that section 77.1710(g) mandates that an
operator establish a program requiring the wearing of safety belts and lines where dangers of
falling exist and enforce the requirement diligently.”).

Thus, the Commission has demanded that operators discipline employees for choosing
not to protect themselves. It would be odd if management is required to discipline miners for
choosing not to protect themselves but must allow miners to decide not to protect fellow miners
by choosing not to participate fully and honestly in a safety investigation.

Enforcement of discipline in the context of a refusal to answer questions in a safety
investigation accords not only with the purposes of the Mine Act but also clear and commanding
Commission case law. Secretary on behalf of Pack v. Maynard Branch Dredging Co.,

11 FMSHRC 168 (Feb. 1989), aff’d, 896 F.2d 599 (D.C. Cir. 1990), is on point. In Pack, the
Commission upheld the discharge of a security guard who failed (as opposed to refused) to
inform the operator of a safety violation during his shift and then reported it directly to MSHA.
The Commission spoke broadly about the duty of employees to the safety of themselves and
other workers, holding:

It is beyond dispute that a mine operator has the right to hire
individuals whose job duties include the reporting of dangerous
conditions. The Mine Act itself recognizes the importance of such
an arrangement. While section 2(e) of the Mine Act provides that
mine operators have the primary responsibility to prevent unsafe
conditions in mines, that section adds that miners are to provide
assistance to operators in meeting that responsibility. It would
make little sense to assert that an operator may not receive such
assistance because a miner elects instead to report such a condition
only to MSHA. . . . [I]t would prohibit an operator from
disciplining a pre-shift examiner who, rather than reporting
dangerous conditions to the operator, chose instead to report to
MSHA, while the miners on the incoming shift entered the mine
unaware of the dangers. We do not believe this is what anti-
discrimination provisions of the Mine Act contemplated.

Id. at 173.

' The Judge attempts to “distinguish” Pack on the grounds that, in Pack, the operator had
a written policy requiring the reporting of dangerous conditions. The real distinction between
this case and Pack, which makes this case even more compelling, is that here the miners
voluntarily reported through MSHA a dangerous practice and then refused to cooperate in the
investigation and correction of such ostensible danger. It is untenably inconsistent with section
2(e)’s reference to the assistance of miners to suggest a written policy is the difference between a
(continued...)
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Obviously, if a safety investigation is a pretense for interference with statutory rights or a
means to discriminate against a miner because of protected activity the action is unlawful.
However, in situations where an investigation is warranted and legitimate, the assistance of
miners in reporting unsafe conditions or practices and responding to questions about reports of
unsafe working conditions fulfills the basic tenet of Congress that miners assist and participate in
achieving a safe and healthful workplace. Perforce, if miners may be required to report
dangerous conditions, they may be required to provide information to management about the
conditions once they have reported them.

2. Proof of Unlawful Discrimination

A complainant alleging discrimination under the Mine Act establishes a prima facie case
of prohibited discrimination by presenting evidence sufficient to support a conclusion that the
individual engaged in protected activity and that the adverse action complained of was motivated
in any part by that activity. See Driessen v. Nev. Goldfields, Inc., 20 FMSHRC 324, 328 (Apr.
1998); Pasula, 2 FMSHRC at 2799; Sec’y on behalf of Robinette v. United Castle Coal Co.,

3 FMSHRC 803, 817-18 (Apr. 1981). The operator may rebut the prima facie case by showing
either that no protected activity occurred or that the adverse action was in no part motivated by
protected activity. See Robinette, 3 FMSHRC at 818 n.20. If the operator cannot rebut the
prima facie case in this manner, it nevertheless may defend affirmatively by proving that it also
was motivated by the miner’s unprotected activity and would have taken the adverse action for
the unprotected activity alone. Id. at 817-18 (citing Pasula, 2 FMSHRC at 2799-800); see also

E. Assoc. Coal Corp. v. FMSHRC, 813 F.2d 639, 642-43 (4th Cir. 1987) (applying Pasula-

Robinette test).

Of course, circumstantial evidence may support a claimed violation of section 105(c). In
Secretary on behalf of Chacon v. Phelps Dodge Corp., 3 FMSHRC 2508, 2510-11 (Nov. 1981),
rev’d on other grounds, 709 F.2d 86 (D.C. Cir. 1983), the Commission identified several indicia
of discriminatory intent, including: (1) knowledge of the protected activity; (2) hostility or
animus towards protected activity; (3) coincidence in time between the protected activity and the
adverse action; and (4) disparate treatment of the complainant. 3 FMSHRC at 2510. Further,
the Commission may find the proffered reason may be a pretext provided the claimant
establishes “(1) that the proffered reasons had no basis in fact, (2) that the proffered reasons did
not actually motivate [the discipline], or (3) that they were insufficient to motivate discharge.”
Turner v. Nat’l Cement Co. of Cal., 33 FMSHRC 1059, 1073 (May 2011) (emphasis in
original).

Regarding inferences, the Commission has emphasized that inferences drawn by the
Judge are “permissible provided they are inherently reasonable and there is a logical and rational
connection between the evidentiary facts and the ultimate fact inferred.” Mid-Continent Res.,

!(...continued)
miner cooperating in safety investigations and choosing to permit perpetuation of a danger
through a deliberate refusal to cooperate.
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Inc., 6 FMSHRC 1132, 1138 (May 1984); accord Garden Creek Pocahontas Co., 11 FMSHRC
2148, 2153 (Nov. 1989). Black’s Law Dictionary defines “inference” as “a conclusion reached
by considering other facts and deducing a logical consequence from them.” Black’s Law
Dictionary 897 (10th ed. 2014) (emphasis added). Inferences must be based upon findings of
fact followed by a logical and rational conclusion and may not be spun out of speculation or be
piled one on another to an inferred result that collapses under the weight of its own insubstantial
structure.

3. Proof of Unlawful Interference with Statutory Rights

A causal connection also must be proven to sustain a violation of section 105(c) of the
Mine Act for interference with a statutory right. In that respect, section 105(c)(1) provides:

No person shall . . . interfere with the exercise of statutory rights of
any miner . . . because such miner . . . has filed or made a
complaint under or related to this chapter, including a complaint
notifying the operator or the operator’s agent, or the representative
of the miners at the coal or other mine of an alleged danger or
safety or health violation, . . ..

Consequently, in an interference claim, the Commission asks a question similar to a
discrimination case. Has the operator interfered with the exercise of a statutory right to make a
complaint and, if so, was such interference caused by the miner having engaged in protected
activity? However, a somewhat different standard is applied. The Commission stated in Moses,
4 FMSHRC at 1478-79, that:

We find that among the “more subtle forms of interference” are
coercive interrogation and harassment over the exercise of
protected rights. A natural result of such practices may be to instill
in the minds of employees fear of reprisal or discrimination. Such
actions may not only chill the exercise of protected rights by the
directly affected miners, but may also cause other miners, who
wish to avoid similar treatment, to refrain from asserting their
rights. This result is at odds with the goal of encouraging miner
participation in enforcement of the Mine Act.

In his amicus brief, the Secretary states that his test for interference “echoes” Moses but
is drawn from cases by the National Labor Relations Board for violations of section 8(a)(1) of
the NLRA. Asserting entitlement to deference, the Secretary contends that the test for an
“interference” violation should be whether:

(1) a person’s action can be reasonably viewed, from the
perspective of members of the protected class and under the
totality of the circumstances, as tending to interfere with the
exercise of protected rights; and
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(2) the person fails to justify the action with a legitimate and
substantial reason whose importance outweighs the harm caused to
the exercise of protected rights.

Sec’y Amicus Br. at 10.

Because the Commission frequently emphasizes the need to look to the totality of the
evidence, there appears to be no, or only a virtually indecipherable, difference between the test
for interference established by the Commission and the first step of the Secretary’s test. The
Secretary’s test does contain a second articulated step of a justification that requires weighing
any harm caused to protected rights against a legitimate and substantial reason for the inquiry.
However, the Commission certainly did not intend in Moses to dismiss the possibility of finding
an overarching purpose from the imposition of discipline as compared to any chilling effect.

The Secretary correctly emphasized the need for the Commission’s Judges and the
Commission itself to review the totality of the evidence lest we be tempted to apply the four
indicia of discrimination articulated in Chacon without considering that, looking at the totality of
the evidence, facts may cut against discrimination. Therefore, in cases under section 105(c), the
Judges and Commission must review the totality of the evidence.

4. Substantial Evidence

In considering the presence of substantial evidence, we review the totality of the
evidence. We must affirm a Judge’s finding of fact if it is supported by substantial evidence.
Substantial evidence is “such relevant evidence as a reasonable mind might accept as adequate to
support [the Judge’s] conclusion.” Consolidation Edison Co. of N.Y. v. NLRB, 305 U.S. 197,
229 (1938). In assessing whether a finding is supported by substantial evidence, the record as a
whole must be considered including evidence in the record that “fairly detracts” from the
finding. Universal Camera Corp. v. NLRB, 340 U.S. 474, 488 (1951); Rochester & Pittsburgh
Coal Co., 11 FMSHRC 2159, 2163 (Nov. 1989) (quoting Consolidated Edison, 305 U.S. at 229).

II.

Appropriate Disposition of this Case

A. Substantial Evidence Does Not Support a Finding that the Operator Discriminated
Against Franks and Hov Because of Protected Activity.

Review of the Judge’s discussion of the Chacon factors and the totality of the record
demonstrates substantial evidence does not support the Judge’s decision that protected activity
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motivated the one week suspensions of Franks and Hoy.? Moreover, if it were possible to find
such motivation, the operator successfully asserted an affirmative defense.

1. The Judge’s Decision

The Judge does not find that a willful refusal to answer questions in a safety investigation
is protected. Instead, apparently assuming that such a refusal would warrant discipline, the
Judge finds the operator’s assertion that it disciplined the miners for their refusal to respond was
a pretext. The Judge finds that the real reason for the discipline was “for making a safety
complaint and participating in the 103(g) investigation.” 35 FMSHRC at 1705.}

There is no dispute that Franks and Hoy willfully refused to identify the firebosses with
respect to whom they claimed to have direct evidence of dangerous malfeasance. Further, there
is no direct evidence that the operator discriminated against Franks or Hoy on the basis of
protected activity. Therefore, as the Judge realized, a case against the operator could only be
built upon reasonable inferences drawn from circumstances showing the asserted reason for
discipline was a pretext.

Consequently, the operator may be found to have violated section 105(c) only if
substantial evidence supports a finding that circumstantial evidence permits an inherently
reasonable inference that the discipline was at least partly motivated by protected activity — that
is, protected activity rather than Franks and Hoy’s outright and repeated refusal to identify
wrongdoers. See Turner, 33 FMSHRC at 1073.* Further, there must be a logical and rational
connection between evidentiary facts and that ultimate inferred fact. Mid-Continent, 6 FMSHRC
at 1138. The Judge below considered the four Chacon factors before ultimately basing an
inference of pretext upon one finding of disputed fact.

> Commissioners Young and Cohen essentially adopt and re-state the Judge’s decision.
Little need be said with specific reference to their opinion

? Notably, the Judge did not find that the operator discriminated against Franks and Hoy
because the operator suspected that Franks and Hoy filed the section 103(g) complaint.
Commissioners Young and Cohen state: “Both the MSHA investigation and Emerald’s internal
investigation were in response to the filing of an anonymous section 103(g) complaint.” Slip
op. at 12. As will be noted below, there is no evidence that the operator asked any question or
sought any information related to the filing of the 103(g) complaint.

* Because substantial evidence does not support a finding that protected activity partly
motivated the disciplinary action, it is not necessary to discuss the operator’s affirmative
defense. If there were, the consideration would be whether the operator would have been
motivated to impose discipline based upon an insubordinate refusal to cooperate with a safety
investigation of a complaint of substantial safety hazards. On these facts, the operator certainly
would not and should not have permitted miners to walk away from their obligation to cooperate
with a safety investigation.
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a. Timing

The Judge correctly finds the suspension was close in time to protected activity — namely,
volunteering information to the inspector conducting the 103(g) inspection and complaining that
belt inspections had not been conducted. However, the timing factor obviously is insignificant in
this case because the protected activity and unprotected activity occurred virtually
simultaneously.

In their first meetings with MSHA, Franks and Hoy engaged in protected activity by
vocalizing their complaint. Immediately thereafter, in the same meeting, they engaged in
unprotected activity by refusing to name the firebosses with respect to whom they claimed actual
knowledge of malfeasance.

There is no significance to the fact that the discipline was close in time to the protected
discussions with MSHA because the reason asserted for the discipline occurred essentially at the
very same moment. Thus, from a timing perspective, the discipline makes sense for the
unprotected refusal to provide names of the alleged malefactors.” In the same meeting, Franks
and Hoy crossed a line between protected and unprotected activity. They were then disciplined
for the unprotected activity. See Consolidation Coal Co. v. Marshall, 663 F.2d 1211 (3rd Cir.
1981), rvg. Pasula, 2 FMSHRC 2786 (Oct. 1980). The timing of the discipline does not support
a finding of a violation.

b. Hostility and Harassment

The Judge found the operator showed “hostility” towards Franks and Hoy by
interviewing them on several occasions and “harassing” them. The Judge does not cite any
evidence in support of that conclusion, except by finding hostility and harassment in
management meetings twice with Hoy and three times with Franks.

Hoy was first interviewed by MSHA, not the operator, on October 4. Jt. Stip. 31.
Operator and union representatives were present. MSHA asked Hoy if he was comfortable with
having everyone in the room, and he responded affirmatively. Tr. 31. Hoy did not recall
whether the MSHA representative told him that he could talk to him confidentially. However,
Hoy did recall that the MSHA representative gave him his office and cell telephone numbers —

> Typically, in a pretext case, there is protected activity and then a subsequent entirely
distinct incident close in time for which the operator takes adverse action. For example, in
Moses, 4 FMSHRC at 1475, a bulldozer overturned on June 19 and an MSHA inspection
occurred the next day. Thereafter, an operator representative told Moses that he suspected
Moses had informed MSHA of the bulldozer overturning. Near the end of June, Moses was laid
off due to a shutdown dozer. When Moses went to the operation on July 3 to see if he still had a
job, he was offered a job other than his normal work. After an argument, he was discharged. In
that case, time is a factor because an entirely separate and distinct incident was blamed for the
discipline.
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numbers that Hoy later used. Tr. 31, 41. There is no evidence in the record that a management
representative spoke during that meeting.

MSHA asked Hoy to name the firebosses with respect to whom he claimed to have
personal knowledge and documentary evidence of malfeasance. Hoy refused to name any
firebosses and refused to produce any records. Jt. Stip. 35.

The operator interviewed Hoy twice — on October 20 and November 9.° On October 20,
he was interviewed by William Schifko, Emerald’s compliance manager, and Christine
Hayhurst, a human resources supervisor. Hoy was accompanied by two union representatives —
Messrs. Swetz and Scott. Thus, there were two management representatives and two union
representatives present. Jt. Stip. 42. On November 9, Hoy again met with operator
representatives and was again accompanied by a union representative. Jt. Stip. 48.

The record does not reflect the length of these meetings or much of what was actually
said. The record does show that, just as Hoy had refused to provide the names of the firebosses
to MSHA, he refused to provide their names to the operator and refused to give a date of any
unperformed belt examination. Jt. Stips. 42, 48.

The record does not reflect any harassing or hostile statements by any manager in the
meetings. Nor does the record contain testimony by Hoy that he felt hostility or harassment at
the meetings. Obviously, a finding that the mere fact of a safety investigation is per se hostile or
harassing would be wholly at odds with the Mine Act’s presumption of participation and
assistance by miners in safety and health matters.’

The same pattern applies to the interviews of Franks, except he was interviewed three
times. He also was interviewed by compliance manager Schifko and human resources
supervisor Hayhurst and was assisted by union representatives at every meeting. Indeed, in his

6 At the hearing, Hoy testified that he might have been interviewed on another occasion
in late October, but he could not, or at least did not, provide any date or otherwise testify about
such a possible interview. Tr. 20.

7 The Judge mentions that Hoy testified that another miner told him that “he had a target
on his back after making the complaint.” 35 FMSHRC at 1704. The Judge also noted in the
Background section of the decision that the miners had alleged that they were “targeted” in their
complaint. /d. at 1697. Regarding the “targeting” testimony, it is notable that firebosses at this
operation are hourly employees represented by the union. From Hoy’s testimony, it is obvious
that if there was a “target on his back” it was from fellow hourly employees. Hoy testified that
he complained to MSHA about the remark based upon assurances that he would not face
retaliation from anyone for meeting with MSHA. Tr. 40-42. However, MSHA did not respond
to his call. It is not conceivable that, if MSHA thought management had placed a “target on his
back,” it would have ignored Hoy’s complaint. Other testimony in the record demonstrates
Franks and Hoy were concerned about retaliation from other hourly employees. Tr. 38, 41, 48.

36 FMSHRC Page 2128



complaint, Franks expressly notes that, with respect to the October 24 meeting, union
representative “Scott attended at Franks’[] request.” Compl. of Discrim., Ex. A, at 5,9 16. Like
Hoy, Franks did not testify that he ever expressed any discomfort with the meetings. Again,
there is no evidence in the record of hostility or harassment or insulting statements by a
manager.®

Although Franks and Hoy voluntarily complained of malfeasant firebosses and the same
complaint had been made in the 103(g) complaint, the record does not reflect that the 103(g)
complaint itself, including who may have filed it, was raised at any of the meetings, including
the MSHA interview. Thus, there is no evidence that Franks or Hoy were “grilled” by
management, threatened by them, yelled at, or in any other way harassed or treated with
hostility.

Going further, the record does not reveal that Franks or Hoy provided management with a
reason for refusing to give the names. At the hearing, after they had obtained first-rate
professional representation, they asserted the reason they refused to answer was they thought
they were protected by 103(g). However, there is no evidence that they ever asserted such a
reason during their meetings with MSHA or the operator.

Summed up, the Judge found hostility and harassment but there is no evidence, none, of
any hostile statements or actions other than the Judge’s conclusory finding of harassment from
two and three brief interviews, respectively, by appropriate managers with Franks and Hoy
accompanied by their union representatives. From the record, therefore, it is only possible to
discern a professional approach towards seeking important safety cooperation needed by the
operator. There quite simply is no record evidence of hostility, let alone substantial evidence, of
such treatment.

C. Disparate Treatment

The Judge found that Franks and Hoy suffered disparate treatment as compared to other
miners. The theory is that Franks and Hoy, who complained about firebosses were disciplined,
whereas other miners who did not complain about firebosses were not disciplined.

No weight may be placed on this patently irrelevant observation. There is no allegation
by Franks or Hoy or other evidence that any other miner refused to cooperate with the
investigation. Thus, the record does not suggest any refusal to answer questions by those
employees. There is no evidence the other miners were uncooperative in any way or refused to
answer any question.

Because the other miners did not engage in conduct similar to the refusals of Franks and
Hoy, there was no basis for disciplining cooperating miners. The Judge engages in wholly
unsupported speculation that the reason for different treatment was that Franks and Hoy said

¥ The record does reflect minor sarcasm by Franks. Tr. 48, 54.
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they had evidence of misconduct by firebosses when the logical reason is that the others
cooperated whereas Franks and Hoy refused. Different treatment of miners who conduct
themselves in different ways — some cooperating with the investigation and others not
cooperating — does not support an inference of discrimination. If anything, it supports an
inference that the disciplining of Franks and Hoy was based upon their refusal of cooperation.

d. Knowledge of the Protected Activity

Knowledge, the last of the four indicia of Chacon, is usually considered in the context of
knowledge of the protected activity. If an operator does not know of the protected activity, it
could not have been discriminating against the miner on the basis of that activity.” In this
respect, such knowledge is as irrelevant to this case as timing. The operator gained knowledge
of the protected activity and unprotected refusal to cooperate at virtually the same moment.

Here, the entire weight of the decision rests upon the Judge’s conclusion that the operator
knew or could/should have known the identities of the allegedly malfeasant firebosses. Without
explaining her view, the Judge summarily concludes it was not necessary to insist that Franks
and Hoy provide the identities. Thus, the Judge finds two or three interviews by the operator to
be inherently hostile, harassing, and discriminatory. Essentially, the Judge’s entire finding of
discrimination is based upon this one unexplained finding.

Assuming the Judge is correct that the names were or should have been known by the
operator, simply knowing the names of the firebosses is not sufficient to permit an authoritative
response by the operator to the misconduct by the firebosses. It is vitally important that the only
witnesses claiming actual, direct knowledge of the malfeasance step up to the plate. Disciplinary
action could not be taken against any fireboss without the cooperation of Franks and Hoy — that
is, without their willingness to name the firebosses.

® The “knowledge” factor may be satisfied even if a claimant did not actually engage in a
protected activity if the operator actually suspected the claimant of protected activity and took
adverse action toward the miner because of that suspicion. Moses, 4 FMSHRC at 1480 (“[t]he
complainant establishes a prima facie case by proving that (1) the operator suspected that he had
engaged in protected activity, and (2) the adverse action was motivated in any part by such
suspicion). Here, suspicion of protected activity did not play a role in the Judge’s decision as the
decision is based upon the protected activity of talking with an inspector during the 103(g)
investigation and operator’s own investigation. The Judge’s decision is not based upon
speculation that the operator might have suspected Franks and Hoy of having filed the 103(g)
complaint. There is no evidence in the record that the 103(g) complaint, its genesis, or any other
aspect was discussed in the interviews with the operator or, for that matter, with MSHA.
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The testimony is indisputable that the operator disciplines miners for failing to make
proper examinations.'” The operator discharged a foreman and an hourly employee for not
making proper examinations. Tr. 82, 141. Indeed, the discharge of the foreman for an
insufficient examination arose out of a complaint by an hourly worker. Tr. 82. Additionally, as
the Judge surely understands and as the local union president testified, hearsay evidence would
not support a disciplinary action against firebosses, especially when they would be represented
by the union in a grievance proceeding. Tr. 140. Thus, more than sufficient evidence was
produced showing a legitimate reason for the direct witnesses to identify malfeasant firebosses.
The Judge erroneously failed to consider or discuss that evidence and simply dismissed any need
for Franks and Hoy to cooperate.

Finally, the Judge also found the operator failed to acknowledge the “right” of Franks
and Hoy to make their complaint through their union representative rather than directly to
management. 35 FMSHRC at 1704. Again, the Judge is incorrect. The operator agreed that
safety complaints may be made directly to management or through a union representative. So
far as it goes, that was fine. However, the initial expression of a complaint had little or nothing
to do with the safety investigation that necessarily follows such a complaint.

Even presuming Franks and Hoy complained to the union representative, gave him the
names, and he gave the names to management, a follow-up investigation was inevitably
necessary, after MSHA brought Franks and Hoy to the attention of the operator. The
Commission has instructed MSHA to examine for failures of the operator’s supervision, training,
or disciplining of miners. S. Ohio Coal Co., 4 FMSHRC 1459, 1464 (Aug. 1982) (“[W]here a
rank-and-file employee has violated the Act, the operator’s supervision, training, and
disciplining of its employees must be examined to determine if the operator has taken reasonable
steps to prevent the rank-and-file miner’s violative conduct.”).

An operator cannot let allegations of failures to conduct belt examinations go
uninvestigated and unpunished. Yet, it could not discipline the firebosses without direct
evidence of the malfeasance. It was necessary for the operator to have direct evidence of the
malfeasance to take action and the only persons claiming to have such evidence were Franks and
Hoy. It cannot rationally be inferred that the necessary follow-up investigation by management
to a claim of serious malfeasance, conducted in an appropriate manner through two and three

1 Commissioners Young and Cohen remark that there was no evidence that, before this
incident, the operator had disciplined employees for refusal to cooperate. Slip op. at 16. This
remark does not counter the evidence that the operator discharged a foreman and an hourly
employee for failed examinations. Tr. 82. Surely, the Commissioners are not suggesting that the
operator later discharged a foreman and, separately, an hourly employee for failing to make
examinations as a means of defending this case. The evidence of the seriousness with which the
operator treats such failures to examine is probative regarding the rationality of inferring
discrimination entirely on the basis that the operator had indirect and unusable allegations of
malfeasant firebosses.

36 FMSHRC Page 2131



interviews, respectively, by appropriate personnel with union representatives present is hostile,
harassing, and discriminatory.

It is apparent, therefore, that even without considering the totality of the evidence, there
is insufficient evidence that an inference of discrimination is inherently reasonable through a
logical and rational connection between the evidentiary facts and the ultimate facts inferred.
When considered in the context of the totality of the evidence, the Judge’s finding of
discrimination completely collapses.

2. The Totality of the Evidence

The Judge ignored a host of factors cutting against an inference of discrimination. The
entirety of the record undercuts the brief and conclusory basis cited by the Judge for inferring
discrimination.

It is true that MSHA was conducting its investigation pursuant to a section 103(g)
complaint. However, miners Franks and Hoy voluntarily told MSHA of their complaint.
Whether they did not request anonymity or were not offered that opportunity by MSHA, the fact
is that MSHA informed the operator of their identities and complaint. There is no evidence that
the operator sought them out. Nor is there any evidence that, after the meeting called by MSHA,
the operator made any inquiry of Franks or Hoy relating to the 103(g) complaint.

Further, upon Franks and Hoy saying they were comfortable with the presence of
operator representatives, it was MSHA that permitted the operator to attend its interviews of the
miners. The operator took no action whatsoever to discover the identity of any complaining
miners. They were presented by MSHA with the names of Franks and Hoy. That disclosure by
MSHA and MSHA'’s handling of the meeting cannot be held against the operator as evidence of
a discriminatory motive or improper action by the operator."’

Although MSHA could not or, in any event, did not act upon Franks and Hoy’s complaint
after they refused to identify any offending firebosses, the operator had a right, or even a duty, to
continue the investigation. If an operator failed to investigate miners’ allegations to MSHA of
neglect by a fireboss and, subsequently, a belt fire caused serious or fatal injuries to miners, a
regulatory typhoon properly would engulf the operator. An investigation conducted by the
operator into voluntary charges of serious safety misconduct was necessary and does not

""" Tt should be obvious that failures by MSHA cannot be held against the operator.
However, in footnote 12, Commissioners Young and Cohen appear to link actions by MSHA and
the operator. Again, they cite no evidence; they just cite MSHA’s actions as “troublesome” and
link MSHA to the operator. This irrelevant side-remark is as misleading as the clearly erroneous
suggestion that Hoy’s call to MSHA about a target on his back might refer to the operator when
all the evidence demonstrates that the only rational understanding was that, as the firebosses are
hourly employees and fellow union members, it was co-workers, if anyone, who were
“targeting” him. See supra n.7.
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comport with the Judge’s finding that the actions of the operator were a pretext to disciplining
Franks and Hoy.

Certainly, when Franks and Hoy complained of their concern about firebosses to a union
committeeman, MSHA, or the operator, they were engaged in protected activity. Further, as
MSHA and the operator interviewed them about their complaints they were protected. However,
they crossed an important, outcome determinative line from protected to unprotected activity
when they refused to assist in the operator’s investigation by refusing to name malfeasant
firebosses. This crossing is demonstrated, albeit in different circumstances, in Consolidation
Coal Co. v. Marshall. There, the United States Court of Appeals for the Third Circuit reversed a
Commission decision. The miner had crossed the line from protected to unprotected activity
when he decided to turn off a mining machine and announce that no one was going to operate the
machine. The court found “[t]he ‘real’ reason for his dismissal was that he turned off the
continuous miner machine. This activity was not protected by the Mine Act.” 663 F.2d at 1221.

Similarly, here, the totality of the evidence demonstrates that the real reason Franks and
Hoy were suspended was that they refused to identify non-performing firebosses. In the Third
Circuit case, the miner arbitrarily decided to attempt to shut down the operation; Franks and Hoy
decided that they would arbitrarily refuse to provide the critically important information to
support their complaint. Just as the miner in the Third Circuit case crossed the line from
protected to unprotected activity when he attempted to shut down the operation, Franks and Hoy
crossed the line from protected to unprotected activity when, having volunteered safety
information, they refused to protect themselves and their fellow miners by cooperating with the
operator’s investigation.

MSHA interviewed approximately 35 miners in its 103(g) investigation. Tr. 73. In
addition to attending many of those interviews, the operator interviewed an additional 15 or so
miners with respect to Franks and Hoy’s allegations after MSHA abandoned the investigation
upon Franks and Hoy’s refusal to cooperate. Tr. 76. Such extensive interviews simply do not
comport with the notion of using Franks and Hoy’s refusal to answer as a pretext to impose
discipline.

Further, contrary to the Judge’s statement about hostility, the evidence regarding the
interviews, such as it exists, is that they were conducted by appropriate personnel (the
compliance manager and a senior human resources manager) without acrimony and in the
presence of the miners’ union representatives. In other words, the interviews were conducted in
a wholly appropriate manner with the miners’ rights to representation observed. Those actions
are also inconsistent with hostility, harassment, or discrimination.

Additionally, the evidence demonstrates that the decision whether to impose discipline

and what discipline to impose was made in a professional and dispassionate manner. When
asked how the decision was reached, the senior human resource professional described a meeting
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of senior managers to consider discipline (Tr. 104) and then explained how they arrived at a
seven-day suspension:

Well, been doing this for about 24 years. The [other meeting
participants] probably a lot longer. We took into the consideration
what the infraction was, that, you know, a message has to be sent
that safety is very serious, so we didn’t feel we could sweep it
under the rug when allegations of that nature were made. Through
talking with everyone, we were at three days to termination, and
we came up with seven days.

Tr. 104-105.

Finally, and most telling of all, at every point in the investigation, Franks and Hoy could
have avoided discipline by disclosing the names of firebosses whom they said were failing to
perform the important belt inspections. Franks and Hoy brought themselves into the
investigation by voluntarily and openly making the complaints to MSHA. They were willing,
they claimed, to give the names of the firebosses to the union and for the union to disclose the
names of the firebosses to the operator. MSHA brought them to the attention of management
and then walked away when Franks and Hoy refused to cooperate. It is incredibly far-fetched to
find that the operator somehow seized upon Franks and Hoy’s refusal to cooperate as a pretext to
“set up” discipline. MSHA brought them to the attention of the operator and at any moment,
Franks and Hoy could have given the name of the firebosses to MSHA or the operator and
avoided discipline.

Indeed, it appears that Franks and Hoy never even gave MSHA or the operator a reason
for refusing to do so. Their complaint refers to Franks’ initial meeting with MSHA Supervisor
Severin and states: “Schifko asked Franks why he would not provide a name or date and Franks
responded that he could not do so at that time.” Compl. of Discrim., Ex. A, at 4, q 10.

The pertinent question here is: if Franks and Hoy had already provided the names and
knew the operator had the names, why did they refuse to give the names thereby avoiding
discipline? Their refusal to provide the names amounts to no more than saying “we don’t want
to.” They gave management virtually nothing to work with in terms of justifying or excusing
their lack of cooperation.

For all these reasons, the totality of the evidence leads to the conclusion that the miners
were suspended for, and only for, their willful refusal to cooperate in a necessary safety
investigation — that is, they refused to identify to management one or more firebosses whom they
said they personally observed failing to perform his/her/their duties. When they refused to
cooperate with a safety investigation with respect to which they claimed to be the only witnesses
with actual knowledge of the offenses, they crossed an important, outcome determinative line
between protected activity and unprotected activity.'?

2 Regarding an affirmative defense, if one were to somehow conclude that
discrimination played some part in the imposition of discipline on Franks and Hoy, an
(continued...)
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B. The Evidence Does Not Support a Finding of, or Remand for Consideration of,
Interference with Statutory Rights.

The Judge below did not enter any finding regarding Franks and Hoy’s claims of
interference with statutory rights in violation of section 105(c) and, thus, did not adjudicate that
claim. For that reason, the parties paid little attention to the issue of interference in their briefs.
However, Franks and Hoy did reserve the issue in their brief to the Commission and asked for a
remand to permit the Judge to consider the issue. C. Br. at 34.

Thereafter, the Secretary appeared before the Commission via a late-filed, lengthy amicus
brief to take the position that Franks and Hoy had advanced colorable claims of interference that
should be adjudicated (Sec’y Mot. at 5) and to set forth the Secretary’s view of the basic
elements of a cause of action for unjustified interference. Sec’y Mot. for Leave to File an
Amicus Curiae Br. at 3 99 5-6. The Secretary supported a remand for a review of “colorable”
claims of interference."

12(...continued)
affirmative defense succeeds. Their refusal to provide critical information in an important and
ongoing safety investigation warranted discipline. The Commission has held that “[o]nce it
appears that a proffered business justification is not plainly incredible or implausible, a finding
of pretext is inappropriate.” Chacon, 3 FMSHRC at 2516. The Judge was not entitled to
substitute her personal business judgment for the business judgment of the operator. The
operator is entitled to prevail on an affirmative defense. However, given the totality of the
evidence, it is more appropriate to find that protected activity did not motivate the discipline.

" Commissioners Young and Cohen find the actions of MSHA “troublesome.” Slip op.
at 12 n.12. The participation by MSHA and the Secretary in this case has indeed been curious.
Initially, MSHA investigated a 103(g) complaint and found a number of violations. It was
during that investigation that Franks and Hoy voluntarily came forward to MSHA. MSHA
informed the operator of their identities and brought them into meetings that included the
operator. In light of the refusal of Franks and Hoy to cooperate, MSHA took no action on their
volunteered fireboss complaint. During the course of the meeting with Hoy, MSHA assured him
that no one would be permitted to retaliate against him. Yet, when Hoy informed MSHA that a
fellow hourly worker told him he had a “target on his back,” MSHA took no action to investigate
the workers threatening or otherwise harassing Hoy. Subsequently, MSHA investigated and
dismissed Franks and Hoy’s 105(c) complaint as meritless. However, two months after oral
argument and the Commission meeting on the case, the Secretary filed an amicus brief asserting
a desire for the first time since passage of the Mine Act to provide the Commission his
interpretation of interference with statutory rights under section 105(c). The Secretary also
provided, at greater length, a list of insubstantial reasons why the Secretary thought Franks and
Hoy had presented colorable interference claims. The Secretary’s amicus brief does not explain
whether the Secretary contacted or conferred with the MSHA personnel who had found Franks
and Hoy’s interference claims meritless. The Secretary does not explain the basis for the change

(continued...)
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The Secretary also asserted that the appropriate test of interference with statutory rights
under section 105(c) should be borrowed from the NLRB and provides that the Commission
should find impermissible interference if:

(1) a person’s action can be reasonably viewed, from the
perspective of members of the protected class and under the
totality of the circumstances, as tending to interfere with the
exercise of protected rights; and

(2) the person fails to justify the action with a legitimate and
substantial reason whose importance outweighs the harm caused to
the exercise of protected rights.

Sec’y Amicus Br. at 10. Despite the failure of the Judge to rule upon the issue, the record
demonstrates that a reasonable Judge could not find substantial evidence supporting interference
with statutory rights because of Franks and Hoy’s refusal to cooperate.

The first step in analysis is identification of the rights with which the operator assertedly
interfered. Although Franks and Hoy and the Secretary naturally word their designation of rights
slightly differently, they essentially identify the same alleged rights with respect to which they
assert the operator may have interfered. These are:

1. The right to file 103(g) safety complaints and/or other anonymous safety complaints and
maintain anonymity throughout the investigation process. Sec’y Amicus Br. at 32; C. Br. at 34.

2. The right to be protected from coercive questioning by advance notice of rights, identifying
specifically the rights applied by the NLRB in Johnnie’s Poultry, 146 NLRB 770, 775 (Apr.
1964), such as voluntariness. Sec’y Amicus Br. at 33-34; C. Br. at 34-35.

At the outset it is notable there is a high, perhaps insuperable, barrier to the Secretary’s
and Franks and Hoy’s argument that rights of the workforce might have been wrongfully chilled.
Anthony Swetz, President of United Mine Workers of America, Local Union representing the
miners at the operation, testified at the hearing as the representative of the miners at the
operation. Tr. 6.

Testifying in his capacity as the official representative of the miners at the operation,
Swetz stated:

Q. And let me ask you -- we will sort of cut to chase. These two
individuals were suspended for seven days?

13(...continued)
in position. Finally, while the Secretary must have re-examined the case in deciding to file an
amicus brief, the Secretary’s brief did not address MSHA’s finding that Franks and Hoy’s
discrimination claims are meritless.
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A. Correct.

Q. Do you disagree with that action by the company?
A. No.

Q. Why not?

A.

I 'look at it, it's everyone there’s responsibility is for
everybody’s safety in that mine. During this very serious
allegation, we take this very seriously. Our local, myself, and the
safety committee have zero tolerance for any type of unsafe
activity, especially of this nature.

Tr. 138.

Swetz emphasized the danger of unexamined belts and the lack of any tolerance for
failures in that area. Tr. 138-40. From the local union’s testimony, it appears the miners
recognized their most important right is the right to a safe and healthful workplace and that
assistance and cooperation by miners is vital to assuring that right. Obviously, however, as the
Judge, the Secretary, and Chairman Jordan and Commissioner Nakamura ignore this testimony,
they do not accept the union’s testimony.

Therefore, it is necessary to consider fully the Secretary and Franks and Hoy’s arguments
for a remand and my colleagues’ decision to affirm the Judge in result. The Secretary’s
arguments, which capture Franks and Hoy’s arguments, are fully described in the Secretary’s
amicus brief. The Secretary’s first assertion is “the background of how the company’s internal
investigation came about could have created a coercive setting that would deter miners from
making future Section 103(g) complaints.” Sec’y Amicus Br. at 32. This appears intended to
support a notion that any investigation by the operator may have chilled the miners’ willingness
to make anonymous complaints via section 103(g) or by speaking directly with MSHA.

The obvious error is that the operator had nothing whatsoever to do with “how the
company’s internal investigation came about.” MSHA brought Franks and Hoy into the
investigation and brought them to the operator. The operator’s colloquies with Franks and Hoy
did not begin with an operator investigation. Franks and Hoy voluntarily complained to MSHA
outside the presence of the operator that they had personal knowledge of firebosses not
performing necessary examinations. It was MSHA that then brought the operator into the
investigation through meetings with Franks and Hoy. Jt. Stips. 15, 16, 33.

There is no evidence that the operator sought to find out the identity of the 103(g)
complainant(s). Indeed, no evidence whatsoever has been produced suggesting inquiries by the
operator at any time on that topic. No evidence is cited in the record that the operator directly or
indirectly, explicitly or implicitly, expressed or had a suspicion that Franks and Hoy had filed the
103(g) complaint. No evidence in the record is cited to show that the 103(g) complaint played
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any role in the operator’s interviews — no evidence of any kind about a mention of 103(g) or that
any miner utilized his or her 103(g) right. The operator’s interviews sprang entirely out of the
voluntary statements of Franks and Hoy at meetings convened by MSHA.

It is ironic that the Secretary cites actions attributable to MSHA as grounds for finding
interference by the operator with statutory rights. Disclosure by MSHA of Franks’ and Hoy’s
identities is the sole genesis of the operator’s necessary investigation. If MSHA erred in its
handling of its investigation by bringing Franks and Hoy into an interview also attended by
management personnel, such error rests with MSHA. MSHA simply walked away from the
investigation when Franks and Hoy refused to name wrongdoers. The operator, charged by law
with preserving safety compliant mining conditions, simply could not ignore the complaints.
This was not a “business” decision by the operator to continue the investigation but instead
recognition of its obligation to provide a workplace compliant with standards of safety.'

Second, the Secretary suggests that elements of coercion may have been present in two
ways, asserting:

(1) “Emerald Coal managers asked miners directly whether they had information about
the firebossing allegation contained in the anonymous hazard complaint.” Sec’y Amicus Br. at
33. A complaint about firebossing was made in a 103(g) complaint. However, the operator’s
questions to the miners were about the information the miners volunteered to MSHA that they
had personal knowledge and documentary evidence of misconduct — the information that MSHA
turned over to the operator. No one knows who filed the 103(g) complaint but everyone knows
that the operator’s interaction with Franks and Hoy began with MSHA introduction of them to
the operator as part of the MSHA investigation.

At the risk of repetition, the transcript does not contain any evidence that the operator
ever said anything about the 103(g) complaint to the miners. The Commission has found: “[i]t
would make little sense to assert that an operator may not receive [cooperation regarding a safety
hazard] because a miner elects instead to report such a condition only to MSHA.” Pack, 11
FMSHRC at 173. A finding that the operator’s investigation of a condition reported in a 103(g)
complaint is interference with the rights of miners effectively would bar operators from

'* The Secretary interprets the second step of the NLRB standard for interference as
requiring a “business justification.” Sec’y Amicus Br. at 20. This demonstrates the danger of
simply accepting NLRB case law for Mine Act cases without refinement for the different
underlying purposes of the labor and mine safety laws. In the narrow sense that everything a
business does is a business decision, an operator’s duty to maintain a safety compliant work
environment is a “business” decision. However, it is not simply a decision; it is an obligation
imposed by law and ethical standards of today’s workplace. For a mine operator, the duty to
investigate a safety complaint is not a matter of a “dollars and cents” business decision. Itis a
duty. Even if it were properly characterized as a “business” decision, there would be no more
pressing business obligation than maintaining a safety compliant workplace.
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undertaking potentially life-saving investigations, and is at odds with the purpose of the Mine
Act and an operator’s duties under it.

Of course, such an investigation cannot be used by an operator in an effort to discover the
identity of a 103(g) complainant, but no evidence of such purpose has been cited here. When
MSHA presented the operator with witnesses claiming direct knowledge of potential lethal
misconduct, the operator could not ignore it.

(2) Because 45 other miners did not provide any evidence of failures by firebosses, the
Secretary argues: “the responses that miners gave during the company interviews could suggest
that a coercive dynamic was at play.” Sec’y Amicus Br. at 33. The Secretary conjures a
“suggestion” of coercion out of an investigation that included interviews by MSHA of
approximately 30 to 35 miners and operator interviews with 14 additional miners. One can
easily imagine what the Secretary’s argument would have been if the operator had not
interviewed other miners — the Secretary would contend that interference (and perhaps even
discrimination) was proven by the “focus” on Franks and Hoy — that is, other potential witnesses
were not interviewed.

A finding of interference cannot be premised upon a chain of unsupported speculation
including an implication by the Secretary that other miners lied during the interviews."> Here,
the Secretary unacceptably speculates that (a) because two miners say they saw firebosses skip
inspections, (b) it must be true, so (c) other miners must also have witnessed it, and so (d) other
miners lied during their interviews, and (e) such lying must have been coerced by someone and,
(f) that someone must be the operator notwithstanding the Secretary’s voicing of suspicion that
the local union supported the firebosses. Findings of violations must be based upon a
preponderance of the evidence, not rank and unsupported speculation.

Third, Franks and Hoy, with the support of the Secretary assert that the interviews of
them should be deemed coercive because they were not advised of, or given by, the operator a
“right” to choose not to be interviewed. Hinging their argument on labor law, they apparently
argue that the interrogation of a miner about a critical danger to safety is inherently coercive and
that such coercion may be avoided only by advising miners that cooperation with the operator on
an important safety matters is discretionary. Incredibly, the Secretary charged with securing
mine safety actually supports Franks and Hoy’s argument, essentially suggesting a per se rule
that reporting of safety hazards and participation in safety interviews must be voluntary and the
operator must advise the miner of such voluntariness in advance:

[I]t does not appear from the record that Emerald Coal took steps
to minimize the potential chilling effect of its questioning on

"> The Secretary goes so far as to say that one witness’ praise of the firebosses could be
taken as showing that the miners were being “untruthful” and, hence, were being coerced. The
Secretary does not suggest whether the coercion was coming from the operator or, as implied by
his claim that it was representing the firebosses, the union. Sec’y Amicus Br. at 24-25, 34.
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hazard reporting to MSHA. It did not inform miners that
cooperation with the company investigation was voluntary, nor did
it appear to provide a way for miners to anonymously provide
feedback regarding the firebossing allegations contained in the
hazard complaint.

Sec’y Amicus Br. at 34.

In support of his position, the Secretary cites a decision of the Sixth Circuit approving a
decision of the NLRB finding an employer committed an unfair labor practice by instituting a
rule the effect of which would be to require employees to cooperate in management’s
investigation of unfair labor practice charges against it. Beverly Health & Rehab. Servs. v.
NLRB, 297 F.3d 468, 478 (6th Cir. 2002), enforcing 332 NLRB 347, 349 (2000). The Secretary
ignores Commission case law and, even more importantly, the profound differences between the
animating spirit of the NLRA and the Mine Act.

In Pack, the Commission rejected an argument by the Secretary that a rule requiring
miners to report unsafe conditions “chilled” their statutory rights. The Commission upheld the
discharge of a miner even though the miner had reported the danger to MSHA. Concurring in
part and dissenting in part, Commissioner Backley strongly remonstrated:

Elsewhere the Secretary states, “even where a miner believes that
an imminent danger exists Section 103(g) does not require the
miner to report that condition to the operator . . ..” Sec. Br. at 7.

I find the Secretary’s position on this issue to be perverse.
The Secretary apparently condones the manner in which Mr. Pack
acquitted himself — leaving the mine knowing that a dangerous
condition existed, yet failing to warn oncoming fellow workers. In
her zeal to find a way to prevail in this case, the Secretary seems to
be willing to turn a blind eye toward the fundamental goal of the
Act — to ensure that every miner does all that he can to make the
work environment safe.

Pack, 11 FMSHRC at 174.

In Swift v. Consolidation Coal Co., 16 FMSHRC 201 (Feb. 1994), the Commission
considered whether a safety program requiring the reporting of injuries was unlawful. The
Commission found the reporting of injuries was a protected activity. But, it also held that
requiring the reporting of injuries did not interfere with miners’ rights. Finding the program
lawful, the Commission hearkened back to Commissioner Backley’s opinion in Pack, and held:

In Secretary on behalf of Pack v. Maynard Branch Dredging Co.,
11 FMSHRC 168, 172 (February 1989), aff’d, 896 F.2d 599 (D.C.
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Cir. 1990), the Commission rejected a similar argument as to the
chilling of reporting, raised against a company policy that required
employees to report dangerous conditions to the company. The
Secretary asserted that such a policy would intimidate miners from
exercising their rights under sections 103(g) or 105(c) of the Act.
Id. at 172-73. The Commission held that the operator was entitled
to initiate such a policy that called for miner participation in the
maintenance of safety. /d. As Commissioner Backley stated in
Pack, a “fundamental goal of the Act [is] to ensure that every
miner does all that he can to make the work environment safe.” Id.
at 174 (concurring in part and dissenting in part).

Id. at 208.'°

Apparently in the same spirit of zealousness, the Secretary again fails to appreciate the
fundamental difference between the NLRA and the Mine Act. The NLRA protects the right of
employees to take concerted action for their benefit against an inferentially adverse employer. In
Beverly Health, cited by the Secretary, the Sixth Circuit upheld an NLRB order against an
employer rule requiring an employee to answer the employer’s questions related to unfair labor
practice charges against that very employer. There is no semblance of applicability of such a
principle under the NLRA to requiring a miner under the Mine Act to report safety hazards or to
aid in an investigation into claims of acts of malfeasance that could result in a mine explosion. It
remains perverse for the Secretary to assert what would amount to a per se rule that miners’
cooperation in reporting safety hazards and cooperating with safety investigations must be
voluntary.

Having rejected the Secretary’s arguments, it is imperative to discuss the thoughtful
opinion of Chairman Jordan and Commissioner Nakamura. It appears they find three
“interferers” in this case — the local union or workforce, MSHA, and the operator. Reading their
opinion, one may feel some sympathy for Franks and Hoy whom Chairman Jordan and
Commissioner Nakamura find were classically put between a rock and hard place — that is,
between intimidation by fellow miners and the demand for cooperation by management.
Moreover, Chairman Jordan and Commissioner Nakamura appear to find the operator least
culpable of the three interferers — the actions by MSHA were neglectful and actions by the union

' Without doubt, reporting of injuries is a protected activity. Therefore, also without
doubt, requiring miners to report injuries and, as a result, face suspension or discharge is far
more likely to inhibit miners from engaging in protected activity than requiring that, when
miners make a safety complaint, they provide details permitting the operator to address the
complaint properly. Regarding the requirement for reporting injuries, the Commission found the
benefit of having miners do all they could to ensure safety resulted in the policy not being
facially invalid. If miners’ statements must only be made on the basis of voluntariness, then it
would appear all mandatory reporting programs, regardless whether stated in a written policy,
would be facially violative of section 105(c). Congress cannot have intended such a result.
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or workforce were intentional. Chairman Jordan and Commissioner Nakamura reiterate that they
do not impute any discriminatory intent to the operator or MSHA. Slip op. at 26.

Their opinion premises operator interference upon a duty to understand and accept the
difficult position of Franks and Hoy. They essentially find that the operator interfered with the
miners’ rights by failing to realize and accommodate that, if Franks and Hoy were required to do
their duty and cooperate on safety, other members of the local union, fearing they also might
someday have to do their duty, would not make confidential safety complaints. I have some
differences with a few specific points in their opinion."” But, their basic position gives reason to
pause. Expression by miners of safety concerns are an important part of their duty to assist and
participate in achieving compliance with the Mine Act. Therefore, as my colleagues correctly
observe, actions by management that chill the willingness of miners to present safety concerns
raise issues under section 105(c), even if such result is not intended.

However, on the basis on the totality of the evidence and especially given the seriousness
of the allegations against firebosses, I would find that the operator’s investigation did not violate
section 105(c) under either prior Commission case law or the test espoused by the Secretary.
Thus, I would not find a section 105(c) violation.

First, errors by MSHA and naked intimidation by co-workers is an unsuitable basis to
find the operator chilled the reporting of safety complaints at the mine. To do so would be

7 Particularly troublesome are my colleagues’ characterization of the managers’
questioning as persistent. Slip op. at 28. In my opinion, two and three interviews, respectively,
of the miners does not fit the definition of “persistent.” This case likely would be before us even
if the two had been disciplined following the first interview. Secondly, my colleagues object to
the interviews being conducted by the compliance manager and a human resource representative
they call “high-ranking.” Slip op. at 28. The compliance manager was overseeing an important
safety investigation, and thus his participation was appropriate, and it was beneficial to have a
human resources professional present to assure proper practices. My colleagues would also have
the interviewers attempt to dispel coercion, by informing the miners of the purpose of their
questions. Slip op. at 29. My reading of the record is that Franks and Hoy were intelligent
persons who understood that management was attempting to determine which firebosses were
not performing their jobs so the situation could be addressed. Of particular concern is my
colleagues asking whether “the operator’s actions were narrowly tailored enough to promote its
business justification.” Slip op. at 32 n.14. In my opinion, to describe the operator’s interest in a
necessary safety investigation, aimed at fulfilling an operator’s duty to comply with the law, as a
mere “business justification,” downplays what was at issue in the investigation. Moreover, it is
hard to see how an interview consisting of one question — who are the malfeasant firebosses? —
could be more narrowly tailored. Finally, I take issue with the relevancy of NLRB cases cited in
my colleagues’ opinion for support. Multi-Ad Services, Inc. v. NLRB, 255 F.3d 363 (7th Cir.
2001), involved actually coercive questioning (including a suggestion that the employee quit)
regarding concerted, protected labor matters, while Stoody Co., 320 NLRB 18 (1995), arose out
of wholly different facts that are irrelevant to this Mine Act case.
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capitulation to thuggish behavior that seriously endangers miners and, unchecked, will continue
to inevitable tragic results — an unacceptable public policy.

Second, such a finding would place operators whose workers adopt clannish
characteristics in a legally untenable position. They cannot effectively investigate and take
action upon safety complaints, anonymous or volunteered, directed at individuals if they do not
have and cannot obtain admissible evidence on the culpability of the allegedly malfeasant miner.
But, unlike MSHA, they should not and cannot ignore or just walk away from such claims
risking a tragic consequence for the workforce.

Further, I do not find the operator’s action could or will significantly chill the atmosphere
for safety complaints aimed at other workers beyond its apparently nearly frozen state. Because
Franks and Hoy’s fears, and consequent desire for confidentiality, arose from the possible need
to identify other union workers, the operator’s action only could affect complaints involving
allegations of specific misconduct by other hourly employees.

Regarding that narrow subset of complaints, it is clear there was and will be, until the
culture of the mine changes, a desire for anonymity regarding such complaints. The operator’s
actions in this matter, however, will not increase the desire for anonymity but only may heighten
somewhat the care a miner may take in protecting that anonymity. On the other hand, this case
involves claims that deliberate misconduct by firebosses endangered the very lives of miners.
Weighing any slight increase in vigilance for their anonymity by complaining miners against a
vitally important effort to get information that could prevent a mine disaster, I cannot find a case
of interference. This is not a “business justification” defense; it is a business and moral
imperative.

Congress recognized that operators need the cooperation of miners to fulfill the
operators’ duty to provide safe and healthful working conditions. Such cooperation is an integral
part of protecting the lives of miners. Although liability rests with the operator, safety is a
“joint” task.

We must understand that, for operators to fulfill their primary obligation to safety and
health, they need from time-to-time to demand cooperation from miners through reporting unsafe
conditions and assisting with discovering unsafe working conditions and those responsible for
them. When a miner with expressed knowledge of unsafe conditions or practices, especially
when the alleged practice threatens a tragic disaster, arbitrarily refuses to identify those
responsible for the practices in response to management questioning, the miner should be
disciplined.
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CONCLUSION

I am in the unenviable position of a one-person minority. Nonetheless, I find some
solace in the opinions of the Commission issued today.

The majority of the Commission has rejected the Judge’s finding of discrimination.
Given the lack of substantial evidence of a motive to discriminate on the basis of protected
activities that is an appropriate result.

Chairman Jordan and Commissioner Nakamura’s opinion appears to be based upon the
unique and specific facts of this case. Therefore, I do not see disturbance to management
policies related to reporting safety or health hazards or injuries. Nor should it affect the
necessary cooperation between miners and management on matters of safety and health.

Third, the postulate that a coercive dynamic began with a misplaced loyalty to, or a fear
of, other miners (individually or through the local union) to protect malfeasant firebosses is a call
to action. The mining community will benefit if the entire community (MSHA, management,
unions, training programs, and schools) recognizes and acts on the need to train current and
prospective miners that solidarity is shown through performing jobs safely and through willingly
reporting those few miners who endanger the safety and health of their brothers and sisters.
Miners must not fear retaliation from their co-workers for reporting safety failures of other
miners any more than fearing retaliation by an operator.

Perhaps, therefore, this case may spur action to increase miners’ awareness of their duties
to one another and, through that awareness, increase the joint efforts of labor and management to
achieve safe and healthful working conditions — a goal sought by Congress and all persons
interested in the welfare of our nation’s miners.

/s/ William I. Althen
William I. Althen, Commissioner
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I. Statement of the Case

These cases are before me upon two notices of contest and a related petition for
assessment of a civil penalty under section 105(d) of the Federal Mine Safety and Health Act of
1977,30 U.S.C. § 815(d). On February 17, 2012, in response to an anonymous 103(g) complaint
alleging dangerous conditions at the highwall, MSHA launched an investigation of Cloverlick
Coal Company’s No. 1 mine. As a result of the investigation, MSHA issued imminent danger
Order No. 8374442 to Cloverlick Coal Company, LLC (“Clo