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At issue in this consolidated contest and civil penalty proceeding
ari sing under the Federal Mne Safety and Health Act of 1977, 30 U S.C
0801 et seq. (1982)(the "M ne Act"), is whether FMCWom ng Corporation’
violation of 30 C F.R [57.5002 was significant and substantial in nature
and caused by its unwarrantable failure to conply with the mandatory safety
standard. 1/ Also at issue is whether FMC violated 30 CF.R 57.18002 by
failing to designate a "conpetent person” to exam ne a working place at
| east once each shift for conditions which may adversely affect safety or
health, or by failing to keep a record of such exam nations. 2/ Conm ssion
Adm ni strative Law

1/ 30 CF.R 57.5002 provides:

Dust, gas, mist, and fune surveys shall be
conducted as frequently as necessary to determ ne
t he adequacy of control neasures.

2/ 30 CF.R 57.18002 provides in part:

(a) A competent person designated by the operator
shal | exam ne each working place at |east once each
shift for conditions which nay adversely affect safety
or health. The operator shall pronmptly initiate
appropriate action to correct such
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Judge August F. Cetti answered these questions in the negative. 10 FMSHRC
822 (June 1988) (ALJ). For the reasons explai ned bel ow, we vacate that
portion of the judge's decision concerning the significant and substanti al
nature of the violation of section 57.5002 and remand the matter to the
judge for further consideration. 1In addition, we reverse the judge's
unwarrant abl e failure finding and his conclusion that FMC did not violate
section 57.18002.

The material facts are not in controversy. FMC operates a trona
m ne | ocated near Green River, Sweetwater County, Wom ng. At an adjacent
pl ant FMC processes trona into various products. The "Sesqui" powerhouse,
which is part of the processing plant, houses three turbines that generate
electricity for the plant. FMC overhauls the turbines every five years.
The No. 3 turbine was schedul ed for overhaul in Novenber 1985, and on
Novenmber 4, 1985 a work crew began to dismantle the turbine. It took
three days to renove insulation fromthe turbine, and the debris |ay
scattered about the i mediate area and on the floors of the powerhouse
for approximtely two weeks while the overhaul was conpl et ed.

To overhaul the turbine, the work crew first renoved the turbine
cover. Underneath the cover was bl anket-type insul ation containing
asbestos. This insulation was renoved in pieces and the bl ankets were
dropped over a handrail near the turbine for tenporary storage. Next,
the crew di sassenbl ed the halves of the turbine. In order to gain access
to the bolts holding the hal ves together, the workers renpoved two ot her
types of insulation containing asbestos. The first layer of insulation
was nortar-like and was inbedded in chicken wire. It had to be chi pped
away and the chicken wire had to be cut. As it was renoved, pieces of
the insulation fell down either side of the turbine to the ground fl oor
of the power house.

Underneath this nortar-like insulation were "bricks" of additiona
i nsulation held in place by baling wire. The bricks were soft and
"chalky." As the baling wire was cut, the bricks fell to the ground
floor of the powerhouse.

VWhen the nortar-like insulation was being renoved by the workers,
dust was created as the workers used hamrers and chisels to break up and
| oosen the material. Tr. 168, 214-216, 232, 243-44. Further, when pieces
of the insulation fell to the floor nore dust was created. |In addition
when nenbers of the work crew wal ked t hrough the debris, dust was stirred
up, and when the powerhouse doors were opened for ventil ation purposes, the
wind created a literal "dust storm" Tr. 174, 198, 233, 241. 10 FMSHRC
at 824-25. Menbers of the work crew asked their foreman, John WIlfong, if
the insulation they were handling contai ned asbestos and whether it was
safe to handle. Tr. 80, 220-235,

condi tions.

(b) A record that such exam nations were conducted
shal | be kept by the operator for a period of one year
and shall be nmade avail able for review by the Secretary
or his authorized representative.
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245-246. WIfong responded that "he didn't believe there was,"” (Tr. 80)
that there was "not enough to worry about,” (Tr. 220) and that "there was
no problem there was no asbestos init." Tr. 177.

Previ ously FMC had anal yzed the insulation. |In July 1985, FMC had
determ ned that the blanket wap insulation contained 90 percent asbestos
and the non-bl anket wrap insulation contained 35 percent asbestos. Pet.
Exh. M5, Tr. 278-283. The results of this analysis were recorded in a
menor andum dated July 1, 1985. The nenorandum was aut hored by FMC s
i ndustrial hygienist, Carl Watson, and was circulated to FMC s supervi sors,
i ncluding M ke Hruska, who supervised the work crew s foreman, John
Wl fong. Pet. Exh. M5. In an earlier menorandum dated, June 11, 1985,
WAt son had reported simlar results fromanal ysis of other sanples of the
i nsul ati on.

FMC di d not conduct dust surveys at any time during the overhaul of
the turbine. 10 FMSHRC at 824. Nor was an FMC industrial hygienist on
hand to observe the work and to reconmend protective equi prent as required
by FMC s policy. 3/ On Novenber 18, 1985, FMC s industrial hygienist, Carl
Wat son, visited the work area. Watson cane to the powerhouse to check on
the work of another crew renoving asbestos containing insulation froma
different area of the powerhouse. Wen Watson noticed the bl anket
i nsul ati on draped over the handrail and the other insulation |lying on the
floor, he gave his opinion to the crew foreman that the insulation could
contai n asbestos and that it should be properly bagged and protective
nmeasures taken

On Novenber 19, 1985, an inspector of the Secretary of Labor's M ne
Safety and Health Administration ("MSHA") conducted an inspection of the
power house. The inspector observed a clean.up crew at the turbine wearing

protective clothing and masks. |In addition, he observed Watson coll ecting
sanmpl es of the insulation. The inspector collected samples of the bagged
material. Subsequent analysis of the inspector's sanples established that

the insul ati on contai ned asbestos. 10 FMSHRC at 825.

3/ An FMC menorandum dated May 17, 1985, states the follow ng regarding
degrees of exposure to asbestos and conmensurate protective measures.

(b) Moderate exposure. Exanples would be grinding
asbest os i npregnat ed gaskets off pipe flanges, renoving
asbestos containing insulation fromboilers, pipes and
turbines, removing or installing asbestos containing
packi ng gl ands, replacing or repairing brakes or brake
drunms or lining, and drilling or cutting transite pipe.
Anytine these jobs are being performed, the Industrial
Hygi eni st should be called to observe the job and to
recomend protective equi pnent.

Pet. Exh. 4 (enphasis added).
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On Novenber 23, 1985, the inspector took two enforcenment actions
that are contested here. The inspector issued to FMC a citation pursuant
to section 104(d)(1) of the Act, 30 U.S.C [1814(d)(1), stating that FMC s
failure to nake surveys to determine if the workers were over-exposed to
asbestos violated section 57.5002. This citation included the inspector's
findi ngs, nmade pursuant to section 104(d), that the violation was of a
significant and substantial nature and resulted from unwarrantable failure
by the operator.

In addition, the inspector issued to FMC an order of w thdrawal
pursuant to section 104(d)(1) of the Act alleging that FMC viol ated
section 57.18002. See n.2, supra. The order stated that FMC managenent
failed to notify the workmen that they would be working w th asbestos and
that there was no record of exam nations of the work area. Again, the
i nspector nade associ ated significant and substantial and unwarrantable
failure findings.

FMC contested the validity of the citation and order, the special
findi ngs associated with the section 104(d)(1) citation, and the civil
penal ti es proposed by the Secretary for the alleged violations. FMC argued
that it had not violated section 57.5002, that the standard' s requirenent
to conduct exposure surveys "as frequently as necessary to determ ne the
adequacy of control neasures" should be read in conjunction with the
regul atory exposure limts for contam nants. 4/ FMC asserted that because
the Secretary did not establish that the exposure limt for asbestos dust
had been exceeded during the asbestos renoval operation, the Secretary had
not established the violation of section 57.5002.

FMC al so argued that to prove a violation of section 57.18002 the
Secretary must establish either that no conpetent person inspected the
wor ki ng place or that no record of the exam nation was nade. FMC asserted
that the Secretary had proven neither

The judge concluded that FMC had viol ated section 57.5002. The
judge, noting that w thout dust surveys having been performed while the
work was in progress there was no way to determnm ne whether an enpl oyee in
the work area actually was overexposed to contam nants, rejected FMC s
argunent that proof of a violation is conditioned on establishing an
exposure to airborne contam nants in excess of the regulatory limts.

10 FMBHRC at 826.27. The judge found that a reasonably prudent person
woul d have conducted dust surveys to determ ne what control neasures woul d
be adequate to prevent the possible overexposure of the workers to asbestos
during the three days the mmintenance crew renoved the insulation fromthe
turbine. 10 FVMBHRC at 826. The judge further found, w thout explanation
that the violation was not of a significant and substantial nature.

Regardi ng the inspector's unwarrantable failure finding, the judge
concl uded that because FMC had a policy at the time the citations were
i ssued regardi ng asbestos identification and cl eanup and because workers

4/ See 30 C F.R [57.5001.
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in another part of the plant had taken protective nmeasures while renoving
asbest os-contai ning insulation, FMC was not indifferent to the hazards of

ai rborne asbestos and its failure to conmply with section 57.5002 was due to
ordi nary negligence. 10 FMSHRC at 828. The judge therefore nodified the
section 104(d)(1) citation to a citation issued pursuant to section 104(a)
of the Act, 39 U S.C [0814(a), and assessed a civil penalty of $600 for

the viol ation.

Finally, the judge found that FMC had not violated section 57.18002
because the Secretary failed to prove that there was no exam nati on of the
wor ki ng pl ace by a conpetent person or that no records of the exam nations
were made. 10 FVMBHRC at 830. The judge therefore vacated the section
104(d) (1) withdrawal order in which the violation was all eged.

On review, the Secretary argues that the judge erred in three
respects: (1) in concluding that FMC s viol ati on of section 57.5002 was
not of a significant and substantial nature; (2) in concluding that the
violation was not due to FMC s unwarrantable failure to conply with the
standard; and (3) in concluding that FMC did not violate section 57.18002.
W consi der each of these challenges in turn

l.
A violation is properly designated as being of a significant and

substantial nature if, based on the particular facts surrounding the
violation, there exists a reasonable likelihood that the hazard contri but ed

towill result in an injury or illness of a reasonably serious nature.
Cement Division, National Gypsum 3 FMSHRC 822, 825 (April 1981); WMathies
Coal Co., 6 FMSHRC 1, 3-4 (January 1984). In Consolidation Coal Co.

8 FMSHRC 890, 897-98 (June 1982), aff'd, 824 F.2d 1071 (D.C. Cr. 1987),
t he Conmi ssi on expl ai ned that adapting the National Gypsum Mathies test
to a violation of a mandatory health standard results in the foll ow ng
formul ation of the el enents necessary to support a significant and
substantial finding:

(1) The underlying violation of a nmandatory
heal th standard; (2) a discrete health hazard--a
measure of danger to health contributed to by the
violation; (3) a reasonable likelihood that the
heal t h hazard contributed to will result in an illness;
and (4) a reasonable likelihood that the illness in
question will be of a reasonably serious nature.

The admi nistrative |aw judge cited the general applicability of this
test, but provided no justification for his conclusion that the violation
was not of a significant and substantial nature. Conpare FMC Wom ng
Corp., 8 FMSHRC 264, 275.276 (February 1986) (ALJ Lasher) (applying al
el ements of significant and substantial test to mandatory health standard
i nvol vi ng asbest os exposure).

Conmi ssion Procedural Rule 65, 29 C.F. R 2700.65, requires that a
j udge's decision include findings of fact, conclusions of |law, and
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supporting reasons. 5/ Conpliance with these requirenents is essential

to the fulfillnment of our statutorily mandated review function. Wt hout
some expl anation and justification for conclusions reached by a judge, we
cannot effectively performour function. See Youghi ogheny & Chio Coal Co.
7 FMBHRC 1335 (Septenber 1985); The Anaconda Co.. 3 FMSBHRC 299 (February
1981). In view of the total |ack of explanation in support of the judge's
conclusion that the violation of 30 C F.R [87.5002 was not significant and
substantial, we vacate the judge's decision with regard to his significant
and substantial finding and remand the matter for the entry of a decision
that accords with Comm ssion Procedural Rule 65. In so doing, we express
no opinion regarding the nerits of the significant and substantial issue.

"Unwarrant abl e failure"” means "aggravated conduct constituting
nore than ordinary negligence by a mine operator in relation to a violation
of the Act." Emery Mning Corp., 9 FMSHRC 1997, 2004 (Decenber 1987);
Youghi ogheny & Chio Coal Co., 9 FMSHRC 2007, 2015 (Decenber 1987). In
concl uding that FMC did not unwarrantably fail to conply with section
57.5002, the judge found that FMC was not indifferent to the health hazards
associ ated with airborne asbestos in that it had in place at the tine of
i ssuance of the citation a policy regardi ng asbestos identification and
cl eanup and that in another part of the powerplant a different work crew
renovi ng asbestos-containing insulation had protective clothing and
equi prent. 10 FMBHRC at 828.

These facts are overwhel ned by other evidence of record establishing
FMC s aggravated conduct regarding its failure to provide dust surveys
during the overhaul of the turbine. FMC s witten asbestos policy
expressly identified the asbestos-containing nature of all three types of
i nsulation in the turbine being overhauled, as well as the need to take
steps to prevent workers' exposure to asbestos. Pet. Exhs. 4, 5, 6. FMCs
policy specifically called for the presence of an industrial hygienist and
protective equi pment when asbestos-containing insulation was renoved froma
turbine. Pet. Exh. 4. During the renoval of the insulation, however, a
hygi eni st was not present and the workers were afforded no protection
Wat son, FMC s industrial hygienist, apparently did not becone aware that
i nsul ati on was being renoved fromthe turbine until he inadvertently
observed the work on Novenber 18, 14 days after the crew had begun
di smantling the turbine.

Further, the maintenance supervisor, Mke Huska, stated that he

5/ Procedural Rule 65 states in part:

(a) Form and content of the Judge's deci sion.
The judge shall nake a decision that constitutes his
final disposition of the proceedings. The decision
shall be in witing and shall include findings of fact,
concl usions of law, and the reasons or bases for them
on all the material issues of fact, |aw or discretion
presented by the record...
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had been told by the FMC mai nt enance superintendent to suspect that al

i nsulation at the plant contai ned asbestos. Tr. 317; see al so Pet.

Exh. M7 ("when in doubt, assume a material to be, or contain asbestos").
Yet, Hruska ordered no surveys to be taken in the work area. 1In addition
and inmportantly, despite the recognition by FMC of the potential asbestos
hazard associated with the renoval of the insulation fromthe turbine, the
supervi sor of the work crew, WIfong, when asked by a nmenber of the crew
if there was asbestos in the insulation, wthout any apparent further
inquiry into the legitinmate and serious concerns raised by the work crew,
erroneousl y responded that asbestos was not present. Tr. 220, 235, 246.

In Iight of the egregious nature of this evidence, we find no
substantial support for the judge's contrary conclusion that the violation
was not the result of FMC s unwarrantable failure to conply. |In fact, that
FMC had a policy in place regardi ng asbestos identification and cl eanup and
that another crewin a different part of the plant was protected while
engaging in simlar work, in our view heightens, rather than excuses, FMC s
| ack of care with respect to this violation. W therefore conclude that
FMC exhi bit ed aggravat ed conduct exceeding nore than ordi nary negligence
regarding the violation and the judge's finding of no unwarrantable failure
is accordingly reversed.

Finally, the Secretary asserts that the judge erred in concl udi ng
that she did not prove that FMC had viol ated section 57.18002. The
pertinent requirenments of 30 CF. R 57.18002 are three-fold: (1) daily
wor kpl ace exam nati ons are mandated for the purpose of identifying
wor kpl ace safety or health hazards; (2) the exam nations nust be nade by a
conpetent person; and (3) a record of the exam nations nmust be kept by the
operator. The judge concluded that the Secretary failed to prove that
there was no exam nation of the working place by a conpetent person or that
no records of the exam nations were nade. The judge noted that FMC had
i ntroduced into evidence an MSHA programdirective clarifying the record
keepi ng requirenents of the standard and requiring that the record of
exam nations include: (a) the date and shift; (b) the person(s) conducting
t he exam nation; and (c) the working place exam ned. The directive states
that "citations of violations of this standard are to be issued only where
there has been a failure to conduct an exam nation of a work place or a
failure to record that an examination was done."” 10 FVMSHRC at 830. The
judge further noted that FMC al so introduced into evidence a |og of the
exam nations of the powerhouse for safety or health hazards during the
period of the turbine's overhaul and that the |log conplied with the
directive by showi ng the date and shift on which the exam nati ons were
conducted and the nanes of the persons conducting the exam nations and the
wor k pl aces exam ned. Id.

The Secretary contends, however, that by focusing on the directive
and the record of the exam nations, the judge ignored the question of
whet her the person conducting the exam nation was conpetent, and we agree.
According to the Secretary, the programdirective concerns the requirenents
for the recording of the exam nations required by section
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57.18002; it does not concern the conpetence of the person designated to
conduct the exam nations. W agree.

30 CF.R 57.2 defines "conpetent person" as "a person having
the abilities and experience that fully qualify himto performthe duty
to which he is assigned.” As with nany safety and heal th standards,
sections 57.18002(a) and 57.2 are drafted in general terns in order to
be broadly adaptable to the varying circunstances of a mne. Kerr-MCee
Corp., 3 FMSHRC 2496, 97 (Novenber 1981). W conclude that the term
"conpetent person” within the neaning of sections 57.18002(a) and 57.2
must contenpl ate a person capabl e of recognizing hazards that are known
by the operator to be present in a work area or the presence of which is
predictable in the view of a reasonably prudent person famliar with the
m ning industry. See e.g., Ozark-Mhoning Co., 8 FMSHRC 190, 191 (February
1986); U.S. Steel Corp., 6 FMSHRC 1908, 1910 (August 1984); Conpare,
29 C.F.R [01926.32(f). The question is whether FMC designated such a
person to exani ne the turbine workplace. W find the evidence overwhel m ng
in the record that it did not.

The hazard posed by the turbine' s asbestos-containing insulation
was well known to FMC. FMC' s policy stated as nuch. Yet, WI bur Hastings,
the only FMC enpl oyee desi gnated as an exam ner under this standard who
testified, stated that he had not seen FMC s nenorandum regardi ng the
presence of asbestos in turbine insulation, that he was unaware of the
presence of asbestos-containing material in the turbine, and that he had
no training in asbestos recognition. Tr. 520-23. Thus, although FMC knew
t hat asbestos was present in the turbine insulation it nonethel ess
designated as a shift exam ner a person to whomthis know edge had not
been conmmuni cated, nor had Hastings been trained to suspect that asbestos
reasonably m ght be present. Wthout this know edge, Hastings cannot be
said to have had the ability and experience fully qualifying himto exam ne
the work place around the turbine for conditions which m ght adversely
af fect safety and heal th.

In sum we conclude that Hastings was not a "conpetent person” within
t he nmeani ng of section 57.18002(a), that substantial evidence does not
support the judge's conclusion that FMC conplied with the regul ation, and
that FMC, by assigning Hastings to exanm ne the workplace, violated the
regul ati on.
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V.

Accordingly, we vacate the judge's decision regarding the finding
that the violation of section 57.5002 did not significantly and
substantially contribute to a mne health hazard and we renand the matter
for reconsideration and entry of new findi ngs, conclusions and the reasons
for them In addition, we reverse the judge's conclusion that the
violation of section 57.5002 was not the result of FMC s unwarrantable
failure to conply and remand for reassessment of the penalty. Finally, we
reverse the judge's conclusion that FMC did not violate section 57.18002
and we remand to the judge for the assessnent of an appropriate civil
penalty. 8/

8/ Commissioner L. Clair Nelson did not participate in the consideration
of this matter.
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Conmi ssi oner Doyle, concurring in part and dissenting in part:

Inits decision, the nmajority vacates the judge's finding that the
viol ation of section 57.5002 did not significantly and substantially
contribute to a mne health hazard and renmands the matter for further
anal ysis by the judge. | concur with that part of the decision

I must respectfully dissent, however, fromthe majority's finding
that FMC unwarrantably failed to conply with section 57.5002 because
find substantial evidence in the record to support the judge's concl usion
to the contrary. 1In addition, | would affirmthe judge's determ nation
that FMC did not violate section 57.18002.

I n addressi ng whet her FMC s conduct anounted to an unwarrantabl e
failure to conmply with section 57.5002's requirenent that dust surveys be
conducted as frequently as necessary in order to determ ne the adequacy of
control measures, the judge took notice of and applied the Conm ssion's
explication of that termin Emery Mning Corp., 9 FVMSHRC 1997 (Decenber
1987). The judge correctly concluded that indifference or aggravated
conduct beyond ordi nary negligence nust be present for a finding of
unwarrant abl e failure. Enery, supra, 9 FMSHRC at 2003-2004.

The judge, in rejecting a finding that unwarrantable failure was
i nvol ved, cited several considerations that Ied himto conclude that FMC
was not indifferent to the hazard of asbestos at its plant. Anong these
consi derations were the fact that FMC had shown an awareness and attention
to the hazard and had undertaken a programfor its identification and
cl eanup. FMC had anal yzed vari ous sanples to determ ne where asbestos
m ght exist, including sanples of the insulation on the turbine involved in
this case. The judge noted that FMC s industrial hygienist had distributed
to senior managenent a nenorandumidentifying the plant's asbestos hazards.
The judge al so cited the absence of know edge on the mai ntenance foreman's
part of an asbestos hazard with respect to the turbine and the | ack of
evi dence that, had the industrial hygienist been aware of the work being
done on the turbine, the policy would not have been inplenmented. 10 FMSHRC
at 828. The judge wei ghed the evidence presented and articul ated his
reasons for finding that FMC s conduct did not reach the | evel of
unwar r ant abl e failure.

The Conmi ssion has previously acknow edged that a judge's findings
are not to be lightly overturned and that reversal of those findings
requires a conclusion that there is either no evidence or dubious evidence
to support the challenged findings. Secretary v. Consolidation Coa
Company, 11 FMSHRC 966 at 974 (June 1989). In ny view, the evidence cited
above and relied upon by the judge constitutes "such rel evant evidence as a
reasonabl e mi nd m ght accept as adequate to support [the judge's]
concl usi on" and, accordingly, | would affirmthe judge's finding that FMC
di d not



~1632

unwarrantably fail to conmply with the standard, See Consolidated Edi son Co.
v. NLRB, 305 U. S. 197, 229 (1938); Chaney Creek Coal Corp. v. FMSHRC, 866
F.2d 1424, 1431 (D.C. Gr. 1989). 1/

The majority also concludes that the judge erred in finding that
FMC did not violate section 57.18002 and its requirenent that a conpetent
person exam ne each working place at | east once each shift. The judge
based his determ nation on an MSHA Program Directi ve dated Novenber 20,
1979 (the "Program Directive"), that addresses the recordkeeping
requi renents of the standard. The Program Directive provides that
citations were to be issued under the standard only where there was a
failure to conduct an exami nation or a failure to record its occurrence.
Significantly, the directive provides that violations of the standard
were not to be cited where a hazard is already covered by another standard,
t hus avoiding a situation wherein an operator is cited for the violation of
a safety standard and also cited for violation of section 57.18002, based
on the examner's failure to identify the violative condition. The judge
found that the Secretary's Program Directive correctly interpreted the
standard and that there was no failure either to nake an exami nation or to
record the fact thereof. Thus, he concluded that there was no violation of
section 57.18002. 10 FMSHRC at 830. Because of that concl usion, the judge
did not reach the question of, and nade no findings of fact as to, the
conpet ence of any of those charged by FMC with maki ng the shift
exam nations in question

The Secretary's Petition for Discretionary Review did not challenge
the judge's determ nation that the Program Directive represents a correct
interpretation of the standard. Neither did it challenge his conclusion
based on that interpretation, that there is no violation of section
57.18002 where an inspection is perforned and the hazard in issue is
addressed by another standard, as it was in this case by section 57.5002.
Absent a challenge by the Secretary to these concl usions reached by the
judge, | believe that the judge's decision, based on those concl usions,
nmust stand. 2/

1/ The mpjority uses FMC s own conpany policy addressing the handling of
asbest os hazards as a basis for heightening the degree of care FMC owed,

t hus suggesting that operators are |ess accountable if they do nothing with
regard to asbestos than if they attenpt to identify its presence and dea
with it. | believe such an approach di scourages, rather than encourages,
responsi bl e conduct.

2/ The Conmi ssion did not order review of this determ nation, sua sponte.
pursuant to section 113(d) of the Mne Act, 30 U S.C. 823 (d) (1982).



~1633

The Secretary's Petition for Discretionary Review argues only that
FMC failed to designate a conpetent person to exam ne the work place. The
majority addresses the Secretary's argunent and nmakes its own factua
determ nati on that a conpetent person was not assigned. This finding was
based, in part, on the fact that Wl bur Hastings testified that he had no
training in asbestos recognition and it was nmade despite the testinony of
the Secretary's own expert witness that there is no such training and that,
in many instances, asbestos cannot be identified by visual observation
al one. Tr. 159, 160, 555, 556.

VWhen the dismantling of the turbine was begun, FMC s awareness of
asbestos in the plant should have triggered testing by nmeans of a dust
survey pursuant to section 57.5002. It did not, and FMC was properly
cited for violating section 57.5002. The majority concludes, however,
that since "FMC knew t hat asbestos was present in the turbine insulation,”
it should have designated only exam ners who were "trained to.suspect that
asbest os reasonably nmight be present™ (slip op. at 8) (enphasis added).
The majority's conclusion woul d suggest that operators could, dependi ng
on the type and conditions of their mne, be required to train pre-shift
and on-shift examners to recognize everything fromquartz dust to radon
daughters. The Mne Act and the regul ations issued pursuant to it
recogni ze that some hazards, such as airborne contam nants, are not
susceptible to accurate visual identification. Rather than rely on
exam ners to recogni ze these hazards, specific technical testings
requirenents are set forth. | amof the opinion that the inability of an
exam ner to visually recogni ze those types of hazards does not necessarily
make t he exam ner inconpetent within the neaning of section 57.18002.

For the reasons set forth above, I would affirmthe judge's
conclusions that FMC did not unwarrantably fail to conply with section
57.5002 and that it did not violate section 57.18002.
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