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In this contest proceeding arising under the Federal M ne Safety
and Health Act of 1977, 30 U S.C. 0801 et seq. (1982) ("M ne Act" or
"Act"), dinchfield Coal Conpany ("dinchfield") seeks review of a
wi t hdrawal order issued by the Departnent of Labor's Mne Safety and
Heal th Administration ("MSHA"), pursuant to section 104(b) of the
M ne Act, 30 U S.C. 0O814(b), at dinchfield s McClure No. 1 M ne.

The withdrawal order alleges that dinchfield failed to abate a

violation of 30 CF. R [75.326 (the application of which had previously
been nodified by the Secretary of Labor at the McCure No. 1 Mne) by
permtting air in excess of 300 feet per mnute ("fpnf') to be coursed
over the belt conveyor systens for ventilation of working places. In

its contest, Cinchfield seeks, inter alia, vacation of the w thdrawal
order and extension of the time for abating the violation until conpletion
of proceedi ngs before the Departnment of Labor, conducted pursuant to
section 101(c) of the Act, 30 U S.C. 0811(c), concerning Cinchfield s
separate petition for further nodification of section 75.326, as applied
at the MCure No. 1 Mne, to renove the 300 fpmlimtation. Along with
its contest, Cinchfield al so seeks fromthe Comm ssion tenporary relief
fromthe w thdrawal order pursuant to section 105(b) of the Act, 30 U S.C
0815(b)
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In expedited proceedings on Cinchfield s contest, Conm ssion
Admi ni strative Law Judge James A. Broderick permtted the United M ne
Workers of America ("UMM') to intervene. |In his witten decision in this
matter, issued on August 30, 1989, 21 days after conpletion of a three-day
evidentiary hearing, the judge denied dinchfield s request for tenporary
relief on the grounds that he was then prepared to rule on the nmerits of
the operator's contest. He vacated the section 104(b) wi thdrawal order
and extended the tine for abatenent of the violation until commencenent of
t he next hearing schedul ed before the Departnment of Labor with respect to
Cinchfield s pending petition for nodification. 11 FMSHRC 1568 (August
1989) (ALJ). We granted petitions for discretionary review ("PDR') filed by
Cinchfield and the UMM and granted Cinchfield s request for expedition
and oral argument. Follow ng conpletion of briefing pursuant to an
expedi ted briefing schedule, we heard oral argument on Novenber 8, 1989.
For the follow ng reasons, we affirmthe judge' s vacation of the w thdrawal
order and his extension of the tinme for abatenent but nodify the terns of
t hat extension as expl ai ned bel ow.

l.
Factual and Procedural Background

Ainchfield's MCure No. 1 Mne is an underground coal m ne | ocated
near McCdure, Virginia, and has been in operation since 1979. The mne is
a gassy mne, liberating nore than four mllion cubic feet of nethane per
24-hour period. 1/

Pursuant to a nodification petition filed by dinchfield on
Decenmber 21, 1979, under section 101(c) of the Mne Act, MSHA, in Cctober
1980, nodified the application of 30 C.F.R 75.326 at the mne by granting
Cinchfield perm ssion to use air coursed through belt conveyor entries
to ventilate working places. 2/ MSHA's approval, contained in an anended
proposed deci sion and order issued on January 29, 1981, which becane
effective by operation of law (i.e., was not opposed), did not limt the
velocity of air coursed through the belt

1/ There was a serious explosion in a conbined belt/track entry of the
mne in 1983. Since 1983 the m ne al so has been evacuated a nunber of
ti mes because of excessive net hane.

2/ 30 CF.R 75.326 states in pertinent part:

In any coal mne opened after March 30, 1970,
the entries used as intake and return air courses
shal |l be separated from belt haul age entries, and
each operator of such mne shall limt the velocity
of the air coursed through belt haul age entries to
t he amobunt necessary to provi de an adequate supply
of oxygen in such entries, and to insure that the
air therein shall contain |less than 1.0 vol une
per centum of methane, and such air shall not be
used to ventilate active working pl aces.
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haul age entries for purposes. of ventilating working places. NsSHA
i nposed various conditions, including the installation of an early
warning fire detection system based on nonitoring carbon nonoxi de
(the "CO systent'). 3/

On August 21, 1986, Cdinchfield, in a proposed anendnment to the
nodi fication, requested that the alarmlevels of the CO system be raised
because its systemwas having problens with fal se alarnms. NMSHA granted
the request in a proposed deci sion And order issued February 10, 1987,
whi ch becane effective by operation of law. The nodification was subject
to a nunber of conditions, however, including a limt of 300 fpmon the
velocity of air coursed through the belt entries to ventilate working
pl aces.

On July 1, 1987, dinchfield filed anot her proposed anendnment to
the nodification, requesting that the maxi mumvelocity limt be increased
from300 fpmto 1,200 fpm As justification, it indicated that there were
| arge quantities of nethane trapped in the coal bed of the mne and that
| arge quantities of air were required to dilute and carry off the mnethane
liberated during mning and frommned surfaces after mning. dinchfield
all eged that the 300 fpmrestriction would all ow nmethane to accunul ate and
result in a dimnution of safety. MSHA investigated the request and
granted the petition on Septenber 14, 1988, in a proposed decision and
order with conditions. No maximumvelocity linmt was prescribed in the
proposed deci si on and order

On Cctober 13, 1988, the UMM filed a request with the Departnent
of Labor for a hearing on the proposed decision and order, challenging
elimnation of the 300 fpmair velocity limt. The nodification proceeding
was assigned to a Departnent of Labor adm nistrative | aw judge, and a
heari ng was scheduled to begin in that case on Novenber 13, 1989.

On June 5, 1989, alnost two years after dinchfield had filed its
proposed anendnent to increase the 300 fpm maxi mumvelocity limt, NMSHA
i nspector Janes Baker issued a citation to Cinchfield alleging a violation
of 30 CF.R 75.326, as nodified. The citation alleges that the velocity
of air being coursed over the belt entries was in excess of 300 fpm
Cinchfield was given until June 30, 1989, to abate the violation alleged
in the citation and was subsequently given an extension to July 31, 1989.
MSHA extended the abatenent tinme set in the citation on condition that
Cinchfield request an expedited hearing on the section 101(c) nodification
petition seeking the increase in air velocity in the belt conveyor entries.
On June 21, 1989, dinchfield requested an expedited hearing on the section
101(c) petition

By August 1, 1989, dinchfield had failed to abate the violation
| nspect or Baker then issued an order of wthdrawal under section 104(Db)
of the Mne Act. Specifically, this order prohibited activity in any

1/ The terns of MSHA' s January 29, 1981 decision and order were not
i npl enented until 1983, sone tine after the 1983 explosion referred
toin n. 2, supra.
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wor ki ng place that was ventilated with belt air velocities exceedi ng
300 fpm

On August 2, 1989, dinchfield filed its contest of the section
104(b) withdrawal order, challenging the validity of the order of
wi t hdrawal , arguing that conpliance with the order's ternms would result
inadmnution of safety to mners, and requesting expedited proceedi ngs.
In addition, dinchfield argued that the time set for abatenment of the
order was unreasonable. On August 3, 1989, dinchfield filed a Mdtion
for Tenporary Relief fromthe wthdrawal order, pursuant to section 105(b)
of the Mne Act, requesting extension of the tinme set for abatenment until
the issues presented in the contest proceeding were resolved. The judge
subsequently granted the request for expedition and the UMM s request to
i ntervene.

At the hearing before the judge on August 7-9, 1989, dinchfield
took the position that conpliance with the w thdrawal order would result
in admnution of safety. dinchfield s independent consultant Donal d
Mtchell testified that the 300 fpmceiling represented an unacceptabl e
hazard to the health and safety of the miners in the mine. | Tr. 162, 177,
11 Tr. 127, 135. dinchfield also argued before the judge that lifting
the 300 fpmceiling woul d enhance safety since dilution of nethane would be
facilitated. Accordingly, in Cinchfield s view, the abatenent tine was
unr easonabl e under the circunstances and shoul d be extended at |east unti
the section 101(c) proceedi ng coul d be heard.

The Secretary took the position that the 300 fpmceiling may
result in a dimnution of safety at the mne and that lifting the
ceiling would not adversely affect the safety of the mners. NMSHA
i nspector Baker testified that the 300 fpmvelocity would not dilute the
nmet hane liberated in the mne's belt entries to a safe anmount, and that
to enforce the 300 fpmvelocity "would pose a hazard." | Tr. 44, 51, 53.
Baker also testified that additional velocity was necessary to ventilate
the faces. | Tr. 60. Baker stated that MSHA officials who worked with
him including his imedi ate supervisor, subdistrict nmanager, and district
manager, agreed that the 300 fpmceiling posed a hazard. | Tr. 51-52.
Additionally, MSHA District Manager/ Supervisory M ning Engi neer Robert
Elamtestified that abatenent of the violation would result in dimnution
of safety to the miners in the mne, indicating that the 300 fpmceiling
was i nadequate to nove nmethane out of the mine and to dilute and render it
harm ess. | Tr. 79-80, 108, 116-17. Thus, in Elams view, the 300 fpm
ceiling dimnished safety. | Tr. 110, 126. See also Ill Tr. 61-62. El am
further testified that increased velocity would help in nethane dilution
and benefit the mne. | Tr. 124,

The Secretary introduced an affidavit by Jerry L. Spicer, NMSHA
Admi ni strator for Coal Mne Safety and Health, which states his belief
"that the safety of mners at the MCure Mne is enhanced by renoving
the 300 fpmbelt entry air velocity" MSHA-X 4. The Secretary stated
that the Conm ssion could: (1) determ ne, pursuant to section 105(d) of
the Act, that the length of the abatenent period was unreasonabl e and
nodi fy or vacate the period; or (2) grant tenporary relief fromthe
wi t hdrawal order under section 105(b) of the M ne Act.
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The UMM took the position that the 300 fpmceiling did not result
in admnution of safety at the mne but that Iifting the 300 fpmceiling
woul d.  The UMM submitted that the 300 fpmceiling was adequate to dilute
t he nmet hane, especially in conjunction with other alternatives. UWA
i nternational representative Thomas Rabbitt testified that the 300 fpm
ceiling could dilute and render harm ess nethane in the nost inby areas
inthe mne. Il Tr. 93, 132-33. Wile the UMM inmplicitly conceded t hat
increasing the air velocity would reduce nethane in the working sections,
it argued that the adverse effects resulting fromthe increase in velocity
woul d, nevertheless, result in a dimnution of safety to the m ners.
Rabbitt testified that greater air flow increases the oxygen available to
fan a fire, and UMM Deputy Admi nistrator for Safety Robert J. Scaranozzino
agreed that high air velocities would cause quick propagation of a fire.
Il Tr. 101, 155, 168. The UMM s wi tnesses al so enphasi zed that fl oat
coal dust involving conveyor belt entries is one of the major fire and
ignition sources in a coal mne, and that high air velocities will pick the
dust up, suspend it in the air, and disperse it through the entry, thereby
aggravating the hazard. Il Tr. 155-56, 163, 241, 249; 111 Tr. 23, 124.
UMM Deputy Administrator in the Departnment of Occupational Health Janes
Weeks testified that a higher air velocity has the tendency to pick up
respirable dust. 11 Tr. 206-208, 220. UMM w tnesses also testified that
hi gher air velocity would dilute the carbon nonoxi de necessary to activate
the CO system and, as a result, a larger fire would be needed to generate
t he necessary carbon nonoxi de, del aying the operation of the sensing and
warning system | Tr. 221-22, 230-31, 249-50; Il Tr. 102.

The UMM al so argued that there were a nunber of alternative nethods
of methane control available to dinchfield. These proposals included
i ncreasing the nunmber of entries, point feeding, increasing the velocity
in the intake entries, drilling degassification holes, putting the track
and belt in the next entry, changing the design for devel opi ng | ongwal |
panel s, staggering crosscuts involving roof support, and inducing water
into the coal seam

The Secretary's witnesses rebutted the UMM' s positions by pointing
out that all mnes are required to control respirable dust and float coa
dust, and that if control is inadequate enforcenent activities can be
instituted by the Secretary. See 30 C.F.R 070.100, 75.316, and 75. 400.
Il Tr. 218-19; 111 Tr. 35-36, 44, 56. It was also stated that studies by
the Bureau of Mnes of the United States Departnment of Interior indicate
no expanded propagation of mne fires when air velocities are increased to
as much as 800 fpm Tr. 107, 119; Il Tr. 154; MSHA-X 6. There was al so
testinmony that the higher velocity would actually lead to a nore efficient
CO detection system because the product conbustion woul d pass nore quickly

fromone sensor to the next. Tr. 118; Il Tr. 117, 120, 121. Moreover,
the Secretary's witnesses also stated that increasing the nunmber of entries
woul d cause roof control problens in the mne. Tr. 90, 113; Il Tr. 59.

Finally, the Secretary:s and Cinchfield s witnesses testified that the
other alternative methods of mnethane control proposed by the UMM were
either inpractical or ineffective.

After the presentation of concluding oral argunment by the parties,
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Judge Broderick issued a bench decision, which he incorporated in his
written decision issued on August 30, 1989. Initially, the judge indicated
that, because he had heard "the entire testinony on the nerits," he was
denying the notion for.section 105(b) tenporary relief. 11 FMSHRC at 1569.
The judge noted that dinchfield did not deny that the alleged violation
exi sted. 11 FMBHRC at 1570. Rather, dinchfield s argunent that the tine
set for abatenent was unreasonabl e and shoul d be further extended was
based upon its assertion that conplying with the standard would create a
dimnution of safety in the mne. The judge stated that Cinchfield

and the Secretary had subnmitted a substantial anmount of evidence that
enforcenent of the 300 fpmlimt would result in a serious danger of a

nmet hane fire or explosion and that the UMM had presented a substanti al
anount of evidence that exceeding the 300 fpmlimt would result in a
serious danger of propagating any belt fires and increasing float coa

dust and respirable dust. 11 FMSHRC at 1571. The judge stated, however,
that he did not have jurisdiction to determ ne whether the belt entry air
vel ocity requirenents should be increased or kept at the sanme |evel and
that the question before himwas whether to affirm vacate, or nodify the
contested order. 1d. The judge indicated:

I amnot in any way discounting or mnimzing the
substantial safety issues raised by the Intervenor
the United M ne Wrkers of Anmerica. Nei t her am |
attenpting to weigh the evidence on either side of the
i ssue, which is the responsibility of the authorities
charged with deciding the Petition for Modification.

Id. However, the judge concluded as foll ows:

On the bases of the substantial evidence
submtted by [Cinchfield] Contestant and the
Secretary, and particularly that submtted by the
M ne Safety and Heal th Admi nistration, which is the
gover nment agency charged with enforcing the Act in
the interests of the safety of miners, and because
there is a pending petition for nodification which
is intended to resolve the conflicting views relative
to safety and hazards presented by the belt entry air
velocity, | hereby order that [the section 104(b)]

O der of Wthdrawal ... is DI SSOLVED.

| am... ruling that in view of the Secretary's
position and the evidence introduced in support of it,
that complying with the contested citation and order
may result in a dimnution of safety, and in view of
the pending petition for nodification, relief should be
granted. | amgranting it fromthe terns of the order
until this matter is submtted for decision on the
Petition for Modification.
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Accordingly, the judge vacated the contested w t hdrawal order and
nodi fied the underlying citation by extending the tinme for its abatenent
until "the date the hearing commences on the pending Petition for
Modi fication.” 11 FMBHRC at 1572. As noted, we subsequently granted
the PDRs filed by both dinchfield and the UMM and heard oral argumnent.

The UMM argues in its PDR that the judge erred by failing to
make the findings necessary to support his conclusion that the tine for
abat ement shoul d be extended. The UMM al so asserts that even if the
judge did enter the necessary findings, substantial evidence does not
support them UMM PDR at 3-4. Accordingly, the UMM requests that
t he decision be reversed and the withdrawal order reinstated.

Further, noting that the effect of the judge's decision is to allow
Cinchfield tenporary relief fromthe requirenments of section 75.326, the
UMM contends that the decision violates UMM v. MSHA, 823 F.2d 608
(D.C. Cr. 1987), which, according to the UMM, prohibits tenporary relief
fromthe application of a standard, pending a decision on a petition for
nodi fication. UWM PDR at 5.

Inits PDR, dinchfield argues that the judge's decision does not
go far enough. First, the relief granted is inadequate, in that the
j udge shoul d have extended the abatenent period until a final order is
issued in the nodification proceeding. In the alternative, the Conm ssion
shoul d recognize a dimnution of safety defense to the alleged violation
find that Cinchfield established that defense, and vacate the citation and
order. C PDR at 7-8.

Second, dinchfield asserts that the decision is inconsistent
wi th the purposes of the Act because it does not protect the mners
fromthe hazards of conpliance once the abatenent period ends. Therefore,
t he Conmi ssion should declare invalid the Secretary's policy of refusing
to extend further the abatenent period and should grant Cinchfield
declaratory relief to that effect. C PDR at 8-13.

Inits brief on review, the UMM primarily argues that the judge's
deci si on nust be reversed because the judge failed to make the findings
of fact and concl usions of |aw necessary to support his vacation of the
wi t hdrawal order and his conclusion that the tinme for abatenent should be
extended. The UMMA asserts that although the judge concluded, in vacating
the order, that conplying with the contested citation and order may result
in a dimnution of safety, he made no factual findings to support that
conclusion. UMM Br. at 3-4. The UMM alternatively argues that, in any
event, substantial evidence does not establish that conpliance with the
cited standard will dimnish safety because the record contains testinony
regardi ng ways dinchfield can conply with the 300 fpm requirenent
wi t hout adversely affecting safety and because there is testinony that
non- conpl i ance increases the danger to nmners in other areas of the m ne
UMM Br. at 5, 8-10. Therefore, the UMM contends that the effect of the
judge's decision is to grant tenporary relief wi thout conplying with the
statutory requirenments of section 105(b), which requires a specific finding
that if relief is granted, the health



~2127
and safety of mners will not be adversely affected. See 30 U.S.C.
0815(b)(2)(C. UMM Br. at 10-11

Inits briefing to the Commi ssion, Cinchfield first asserts
that the relief awarded by the judge is inadequate to protect the
health and safety of the mners. dinchfield argues that in |ight
of the judge's finding that Iimting the belt air velocity to 300 fpm
may create a dimnution of safety, it is illogical not to extend the
abatement tine for the underlying citation until a final order is
issued in the nodification case. C PDR (designated as main brief) at 7.
Cinchfield al so argues that the Comni ssion should recognize a di m nution
of safety defense to an alleged violation when the defense is necessary
to avoid subjecting mners to the greater hazards caused by conpliance.
C. PDR at 8.

Finally, dinchfield argues that, because the judge set the
term nation date of the citation to coincide with the commencenent of
the nodification hearing, the probable result of his decision is that
Ainchfield will be faced with another closure order "and the parties
attention will be refocused in the Review Commi ssion forum" C. PDR at 9
To end the threat of duplicative litigation in separate forums, the
Conmmi ssion should grant dinchfield declaratory relief. Such relief is
not prevented by UMM v. MSHA. supra, which only addresses the validity of
the Secretary's procedure for interimrelief in a nodification proceedi ng
under 30 C.F.R [44.16. C. PDR at 10. Therefore, dinchfield requests
that the Conmi ssion: (1) extend the abatement period until a final order
is issued in the section 101(c) nodification proceeding; (2) vacate the
underlying citation on the grounds that a dimnution of safety is a defense
to the violation; or (3) grant tenporary relief until a final order is
i ssued in the nodification proceeding.

The Secretary in her brief asserts that in a contest proceeding,
t he Conmi ssion may consider safety in determ ning whether an abat enent
period is reasonable and, further, that the Conm ssion may extend the
abatenment tinme if it finds, based on the evidence before it, that
conpliance will likely dimnish safety. Sec. Br. at 9. However, once a
petition for nodification proceedi ng conmences, the Secretary's position
appears to be that the operator ought to seek interimrelief in that
proceedi ng. The Secretary argues that MSHA did not err in refusing to
extend the abatenent tinme because to do so would be, effectively, to give
Cinchfield tenporary relief wthout the procedural safeguards insisted
upon by the Court in UMM v. MSHA. Sec. Br. at 8.

However, the Secretary goes on to note that while the D.C. Grcuit
in UWA v. MSHA held that the Mne Act does not authorize the granting
of interimrelief in a nodification proceeding based upon a finding that
such relief will not adversely affect the health or safety of mners and
wi t hout providing the procedural safeguards required by section 101(c), the
Court specifically stated that it was not deciding whether the Secretary
has the authority to grant interimrelief when there is a possibility that
application of the standard will increase the danger to mners. Sec.
Br. at 5 citing 823 F.2d at 616 n. 6. The Secretary points out that,
following UMM v. MSHA, the Assistant Secretary rul ed



~2128

in Uah Power and Light Co., slip op. at 8-9 (No 86- MSA-3, August 14,
1987), that MSHA has authority to grant interimrelief where application
of a standard will result in dimnution of safety to miners, provided
there is an opportunity for a hearing and/or appeal and provided interim
relief is of alimted duration. Sec. Br. at 5.6. Thus, dinchfield may
seek interimrelief in the section 101(c) proceeding in accordance wth
the UP&L guidelines, but the Secretary notes that the operator has not yet
done so. Sec. Br. at 7.

It is also inportant to note that the Secretary states that before
the judge, MSHA offered evidence that application of the mandatory standard
of the mine would dimnish safety. However, the Secretary now avers that
she "takes no position on that issue.” That question remains to be
litigated and decided by the Secretary in the course of the pending
section 101(c) nodification proceedings. Sec. Br. at 8 n. 2.

.
Di sposition of Issues

We cannot inprove upon the introductory observation in Judge
Broderick's decision that "the overriding value in the Mne Act is the
health and safety of the miners, and all Comni ssion decisions interpreting
the M ne Act have to keep that overriding value forenost." 11 FMSHRC at
1569. See 30 U.S.C. [0801(a). Wth that statutory objective as our guide,
we concl ude that the Comn ssion possesses jurisdiction, in appropriate
circunmstances, to extend the time for abatenent of a cited violation, upon
reasonable terns and conditions, while a petition for nodification of the
cited standard is being considered by the Secretary pursuant to section
101(c) of the Act. We further determi ne that the Secretary al so possesses
anpl e enforcenment discretion to extend the time for abatenent under such
circunstances. Finally, we conclude that substantial evidence supports the
judge's decision to extend the tine for abatenment in this matter, although
we nodify the ternms of that extension as set forth bel ow

We turn first to the jurisdictional question. W note that the
Secretary, whose interpretations of the statute, if reasonable, are
entitled to deference, takes the position that the Conm ssion has
jurisdiction to extend the tinme for abatenent under the kind of
ci rcunmst ances presented by this case. W also note that the UMM has
not asserted that we l[ack such jurisdiction.

In a contest of a section 104(b) w thdrawal order issued for
failure to abate a cited violation, the operator, as here, may chall enge
t he reasonabl eness of the length of time set for abatement or the
Secretary's failure to extend that time. See, e.g., dd Ben Coal Co.

6 | BVA 294, 306-307 (1976); U.S. Steel Corp., 7 IBMA 109, 116 (1976);
Youghi ogheny & Chio Coal Co., 8 FMSHRC 330, 338-39 (March 1986) (ALJ)
("Y&"). A considerable body of precedent, arising under the 1969 Coa
Act and continui ng under the M ne Act, has recognized that in such
contests, the degree of danger that any extension of abatenent tine
woul d cause miners is a relevant factor to be assessed in judicially
approvi ng such an extension. See, e.g., Y&, supra. 1In a simlar vein,
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under the 1969 Coal Act, the Interior Board of Mne QOperations Appeals
("Board") held. that an operator's filing of a petition for nodification
"shoul d be a major consideration in determ ning the reasonabl eness of the
time set for abatenent of any alleged violation which relates to the ..
standard sought to be nodified." Reliable Coal Corp., 1 IBMA 97, 113
(1972). The Board indicated that the tinme set for abatement of an all eged
viol ation could be extended in an enforcenment contest during the pendency
of a separate nodification proceedi ng upon a showi ng by the operator
inter alia, that the petition for nodification was filed in good faith,
and not for the purpose of postponing or avoiding abatenment, and that
during the period of the abatenent extension "the health and safety of
the mners will be reasonably assured."” Reliable, supra.

This precedent focuses primarily on the dangers of continued
non- conpliance with a cited standard during a period of abatenent and
not, directly at least, on the related question of whether conpliance
with the cited standard may pose hazards to miners. The |latter subject
lies at the heart of any petition for nodification based on a clai mthat
"application of [a] standard to [a particular] mne will result in
a dimnution of safety to the mners in such mne." 30 U S . C [0811(c).
W al so recogni ze that Reliable arose under the 1969 Coal Act, when
bot h enforcenent and nodification jurisdictions were held within the
same governnental Departnent. Nevertheless, we find it a reasonable
construction of the relevant statutory | anguage and an appropriate
har moni zi ng of the nodification and enforcenent processes under the
M ne Act to conclude that a challenge to the reasonabl eness of abatenent
time may be grounded upon the relative hazards to mners stemring from
either imediate or deferred conpliance with a cited standard.

Specifically, where an operator has filed a nodification petition
prem sed upon dim nution of safety with respect to application of a
standard, we conclude that the broad concept of the "reasonabl eness” of
the tine set for abatenent of the violation of the cited standard may
appropriately enconpass in a contest proceedi ng an assessnent of the
rel ati ve hazards to mners of inmediate conpliance or an extension of
abatement tinme. In this regard, we assign considerable weight to the
construction of the Act urged on review by the Secretary. See. e.g.
Brock v. Cathedral Bluffs Shale Ol Co., 796 F.2d 533, 537 (D.C. Cir.
1986), citing Donovan v. Carolina Stalite Co., 734 F.2d 1547, 1552
(D.C. CGr. 1984). In her brief the Secretary aptly states:

An operator does have a right ... to contest
bef ore the Conmi ssion a section 104(b) failure to
abate withdrawal order and reasonabl eness of the
abatement tine set in a section 104(a) citation
In such a contest, a full record hearing is afforded
the parties, with the right of appeal to the
Conmi ssion and the courts.

It is the Secretary's position that in
adj udi cati ng the reasonabl eness of abatenent tinme in
a case where the operator also has a nodification
petition pending with the Secretary under section
101(c), the Conm ssion nay appropriately extend the
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abatenent tinme if it finds fromthe record evi dence
before it a likelihood that safety of mners would
be di m ni shed by conpliance with the cited mandatory
standard. The purpose of the Mne Act is to protect
m ners. |In determ ni ng whether an abatenment period
is reasonable, it is certainly proper for the
Conmmi ssion to take into account mner safety and
provi de adjudicatory relief accordingly under section
105(d). In so doing, the Conmm ssion will be acting
upon record facts devel oped after a ful
opportunity for a hearing to all parties, including
t hose opposing the relief, with rights of any aggrieved
party to seek administrative and judicial review
Action by the Conmission in this regard would not,
therefore, be contrary to otherw se expressed
congressional intent.

Sec. Br. at 8-10 (footnotes omtted).

Thi s approach is a sensible harnoni zing of the separate enforcenent
and nodification processes in the Mne Act. Although the Mne Act
allocates to the Secretary the judicial authority to hear and deci de
nodi fication petitions, it reserves to the Conmm ssion the judicial
authority to resol ve enforcenent contests involving the reasonabl eness
of abatenment tinme. Were a nodification petition has not been finally
decided, a situation may arise--and, as expl ai ned bel ow, we concl ude
that this case presents that situation--where, because of the hazards posed
by i medi ate conpliance, extension of abaterment time is called for in order
to protect the safety of mners. Gven the Act's bifurcated structure in
this area, this conclusion represents, in our judgnment, a |ogical extension
of the Reliable doctrine.

Thi s concl usi on does not conflict with the Conm ssion's decisions
in Sewell Coal Co., 5 FVMBHRC 2026 (Decenber 1983), and Penn All egh Coa
Co., 3 FMBHRC 1392 (June 1981). 1In those decisions, the Conm ssion held,
in general, that dimnution of safety may not be raised as a defense to
violation in an enforcenent proceeding unless the Secretary has first
entered a finding of such dimnution in a nodification proceeding. See
Sewel |, 5 FMBHRC at 2029. These decisions stand for the genera
proposition that the proper forumfor raising and resolving the issue of
dimnution of safety is a nodification proceeding. The two decisions also
mani fest a view that the Conmm ssion nust not infringe upon the Secretary's
jurisdiction in a section 101(c) nodification proceeding. However, Sewel |
specifically left open resolution of whether a dimnution of safety defense
ought to be recognized in "the situation where an enforcenent proceedi ng
has been heard before the petition for nodification has been finally
resolved....” 5 FMBHRC at 2030 n.3. While these two decisions preclude
any purported resolution in an enforcenent proceeding of a nodification
petition based upon dimnution of safety per se, we do not view them as
barring the Conm ssion fromweighing the hazards to m ners of conpliance
vs. non-conpliance within the context of an extension of abatenent tine
cont est .

The M ne Act also clearly contenplates in its enforcenent
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structure that situations may arise where tenporary or other appropriate
relief froma withdrawal order is warranted in furtherance of safety and
heal th. Thus, section 105(b)(2), 30 U S.C. 0O815(b)(2), permts an

operator to seek "tenporary relief” fromany order issued under section 104
based upon a showing, in part, that "such relief will not adversely affect
the health and safety of mners.” To simlar effect, section 105(d) of the
Act, 30 U S.C. 00815(d), permts the Conm ssion, in deciding contests of
citations and orders, to "direc[t] other appropriate relief." These

provi sions are congruent with the result reached today.

Therefore, taking particular account of the Secretary's views in
this case, we hold that an operator may chall enge the reasonabl eness of
the tine fixed for abatenent, and the Conm ssion may, in appropriate
i nstances, extend it, upon a showing that: (1) the operator has, in
good faith, filed a petition for nodification of the cited standard
based on its belief that application of the cited standard will
di m ni sh the safety or health of mners; and (2) the hazards of inmmedi ate
conpl i ance outwei gh any hazards associated with deferral of the time for
abatement. W enphasize that it is not the Conm ssion's province to
attenpt any determ nation of the central issue in the nodification
proceedi ng, nanely, whether application of the standard in the particul ar
mne wll result in a "dimnution of safety.” Plainly, the inquiry we
approve today will involve simlar issues, but the context here pertains
only to the enforcenment question of whether a particular tine for abatenent
may reasonably be extended in light of the relative hazards posed to
mners. In view of the general teaching of Penn Allegh and Sewel |, we
further hold that any extension of abatenent tinme nust be of reasonable
duration and must not infringe upon the orderly procedures of the
nodi fication process. W do not read any provision of the Mne Act as
specifically prohibiting this result. Rather, we conclude that, as a
matter both of reasonable statutory construction in an area in which the
Act is silent and of our devel opnent of sound policy under the Act (see
30 US.C 0O823(d)(2)(A)(ii)(IV) & (B)), this determ nati on best
ef fectuates miner health and safety and harnoni zes the separate
nmodi fi cation and enforcenment processes.

The UMM argues that UMM v. MSHA prohi bits any Conm ssion action
that, in effect, amounts to nodification of a mandatory standard outside
section 101(c) channels. W disagree. First, that decision expressly
left open the question of the Secretary's power in nodification proceedings
to grant interimrelief fromapplication of a mandatory standard "when
there is a possibility that application of the standard will increase ..
danger to the miners" or when an emergency situation obtains. 823 F.2d
at 616 n. 6. The nodification decision of the Assistant Secretary of
Labor in Uah Power & Light Co., No. 86-MSA-3 (petition for nodification
proceedi ng) (August 14, 1987)("UP&L"), holds that, indeed, the Secretary
may provide such interimrelief in the context of a dimnution of safety
resulting from conpliance or in an energency situation, so |long as
appropriate procedural due process safeguards are provided for all parties.
We woul d go further for we believe that the Secretary, under these
ci rcunst ances, has an obligation to grant "interimrelief" and not conpel
conpli ance even when, as in this case, the operator fails to seek interim
relief in the nodification
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proceedi ng. 4/ Consistent with both UMM v. MSHA and UP&L, Cdinchfield
continues to have the opportunity to seek interimrelief in the pending
nodi fication proceeding and the Secretary has authority to grant such
relief as may be appropriate in the nodification forum

Second, and nore to the point, UMM v. MSHA does not purport to
address the power of the Commi ssion to consider an extension of the tinme
set for abatement in a citation or, pursuant to section 105(b) of the Act,
tenmporary relief froma section 104(b) withdrawal order. W concl ude that
UMM v. MSHA, by itself, does not preclude the Conm ssion from considering
hazar d- of - conpl i ance i ssues in the context of an abatenent time contest.
The central concern of the Court in that case was what it viewed as the
| ack of due process attendant upon interimrelief in the nodification
forum See 823 F.2d at 617-19. Here, by way of contrast, any extension of
the tine for abatement in the enforcenent forumwould occur only after
noti ce and adj udicative hearing with appeal rights to the Conm ssion and
courts of appeals.

Al'l that we have said | eads to a concom tant conclusion that the
Secretary al so possesses enforcenent discretion to extend the tine for
abatement if she believes it reasonable in light of the relative hazards
posed to miners. Indeed, the Secretary exercised that discretion by
initially allow ng 25 days for abatenent and then extendi ng the abat enent
peri od by an additional 31 days. The Act specifically reserves to the
Secretary the power to set initially a reasonable time for abatenent.

30 U.S.C [814(a) & (b). UMM v. MSHA does not address this matter
andupon the sane grounds articul ated above, we hold that, in appropriate
cases, the Secretary may extend abatenment tinme to permt the orderly

di sposition of related nodification proceedings. W are puzzled as to
why the Secretary departed fromthat path in the present case. W

al so note that any such action may be contested by the appropriate
representative of mners. Upon a showi ng that the hazards of any

ext ensi on outwei gh any hazards of conpliance, the extension would be
subj ect to disapproval by the Conm ssion

W& now apply these principles to review of the judge's decision
We concur with the judge's refusal to grant dinchfield section 105(b)
tenmporary relief because we are prepared to rule on the nerits of
Cinchfield s challenge to the reasonabl eness of abatenment tine. The
judge properly prenmised his actions upon dinchfield s filing of a
nodi fication petition. 11 FMBHRC at 1571. He al so appropriately
declined to advance any purported resolution of the underlying nerits
of dinchfield s nodification petition. 11 FMSHRC at 1570-71. Wile
the judge spoke in terns of dimnution of safety, it is clear fromhis
deci sion that he exanm ned the rel ative hazards of inmediate conpliance
vs. extension of abatement tine.

It is true that at one point, the judge stated that he was refusing
to weigh the evidence on the safety question. 11 FMSHRC at 1571. That
statenment, however, must be read in proper context. The

4/ dinchfield has also utterly failed to explain adequately why it
never sought interimrelief in the pending nodification proceedi ng.
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judge had already indicated that he was not purporting to resolve the
underlying merits of Cinchfield s nodification petition, and we read his
"refusal to weigh" |anguage as an extension of that position. He did
concl ude, however, that "in view of the Secretary's position and the

evi dence introduced in support of it, ..." conplying with the contested ..
order may result.in a dimnution of safety, and in view of the pending
petition for nodification, relief should be granted.” 11 FMSHRC at 1571.
VWil e we di sapprove the formulation of this result in dimnution of safety
terns, we conclude that the judge did, in fact, weigh the relative hazards
and determ ne that an extension of abatenent best pronoted safety in this
case.

Al though the judge's failure to identify nore specifically the
evi dence of the hazards upon which he relied is troubling, the evidence
in question, presented by both the operator and the Secretary, has been
sumari zed above. In essence, it shows that permtting Cinchfield a
hi gher fpmceiling will result in inproved nmethane dissipation and that
enforcenent of the 300 fpmceiling could fail to achi eve necessary nethane
dilution. W have carefully exam ned the record and concl ude that the
evi dence of the operator and Secretary in this regard affords substanti al
support to the judge's ultimte disposition

Li ke the judge, we al so acknow edge the UMAA evi dence showi ng a | evel
of hazard associated with any raising of the 300 fpmceiling. However, the
nature of the judicial inquiry in this context involves a weighing of the
rel ati ve hazards. W are not prepared to conclude that the judge erred in
assigni ng deci sive weight to the evidence of the Departnment of Labor, the
agency charged with the responsibility of enforcing the Act and protecting
the safety and health of m ners.

Finally, we conclude that the extension of time for abatenent shal
run until the Departnent of Labor adm nistrative |aw judge presiding in
the nodification proceeding rules upon the dimnution of safety issue.
In our judgnent, this approach to extension best respects the separate
nodi fication jurisdiction of the Secretary and best facilitates pronpt
resol ution of the major issue dividing the parties -- a determnation in
the nodification forum of whether application of the cited standard at
Cinchfield s mne will result in a dimnution of safety.
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M.

Concl usi on

For the foregoing reasons and on the foregoi ng bases, the decision
of the judge is affirmed. The tine for abatenment of the cited violation is
her eby extended as expl ai ned above. 5/

Ri chard V. Backl ey, Conmm ssi oner

5/ Commi ssi oner Nel son did not participate in the consideration or
di sposition of this case.
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Conmi ssi oner Lastowka, concurring in part and dissenting in part:

Thi s Co«m ssion has jurisdiction over Cinchfield Coal Conpany's
contest of the withdrawal order issued by the Secretary of Labor for
Cinchfield s failure to abate a violation within the period of tine set
in a previously issued citation. 30 U. S . C. 0815(d). The Conm ssion |acks
jurisdiction, however, over the question of whether application of the
cited standard at Cinchfield s mne results in a dimnution of safety to
the mners at the mne. 30 U S C @B11(c). That question is expressly
reserved by the Mne Act to the Secretary of Labor. 1d. Because the
adm ni strative | aw judge and the majority, under the guise of review ng the
reasonabl eness of the abatenment period set by the Secretary, effectively
resolve the dimnution of safety issue raised by dinchfield and thereby
i nproperly thrust thenselves into the nodification proceedi ngs ongoi ng
before the Department of Labor, | mnust dissent.

| . The Reasonabl eness of the Abatenent Period

Section 104{a} of the Mne Act provides that a citation issued by
the Secretary "shall fix a reasonable tine for the abatenent of the
violation" alleged in the citation. 30 U S.C. [0811(a) (enphasis added).
Section 104(b) provides that if on subsequent inspection the Secretary
finds:

(1) that a violation described in a citation issued
pursuant to subsection (a) has not been totally abated
within the period of tinme as originally fixed therein
or as subsequently extended, and (2) that the period of
time for the abatenent should not be further extended,
he shall pronptly issue an order requiring the operator
...to imediately cause all persons...to be w thdrawn
...until...the Secretary determ nes that such violation
has been abat ed.

30 U.S.C. [O811(b) (enphasis added).

In the present case the Secretary issued a citation charging a
violation of 30 CF. R [75.326, as nodified by the Secretary. The
citation charged that the air velocity in dinchfield s belt entry exceeded
the 300 feet per minute (fpn) Iimt inposed on Ainchfield by the Secretary
in conjunction with a previously granted nodification of section 75.326.

As issued, the citation provided a 25 day period in which conpliance with
the 300 fpmlinmt was to be acconplished. The Secretary subsequently

ext ended the abatement period to provide an additional 31 days in which
Cinchfield was to abate the violation. Upon expiration of the extended
peri od for abatement set by the Secretary, the violation was found to stil
exi st and the Secretary proceeded to issue a failure to abate wi thdrawal
order pursuant to section 104(b). This withdrawal order is the order
contested by dinchfield and in issue before the Conm ssion

VWere a mne operator contests a failure to abate w thdrawal order
the Secretary nust prove: 1) the existence of a previously issued citation
charging a violation of a mandatory standard, 2) that a reasonable tine for
abat ement of the violation had been provided, 3) the tinme for abatenent had
expired, and (4) the violation had not been abated. |n the hearing before
the adm nistrative | aw judge the Secretary proved, indeed it was



undi sputed, that dinchfield failed
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to conmply with the applicable standard (element 1), the tine set by the
Secretary for abatenent had passed (element 3), and the violation had not
been abated (element 4). As to the reasonabl eness of the period of tine
fixed in the citation for abatenent of the violation (elenment 2), however,
the Secretary's witnesses testified that it was their belief, and that of
their supervisors, that abatenent of the violation would create a hazard
to mners. Thus, far fromattenpting to establish that the period of tine
set for abatenment of the violation was reasonable, the totality of the
Secretary's evidence was that dinchfield s conpliance with the standard
woul d create a hazard, and that in the interest of safety abatenent should
not occur.

Thus, at the hearing on dinchfield s contest of the w thdrawal
order the position of the Secretary, as presented by her w tnesses and as
summari zed by counsel (Il Tr. 137-40), was that although MSHA cited
Cinchfield for a violation of the standard and shut the mne's operations
down because the violation was not abated, dinchfield s conpliance with
the order issued by the Secretary will actually threaten the safety of
m ners.

At this juncture, one mght |logically ask why MSHA, charged with
the duty to enforce the Mne Act for the protection of mners, would
nonet hel ess proceed to initiate enforcenent action that MSHA believes will,
in and of itself, create a serious safety hazard. MSHA's answer is that
it isrequired to do so, that it is powerless to do otherwi se, and, in
effect, that this Conm ssion nust step in, as did the judge, to save NSHA
Cinchfield and the miners fromthe del eteri ous consequences of MSHA' s
enforcenent actions. | nust reject this anomalous result and the theories
that underpin it.

The Conmission is a creature of statute and its adjudicatory powers
are derived from Congress' grant of authority to it. Kaiser Coal Corp.
10 FMBHRC 1165, 1169 (Septenber 1988). Congress has enpowered the
Conmmi ssion with authority to adjudi cate various types of enforcenent
di sputes arising anmong the Secretary of Labor, mne operators and mners.
One type of dispute over which the Comni ssion has jurisdiction concerns
whet her the period of tinme the Secretary has provided for abatenent of a
violation is reasonable. Mne operators as well as mners may contest the
period for achieving conpliance with a standard as bei ng unreasonably short
or unreasonably long. 30 U S C 815(d). Conversely, Congress enpowered
the Secretary, not the Commi ssion, with the authority to determ ne whether
the terms of a mandatory standard adopted by the Secretary shoul d be
nodi fied insofar as the standard applies to the operations at a particular
mne. 30 US.C 0811(c); Penn Allegh Coal Co., 3 FMSHRC 1392 (June 1981)
(disallowing dimnution of safety defense in enforcenent proceedi ng where
nodi fication petition would have been appropriate but had not been filed);
Sewel | Coal Co., 5 FMSHRC 226 (Decenber 1983) (recogni zing dim nution of
safety defense in an enforcenment proceedi ng where Secretary had concl uded
nodi fi cation proceedi ngs and had granted nodification).

In the present case, at the hearing before the Conm ssion the
parties framed the i ssue presented by dinchfield s contest of the
wi t hdrawal order as being a challenge to the reasonabl eness of the 56 day
peri od prescribed by the Secretary for abatenent of the violation of
30 CF.R [075.326. dinchfield argued that the abatenment period shoul d
be extended because conpliance would create a hazard to mners.



[Tl Tr. 111-12. The Secretary shared dinchfield' s
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concern that abatement would dimnish safety and indicated that, if the
judge were to find that the abatenent period set by the Secretary should

be extended, the Secretary woul d not oppose the judge's action even

t hough MSHA woul d not extend the period itself. 11l Tr. 137-40. The UMM
on the other hand, argued that the question of dimnution of safety is to
be decided only in a section 101(c) nodification proceedi ng before the
Secretary. Tr. 37. The UMM further argued that abatenment of the violation
woul d be safe and that the abatenment period set by the Secretary was
reasonable. 111 Tr. 143.

In his decision the judge recogni zed the Departnent of Labor's
jurisdiction over the issue of whether the standard should be nodified but,
in view of the Secretary's evidence and assertions before hi «, concluded
that an extension of the abatenent period was warranted. Thus, by
necessary inplication the judge found the abatenent period prescribed by
the Secretary in the citation to be unreasonable. Also, in light of his
extensi on of the abatenent period the judge vacated the failure to abate
wi t hdrawal order. The majority here affirns the judge' s extension of the
abat ement period and vacation of the w thdrawal order

The judge and the majority err in granting relief in this case on
the purported basis that the Conmmi ssion is exercising its authority under
section 105(d) to review the reasonabl eness of the abatenent period set by
the Secretary. The problemwth this basis for granting relief is that the
actual dispute between the parties nost assuredly is not over whether the
Secretary provided dinchfield with a reasonable opportunity to abate the
violation by bringing its mne into conpliance with the cited standard.
Quite to the contrary, as the record clearly reflects, Qinchfield s sole
argunent, not opposed by the Secretary, is that conpliance with the
standard, whether within the 56-day period provided by the Secretary or
some greater period of time, would result in creation of a hazard and,

t heref ore, conpliance should not be required at all

Thus, rather than being a dispute as to whether the period of tine
fixed by the Secretary for "totally abat[ing]" the violation (30 U S.C
0814(b)) is reasonable, what dinchfield and the Secretary have presente
to the Conm ssion is the entirely different question of whether conpliance
with the standard woul d di m nish safety. This is a pure section 101(c)
nmodi fication issue within the jurisdiction of the Secretary, not the
Conmi ssion, rather than a properly founded chall enge under section 105(d)
to the reasonabl eness of the abatenment period. By "weighing the relative
hazards" of conpliance versus nonconpliance and concludi ng that an
extension of the abatenent period is warranted, the mgjority inproperly
resol ves the dimnution of safety issue. Therefore, insofar as the
majority affirnms and nodifies the judge's extension of the abatenent
period, | dissent.

Wat's in a nane? That which we call a rose
By any other nane would snell as sweet.

Shakespeare, Roneo and Juliet, Act Il, Scene ii
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I1. The Secretary's Authority

Before us the Secretary identifies two factors purportedly forcing
MSHA to seek Conmission relief fromthe undesirable safety effects caused
by its enforcenent actions, rather than acting on its own to rectify the
problem First, and primarily, it is clainmed that the opinion of the
U S. Court of Appeals for the District of Colunbia Gircuit in Intern
Union. UMM v. MSHA, 823 F.2d 608 (D.C. Gr. 1987), forecl oses MSHA from
itself presently providing Ainchfield any relief in order to avoid the
danger caused by conpliance with MSHA's order. Second, the Secretary
asserts that she is constrained by the Mne Act itself to proceed precisely
as she has in the present case. As discussed below, the Secretary's
reliance on UMM v. MSHA as justification for MSHA's actions is mspl aced.
That decision did not address the situation now before us and does not
forecl ose action by the Secretary. Further, the Secretary's reliance on
MSHA' s duties under the Mne Act as explanation for its actions also
deserves careful consideration before the anomalous result it leads to is
endor sed.

A. The Decision in UMM v. MHA

In UWA v. MSHA, the D.C. Crcuit concluded that, under the facts of
the case before it, the procedures the Secretary had followed in granting
indefinite interimrelief fromenforcenent of a mandatory standard during
t he pendency of a petition for nodification of the application of a
mandat ory standard exceeded the Secretary's statutory authority under
section 101{c) of the Mne Act. 30 U S. C [B11(c). The court stated:

The real issue in this case is whether the
Secretary may grant a nodification of a mandatory
safety standard, w thout regard to the requirenents
of section 101{c) of the Mne Act, w thout an
opportunity for a hearing, upon three days' notice
to the affected m ners, over the opposition of those
m ners, on the basis of a one-paragraph explanation
whi ch does not hing nore than paraphrase the chall enged
regul ation, and with no provision for a right to appea
that decision. W think not.

823 F.2d at 617. The court was careful, however, to explain the limts of
its holding concerning the Secretary's ability to provide interimrelief
during the pendency of a petition for nodification

We do not decide ... whether the Secretary woul d
have authority to grant interimrelief froma

mandat ory safety standard when there is a possibility
that application of the standard will increase the
danger to the mners. Nor do we decide whether the
Secretary would have this authority in an "energency"
situation. Because the basic purpose of the Mne Act
is to protect the miner ... this type of situation
woul d present a nore difficult issue. Section
14.16(c), however, by its ternms is not nmeant to
address this type of
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situation. The only finding regarding the safety of
the mner that is required by 041.16(c) is that "the
requested relief will not adversely affect the health
or safety of mners in the affected mne."

823 F.2d at 616 n.6. The court further observed, "[a]gain, we do not
deci de whether the Secretary has inherent power to grant interimrelief
if essential to further the purposes of the Mne Act or under other
conpel ling circunstances.” 1d. at 619 n.8.

Thus, by the express terns of its decision the D.C. Crcuit did not
rule that the Secretary |lacked the ability to grant interimrelief in
conpel ling circunstances, not presented by the case before it, including
situations where, due to particular conditions existing at a specific mne
enforcing a standard woul d i ncrease the danger to mners. Before the
Conmi ssion, the Secretary has acknow edged the court's limtation of its
hol di ng concerning the Secretary's authority to grant interimrelief.

Sec. Br. at 5. Furthernore, the Assistant Secretary for Mne Safety and
Heal th has rul ed, subsequent to the court's decision in UMM v. NSHA

that MSHA still possesses authority to grant interimrelief in "cases
where the application of the standard would result in a dimnution of
safety to miners, or in enmergency situations.” Sec. Br. at 6, quoting

U ah Power & Light Co., 86-MSA-3 (August 14, 1987), slip op. at 8-9.
The Assistant Secretary stated:

Regarding the UMM' s challenge to the validity
of the Agency interimrelief rules, the D.C. Crcuit's
decision in the Kaiser and UP&L cases has caused the
Agency to reevaluate its interimrelief procedures.

*** The Court specifically did not address the question
of "whether the Secretary would have authority to grant
interimrelief when there is a possibility that
application of the standard will increase the danger to
the mners,” ... or "in an emergency situation."

have concl uded that the Agency has authority to grant
interimrelief in such circunstances so |ong as
appropriate procedural safeguards are provided for al
parties. Wile noting the issue of the authority of
the Secretary in enmergency situations was not fully
addressed by the Court, this conclusion ensures that
prudent and tinely relief will be available in

i nstances where the safety of mners is in jeopardy.

UP&L, supra. slip op. at 7-8 (footnotes omtted).

Here, in July 1987 dinchfield requested that the Secretary nodify
the cited standard on the ground that conpliance would dimnish mner
safety. In Septenber 1988, the Admi nistrator for Coal Mne Safety and
Heal th approved the nodification.2/ The UMM contested the Admi nistrator's
deci sion in October 1988.

2/ The Adm nistrator's decision nakes no reference to the di mnution of
saf ety grounds advanced by Cinchfield in support of its petition for
nodi fication. Instead, the Adm nistrator stated that the alternative
met hod of conpliance approved in the nodification "will at all tines
guarantee no | ess than the sanme neasure of protection afforded by the



standard.” Ex. U-2. As the
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Al nmost two years after dinchfield s assertion that conpliance would

di m ni sh safety, and nine nonths after the Admi nistrator's decision to
grant the nodification, MSHA neverthel ess proceeded to issue a citation
for failure to conmply with the disputed standard, and a wi t hdrawal order
for failure to abate the violative condition

Al t hough the reason for MSHA's decision to issue a citation at this
juncture is unexplained, its nmotivation for issuing the withdrawal order is
clearly set forth in the record. |In presenting oral argunents to the judge
bel ow, counsel for the Secretary expl ai ned:

As has been testified by our w tnesses, and
al so stated by M. Jerry Spicer, the Adm nistrator
for Coal Mne Safety and Health, in an affidavit that
was submitted in evidence, he felt he could go no
further as far as extending the abatenent period on
that citation. That is under the decision of [ UMA
v. MSHA] that to do so would anmount to interimrelief
of a petition for nodification

So therefore, it was his decision and he nmade
t hat deci si on known to the district level ... that he
had no authority to continue any abatenent period on
that citation, even though it was recognized by the
i nspector and district nanager and M. Spicer in his
affidavit indicated, that to go higher than the three
hundred feet per mnute would not pose a threat to the
safety of the miners. As was stated by the testinony
here by our witnesses and other w tnesses, in fact,
there could be a dimnution of safety to the mners if
that velocity cap is not lifted.

[11 Tr. at 138. The affidavit of the Adm nistrator for Coal Mne Safety
and Health referred to by counsel states:

*** 7. 1 did not authorize a further extension of
abatenment tinme because to do so woul d have been
tantanmount to unilaterally granting dinchfield
interimrelief fromthe responsibility to conply
with the 300 fpmbelt entry air velocity limt
specified by the granted petition for nodification
In making this decision, | was aware of |egal advice
have recei ved concerning the decision in UMM v. NSHA
et al., 823 F.2d 68 at 618, and the tenporary relief
provi sions of section 105(b)(2) of the Act, 30 U S. C
815(b)(2). See also UMM v. MSHA, supra at 618.

Secretary's witnesses nade c!ear at the hearing before the Conm ssion

j udge, however, conpliance with the cited standard woul d be hazardous.

Tr. 44 51-53, 79-80, 108-10, 116-17; see also Il Tr. 61-62. Consequently,
granting a nodi fication on the basis that the alternative nmethod is at

| east as safe as the present nmethod nakes little sense when that nethod

i s dangerous. Therefore, the Adm nistrator's decision is nore sensibly
read to accord with the views of the Secretary's wi tnesses and the
position expressed by counsel for the Secretary at the hearing before the
judge that conpliance with the cited standard woul d di m nish safety. See,



e.g., Il Tr. at 138.
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*** 9. As evidenced by the proposed decision and order
of Septenber 14, 1988 [the Administrator's decision
granting nodification], and supporting technica
information, | believe that the safety of mners at
the McClure No. 1 Mne is enhanced by renoving the
300 fpmbelt entry air velocity limt.

MSHA Ex. 4.

Thus, the express reason and seem ngly sole notivation for MSHA s
i ssuance of the disputed withdrawal order is that MSHA was precluded from
doi ng ot herwi se by the court's opinion in UMM v. MSHA. Because by its
express ternms that decision in fact does not so constrain the Secretary’
the basis of MSHA's order requiring dinchfield to conply with a standard
that MSHA believes will create a hazard is renoved, and the order therefore
was i nproperly issued, constitutes an abuse of discretion and, accordingly,
must be vacat ed.

B. The Requirenments of the M ne Act

The Secretary al so suggests that issuance of the underlying
citation and the withdrawal order was required because the operator was
i n nonconpliance with the ternms of a mandatory safety standard and had
failed to abate the violation within the tinme provided. Sec Br. at 6-7.
Therefore, even though the inspector characterized the violation as
"technical™ in nature (Tr. 44), and found that the violation was not
"significant and substantial™ i.e., it was not reasonably likely to result
in an injury of a reasonably serious nature, the Secretary insists that
under the M ne Act MSHA was required to initiate enforcement proceedings to
achi eve conpliance even though to do so would result in the creation of a
nore serious hazard.

Al t hough the Secretary usually is not reticent to claimthat the
Conmi ssion and the courts must give wide latitude to MSHA' s enforcenent
di scretion, she disavows here any possibility of even a |imted anount of
di scretion enabling MSHA to refrain fromtaking enforcenent actions that
it believes threatens those whose safety MSHA is charged wi th protecting.
| find it difficult to accept that the Mne Act nmust be interpreted in
such a counterproductive manner. As has been stated:

It has been called a golden rule of statutory
interpretation that unreasonabl eness of the

result produced by one anong alternative possible
interpretations of a statute is reason for rejecting
that interpretation in favor of another which would

produce a reasonable result. It is a "well established
principle of statutory interpretation that the | aw
favors rational and sensible construction.” it is

fundanmental, however, that departure fromthe

literal construction of a statute is justified when
such a construction woul d produce an absurd and unj ust
result and would clearly be inconsistent with the

pur poses and the policies of the act in question

2A Sutherland Statutory Construction [015.12 (4th ed. 1981) (footnotes and
citations omtted).
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| recognize that the Mne Act by its ternms does not give the
Secretary broad discretionary authority to selectively enforce mandatory
standards. |ndeed, section 104{a) provides that if "the Secretary...
bel i eves that an operator...has violated this Act...he shall...issue a
citation to the operator. 30 U S.C. [0814(a). Nevertheless, even though
a decision by MSHA to refrain fromciting an operator for a violation my
not be the type of determi nation "conmtted to agency discretion by |aw
(5 U S C 0O701(a)(2); see Heckler v. Chaney. 470 U.S. 821 (1985)), it may
still be appropriate, in extrenely narrow circunstances, to recogni ze a
careful Iy bounded discretion permtting the Secretary to consider the
adverse safety effects on mners that would result fromrol e enforcenent
of a particular standard. See UMM v. MSHA, 823 F.2d at 615 n.5, 616.

For exanple, in the circunstances of the present case where the
m ne operator has filed a petition for nodification based on dim nution of
safety, the Secretary's enforcenent personnel and technical experts agree
that enforcement of the standard will dimnish safety, the Adm nistrator
has granted a nodification fromthe standard' s application and expedited
proceedings in review of that determ nation are being conducted, NMSHA
shoul d not be conpelled to force the operator to take the very action that
MSHA believes will create a hazard to mners.

Recognition of such a carefully limted authority is particularly
conpelling in light of the standard at issue here. The 800 fpmvelocity
requi renent in dispute was not nandated by Congress or promul gated by the
Secretary through rul emaking. Rather, the 300 fpmrequirenment was
unilaterally inmposed in dinchfield by the Adm nistrator as part of prior
nodi fication of 30 C.F. R [075.326 granted in February 1987. From January
1981 up until that time, no velocity ceiling had been i nposed. Further
under the Administrator's presently proposed decision no velocity limt
woul d be inposed in the future. Thus, the very condition that NMSHA
presently believes threatens mner safety is the result of unilatera
action taken by MSHA in the first instance. Surely, MSHA nmust have the
power to act in this circunstance to provide relief fromthe hazard its
prior action has caused.

| recognize that the Assistant Secretary for Mne Safety and
Health has ultinmate responsibility for determ ning whether to grant or
deny dinchfield s petition for nodification after all parties, including
t he UMM who strenuously opposes the petition, have been given an
opportunity to be heard. A decision to not enforce an MSHA-i nposed
condition now believed by MSHA to be unsafe pending resolution of the
expedi ted nodification proceedi ngs woul d not prejudice the Assistant
Secretary's responsibilities in the nodification context. Under the M ne
Act the Assistant Secretary has enforcenent as well as nodification duties
and both of these responsibilities nust be exercised so as to protect the
heal th and safety of m ners.

I1'l. Conclusion

For these reasons, | conclude that the real basis for Cinchfield s
request for relief is not section 105(d)'s grant of authority to the
Conmi ssion for review of the reasonabl eness of the abatenent period set by
the Secretary, but section 101(c)'s grant of authority to the Secretary to
nodi fy a standard
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that dim nishes the safety of mners. Therefore, | dissent fromthe
majority's affirmance of the administrative | aw judge's extension of the
abat ement peri od.

I concur in result, however, with the majority's affirmance of the
judge's vacation of the failure to abate withdrawal order. In ny view,
under the circunstances of this case, the w thdrawal order was inproperly
i ssued given the Adm nistrator's erroneous belief that he was conpelled to
initiate enforcement action despite his belief that to do so would create a
danger to m ners.

I recognize and do not view lightly the UMM s argunent t hat
conpliance with the present standard, rather than the proposed
nodi fication, best protects the safety of the mners at the McClure No. 1
m ne. The proper forumfor weighing the conflicting evidence in this
regard, however, is the Departnment of Labor, not the Commission. In
light of the serious safety question at issue, | encourage the expedited
resol uti on of the pendi ng nodification proceedi ng.
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