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SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)

V. ; Docket Nos. LAKE 91-650-R
: LAKE 91-664-R
SOUTHERN OHI O COAL COVPANY

BEFORE: Hol en, Chairman; Backl ey, Doyl e and Nel son, Conm ssioners
DECI SI ON
BY THE COWM SSI ON:

Thi s consol i dated contest proceeding arises under the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 801 et seq. (1988)(the "M ne Act"”
or "Act"). The Secretary of Labor alleges that Southern Chio Coal Conpany
("SOCCO') violated 30 C.F.R 0O 75.1704-2(a), a mandatory underground coal mne
saf ety standard requiring that escapeways follow "the safest direct practical”
route out of the mne(Footnote 1) and failed to abate the violation, which
resulted in a section 104(b) order.(Footnote 2) SOCCO contested the citation
and order, and sought

1 Section 75.1704-2(a) provides:

In m nes and working sections opened on and
after January 1, 1974, all travel abl e passageways
desi gnat ed as escapeways in accordance with O 75.1704
shall be located to follow, as determ ned by an
aut horized representative of the Secretary, the safest
direct practical route to the nearest mne opening
suitable for the safe evacuation of niners.
Escapeways from working sections may be | ocated
t hrough existing entries, rooms, or crosscuts.

2 Section 104(b) of the Mne Act provides, in pertinent part:
Fol | ow-up i nspections; findings; orders. |If,
upon any follow up inspection of a ... mne, an

authorized representative of the Secretary finds
(1) that a violation described in a citation issued
pursuant to [section 104(a)] has not been totally
abated within the period of tine as originally fixed
therein or
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tenmporary relief fromthe order

Conmi ssion Administrative Law Judge Avram Wei sberger concl uded t hat
SOCCO vi ol ated section 75.1704-2(a), sustained the Secretary's section 104(b)
failure to abate order, and denied SOCCO s application for tenporary relief.
13 FMSHRC 1149 (July 1991)(ALJ). The Conmi ssion granted SOCCO s petition for
di scretionary review, which challenges (1) whether the Secretary had proved a
violation of 30 C.F. R 0O 75.1704-2(a), (2) whether, in order to reduce the
| ength of an escapeway, SOCCO can be required to construct an overcast, and
(3) whether the judge erred in dism ssing SOCCO s application for tenporary
relief. The Conm ssion subsequently heard oral argument.

For the reasons set forth below, we reverse the judge's concl usion that
SOCCO vi ol ated section 75.1704-2(a) and vacate the Secretary's section 104(b)
order. We find the denial of SOCCO s application for tenporary relief to be
noot .

l.
Factual and Procedural Background

SOCCO owns and operates the Meigs No. 2 Mne. On June 11, 1991, Mne
Safety and Health Administration ("MSHA") I|Inspector Charles Jones wal ked the
designated primary escapeway fromthe nouth of the 3-South | ongwall section
(the "mouth") to Air Shaft No. 2 (the "air shaft").(Footnote 3) Fromthe
nmout h, the escapeway ran east parallel to the track and belt line entry for
approximately 2,300 feet. The escapeway then turned north and traversed four
entries by

2(...continued)
as subsequently extended, and (2) that the period of time for the
abat ement shoul d not be further extended, he shall determ ne the
extent of the area affected by the violation and shall pronptly
i ssue an order requiring the operator of such mne or his agent to
i medi ately cause all persons, except those persons referred to in
[section 104(c)] to be withdrawn from and to be prohibited from
entering, such area until an authorized representative of the
Secretary determ nes that such violation has been abat ed.

30 U.S.C. O 814(b).

3 Air Shaft No. 2 was placed in operation on February 23, 1991 and it was
constructed, on SOCCO s own initiative, in order to inprove ventilation to the
wor ki ng faces. It becane a mne opening suitable for the safe evacuation of

m ners when an escape capsul e (hoist) was approved by MSHA on April 25, 1991,
thus reduci ng the designated primary escapeway fromthe 3-South | ongwal
section from 16, 200 feet to 7,300 feet.
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means of an overcast, (Footnote 4) then turned west to the air shaft, a

di stance of approximately 2,500 feet. The length of the escapeway fromthe
mouth to the air shaft was about 4,800 feet.(Footnote 5) Jones found the
escapeway in good condition but was concerned about its length. Tr. 41, 113.
Jones deternined that the nouth was approxi mately 200 to 300 feet directly
south of the air shaft and that a nore direct route existed.

Jones issued a section 104(a) citation alleging a violation of section
75.1704-2(a) as follows:

The nost direct practical route to the nearest
m ne openi ng was not provided fromthe 3rd South
Longwal | section in that miners were required to
travel an additional 4,800 feet by traveling outby
fromthe nouth of the section for 2,300 feet and
traveling inby for about 2,500 feet. The energency
escape shaft is located at the mouth of the 3 South
| ongwal | section (across the track and belt entry).

The viol ati on was designated as being of a significant and substantial nature.

Jones suggested that, in order to abate the violation, SOCCO could
construct an overcast over the track and belt entry between the nmouth and the
air shaft, which would pernmit SOCCO to designate a nore direct
escapeway. (Footnote 6) Use of an overcast would reduce the | ength of the
escapeway to approximtely 200 to 300 feet fromthe nmouth. Tr. 65-66, 304-05.

On July 3, 1991, SOCCO contested the citation and requested an expedited
hearing, which was held on July 11.(Footnote 7) Prior to the hearing, SOCCO
at t enpt ed
4 An overcast is "[a]ln enclosed airway to pernmit one air current to pass
over another one without interruption.” Bureau of Mnes, U S. Dept. of
Interior, Dictionary of Mning, Mneral and Related Ternms at 780 (1968).

5 The desi gnated escapeway contai ned four ninety degree turns but was
roughly configured as three sides of a rectangle.

6 Under 30 C.F.R 0O 75.1707, the escapeway required to be ventilated with
i ntake air nust be separated fromthe belt and track haul age entries for their
entire length to the beginning of each working section, except as permtted by
the Secretary or her authorized representative. The purpose of the overcast
was to separate the track and belt entry air fromthe intake air, allow ng the
track and belt entry air to pass under, and the intake air to pass through the
overcast. Thus, a person wal king the escapeway fromthe mouth to the air
shaft could travel in intake air at all tinmes.

7 At the July 11, 1991, hearing, SOCCO also filed an application for
tenmporary relief, in which it requested that it be relieved from abat enent
until issuance of a decision as to the validity of the section 104(a)

citation. The Secretary had modified the citation to extend the abat enent
date until July 16, 1991. The judge denied the notion.
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to abate the citation. SOCCO rerouted the escapeway and reduced its |ength by
approxi mately 30 percent.

On July 16, 1991, MSHA | nspector Ronald Taylor issued to SOCCO a section
104(b) withdrawal order alleging that "little effort” had been made to abate
the section 104(a) citation. On that sanme day, SOCCO filed a notice of
contest and application for tenporary relief seeking vacation of the section
104(b) order unless and until it was determ ned by the Conm ssion that the
citation was validly issued and that the tine pernitted for abatenment was
proper.

MSHA nodi fied the withdrawal order on July 17 to permt mning on the 3-
Sout h |l ongwal | section based upon SOCCO s conm tnment to construct an overcast
during the July 20 weekend. On July 19, the judge sua sponte consolidated the
contest of the withdrawal order with the contest of the citation and issued
hi s deci sion.

The judge determ ned that section 75.1704-2(a) is violated when the
escapeway designated by the operator follows a route "that has not been
determined by the Secretary's representative to be the safest direct practica
route.” 13 FMSHRC at 1151. Relying on his earlier decision in Rushton M ning
Co., 10 FMSHRC 713, 716 (June 1988)(ALJ) aff'd on other grounds, 11 FMSHRC
1432 (August 1989), the judge held that, because the cited escapeway was not a
"direct" route, SOCCO violated section 75.1704-2(a). 13 FMSHRC at 1151-52.

The judge noted I nspector Jones' suggestion that SOCCO construct an
overcast so the escapeway could proceed more directly fromthe mouth to the
air shaft. 13 FMSHRC at 1152. The judge al so noted SOCCO s argument that
section 75.1704-2(a) does not require an operator to engage in construction in
order to designate a conform ng escapeway and that it was not "practical" for
the overcast to be constructed. |[|d. The judge concl uded, however, that
SOCCO s argunents concerned abatenent, not the fact of violation. The judge
reasoned that, since the Secretary had not mandated a specific escapeway route
for abatenment purposes, questions concerning the overcast, including its
practicality, were beyond the scope of the proceeding. 13 FMSHRC at 1152 n. 1.
Consequently, the judge denied SOCCO s contest of the violation. 13 FMSHRC at
1152, 1154. He found, however, that the violation was not significant and
substantial. 13 FMSHRC at 1153. The Secretary did not request review of that
findi ng.

The judge al so denied SOCCO s contest of the section 104(b) order and
its July 16, 1991, application for tenporary relief, reasoning that SOCCO s
position was predicated on its argunent that the cited escapeway was not
violative of section 75.1704-2(a). 13 FMSHRC at 1153 n. 2.
.
Di sposition of Issues

A Section 104(a) Citation

The Secretary asserts that she is not required to designate a specific
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escapeway route in order to establish a violation of section 75.1704-2(a).
See O A Tr. 25, 29-30. See also S. Br. 8-9. The Secretary argues further
that it was SOCCO s burden not only to prove what it considers to be the
safest direct practical route but also to prove, in the negative, that al
other routes fail to nmeet those criteria. OA Tr. 25, 29-30; S. Br. 8-9
The M ne Act inposes on the Secretary the burden of proving a violation of a
safety standard. See Garden Creek Pocahontas Conpany, 11 FMSHRC 2148, 2152
(Novenmber 1989); Consolidation Coal Conpany, 11 FMSHRC 966, 973 (June 1989).
The Secretary's position evades her fundanental obligation in a contest
proceeding to prove a violation by the operator

Section 75.1704-2(a) requires that designated escapeways "be | ocated to
follow, as determ ned by an authorized representative of the Secretary, the
safest direct practical route to the nearest m ne opening suitable for the
safe evacuation of mners."” Accordingly, it is the Secretary's burden to
prove that, as conpared to the designhated route, there is at |east one other
escapeway route that she has deternmined nore closely conplies with the
standard's requirenent of "the safest direct practical route." Thus, in order
for the Secretary to establish a prima facie case of violation, she nmust show
that the operator's designated escapeway is deficient because it is not "the
safest direct practical route.™ It is insufficient for the Secretary to
merely cite the designated route as being out of conpliance with the
regul ati on. She nust present a specific escapeway alternative that she
believes is nore appropriate. The |Ianguage of the regul ation, "safest direct
practical route," inplies that there is one best route. Accordingly, the
Secretary, in order to prove a violation, nmust show that there is a specific
escapeway alternative that nore fully conmplies with those criteria than does
the cited route. The judge therefore erred when he found a violation absent
proof of a specific safer direct practical route. See 13 FMSHRC at 1152 n. 1

The Secretary al so asserts that a violation was established by the very
configuration of the cited escapeway. O A Tr. 42-43, S. Br. 8. Essentially,
the Secretary is suggesting that for the purposes of this proceeding, the
configuration of SOCCO s escapeway is a per se violation of section 75.1704-
2(a). The Secretary's interpretation is clearly at odds with the wordi ng of
the standard and | oses sight of the fact that directness is not the only
factor to be considered in the designation of an escapeway. See Rushton
M ning Co., supra, 11 FMSHRC at 1437.

Focusi ng on the | anguage of the regulation, there are three con-
siderations in designating escapeway routes: (1) "safest," (2) "direct", and
(3) "practical." Accordingly, in the Secretary's determ nation of what is
"the safest direct practical route" there nust be a consideration of all three
factors. No one factor may be used exclusively to determ ne the designated
escapeway without taking into account the other two factors. The judge
therefore erred when he based his finding of violation solely on his
determ nation that "the escapeway was not “direct'" (13 FMSHRC at 1152)
wi t hout giving due regard to its practicality and its safety relative to other
possi bl e routes.

While the Secretary "suggested" the construction of an overcast over the
belt and track entry, she failed to prove that there was a specific better



~1786

route. (Footnote 8) The judge found that neither Jones nor any other
representative of the Secretary mandated a particul ar route that was
designated as an escapeway for the purpose of abating the violation. 13
FMSHRC at 1152 n.1. Jones conceded that he never gave SOCCO a specific
escapeway route. Tr. 49. \When asked to mark on a map an alternative for the
safest direct practical route, he did not do so. Jones nerely responded that
"[a]l nything can be used as an alternate route either inby or outby the nmouth."
Tr. 49, 50. Nor does the citation itself indicate a particular escapeway that
Jones believed was the safest direct practical route.

Furthernore, the Secretary has taken the position throughout this
proceedi ng that she has only suggested, but not required, construction of an
overcast.(Footnote 9) See S. Br. 10-11; Tr. 14-15, 21, 23, 49, 51, 104, 132,
305, 307; O A Tr. 25, 29. |If, indeed, construction of an overcast was not
required, a route containing the overcast could not have been determ ned to be
the safest direct practical route.(Footnote 10) W conclude that the judge
erred in finding that the Secretary established a violation of section
75.1704-2(a) .

B. Section 104(b) Failure to Abate Order and Application for
Tenmporary Relief

Prior to the expedited hearing in this matter, SOCCO attenpted to abate
the violation alleged in the citation by designating a shorter route as its
primry escapeway. |In addition, SOCCO requested that the judge extend the
time for abatenent until after he issued his decision on the nerits. SOCCO
conplied with the section 104(b) order, shut down the |ongwall, and
constructed the "suggested" overcast. Under these circumstances, we vacate
t he section 104(b) order
8 The record does not address whether the shorter escapeway desi ghated by
SOCCO after the citation was issued net the requirenents of section 75.1704-
2(a).

9 Even if the Secretary's "suggestion" is construed to have required the
construction of an overcast, the Secretary at oral argunent was equivocal as
to her authority to require such construction. See O A Tr. 31-32, 35-36, 37-
38. See also S. Br. 11-12 n.4. Counsel for the Secretary suggested that if
"there was no other direct, safe and practical way out of the mne ... the
Secretary under those circunmstances could require construction to sone
extent." O A Tr. 32. Wen asked what the Secretary's position was on
construction, counsel responded that she was "not going to totally preclude
that possibility." O A Tr. 35-36. Pressed further, she responded that "we
are not taking the position that the Secretary could never require
construction." O A Tr. 37-38.

10 Finally, we note that SOCCO, on its own initiative, constructed the air
shaft and the hoist. As a result, SOCCO was able to reduce its primary

desi gnat ed escapeway fromthe 3-South |ongwall section from 16,200 feet to
7,300 feet. It is noteworthy that, prior to voluntary action by SOCCO which
reduced the escapeway distance by 8,900 feet, the much | onger escapeway was
approved by the Secretary.
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SOCCO al so asserted that the judge erred in denying its request for
temporary relief fromthe section 104(b) failure to abate order. Since we
have vacated the order, SOCCO s assertions with respect to the application for
tenporary relief are rendered npoot.

[,
Concl usi on
For the foregoing reasons, we reverse the judge's finding that SOCCO

vi ol ated section 75.1704-2(a) and vacate the citation. W also reverse the
judge' s decision sustaining the section 104(b) failure to abate order and
vacate that order.

Arl ene Hol en, Chairman

Ri chard V. Backl ey, Comnri ssioner

Joyce A. Doyl e, Conm ssioner

L. Clair Nel son, Conmm ssioner



