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DECI SI ON
BY THE COWM SSI ON

This civil penalty proceeding arises under the Federal Mne Safety and
Health Act of 1977, 30 U.S.C. 0O 801 et seq. (1988)("Mne Act" or "Act"). The
i ssue presented is whether citations issued by an inspector of the Departnent
of Labor's Mne Safety and Health Adm nistration ("MSHA") to Al oe Coal Conpany
("Al oe"), pursuant to an inspection requested under section 103(g)(1) of the
M ne Act, (Footnote 1) are invalid because the inspection was requested by a

1 Section 103(g)(1) states:

Whenever a representative of the mners or a
m ner in the case of a coal or other mine where there
is no such representative has reasonable grounds to
believe that a violation of this Act or a mandatory
health or safety standard exists, or an iminent
danger exists, such mner or representative shall have
a right to obtain an inmedi ate inspection by giving
notice to the Secretary or his authorized
representative of such violation or danger. Any such
notice shall be reduced to witing, signed by the
representative of the mners or by the niner, and a
copy shall be provided the operator or his agent no
later than at the tinme of inspection, except that the
operator or his agent shall be notified forthwith if
the conpl aint indicates that an inm nent danger
exi sts. The name of the person giving such notice and
the nanes of individual mners referred to therein
shall not appear in such copy or notification. Upon
recei pt of such notification, a
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representative of striking enployees of Aloe. Comr ssion Adm nistrative Law
Judge Roy J. Maurer concluded that the citations were valid and assessed the
civil penalties proposed by the Secretary. 13 FMSHRC 1181 (July 1991) (ALJ).
We granted Aloe's petition for discretionary review For the reasons that
follow, we affirm

l.
Factual and Procedural Background

The salient facts of this case were stipulated by the parties. Aloe
operates a surface coal nmne located in Allegheny and Washi ngt on Counti es,
Pennsyl vania. On July 10, 1989, Aloe's miners, represented by the United M ne
Wor kers of Anerica ("UWWA"') for collective bargaining purposes, went on
strike. Aloe continued mning operations with 13 replacenent workers and six
uni on enpl oyees who crossed the picket line to return to work. Stip. 3.

Two of the strikers attenpted to designate the UWM as their mners'
representative on August 17, 1990, and filed their designation with the |oca
MSHA di strict manager in accordance with 30 C F.R 0O 40.2(a). (Footnote 2)
Stip. 4. Followi ng receipt of a request subnmtted by UMM representative Ken
Hor ci cak, pursuant to section 103(g)(1l) of the Mne Act, an MSHA inspector
conducted an inspection of the mne. Stips. 5 & 8. The request for an
i nspection stated that enployees at the mne were not wearing required safety
equi pnent, inadequate berns were present along haul age roads, and electrica
equi pnent was not being properly maintained and i nspected. Id. Five
citations were issued alleging violations of safety standards, including
citations relating to the conditions described in the inspection request.
Stip. 1.

Horcicak's identity as the individual who requested the inspection was
not known to Aloe at the time of the inspection.(Footnote 3) Al oe discovered
at anot her

speci al inspection shall be nmade as soon as possible
to determine if such violation or danger exists in
accordance with the provisions of this title. If the
Secretary determ nes that a violation or danger does
not exist, he shall notify the miner or representative
of the miners in witing of such determ nation

30 U.S.C. 0 813(g)(1).

2 Section 40.2(a) provides:

A representative of nmners shall file with the

M ne Safety and Heal th Admi nistration District Manager

for the district in which the mne is |located the

information required by 0O 40.3 of this part.

Concurrently, a copy of this information shall be

provi ded to the operator of the mne by the

representative of mners.
3 Under 30 C.F.R 0O 43.4(c), the name of the person meking the
i nspection request is not to be given to the operator
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Commi ssi on hearing on Septenber 28, 1990, that it was Horcicak who had
requested the section 103(g) inspection. See Aloe Coal Co., 12 FMSHRC 2113
(Oct ober 1990) (ALJ). Stips. 7 & 8.

Al oe contended, in this proceeding before the judge, that Horcicak did
not have the authority to request the inspection because he was neither a
m ner nor a representative of mners under the Mne Act. |t argued that the
i nspection was outside MSHA's authority and that, as a consequence, the
citations should be vacated.

Judge Maurer affirned the citations and assessed the civil penalties
proposed by the Secretary. 13 FMSHRC at 1183. The judge determi ned that the
M ne Act grants the Secretary broad authority to inspect and investigate m nes
under section 103(a) of the Mne Act, 30 U S.C. 0O 813(a), (Footnote 4) and to
i ssue, pursuant to section 104 of the Act, 30 U.S.C. O 814, citations and
orders relating to violative conditions existing at a mne. 1d. He reasoned
that section 103(g)(1) is "a subset of the broader substantive provision of
section 103(a) that nerely provides a procedure for the representative of
mners to

4 Section 103(a) states:

Pur poses; advance notice; frequency; guidelines; right
of access

Aut hori zed representatives of the Secretary ..
shall make frequent inspections and investigations in
coal or other mnes each year for the purpose of
(1) obtaining, utilizing, and dissemni nating
information relating to health and safety conditions,
the causes of accidents, and the causes of diseases
and physical inmpairments originating in such m nes,
(2) gathering information with respect to nmandatory
health or safety standards, (3) determ ning whether an
i mmi nent danger exists, and (4) determ ning whether
there is conpliance with the mandatory health or
safety standards or with any citation, order, or
deci sion issued under this [Act].... In carrying out
the requirements of clauses (3) and (4) of this
subsection, the Secretary shall nake inspections of
each underground coal or other mine inits entirety at
| east four tines a year, and of each surface coal or
other mine inits entirety at least two tines a year
The Secretary shall devel op guidelines for additiona
i nspections of nmines based on criteria including, but
not limted to, the hazards found in mnes subject to
this [Act], and his experience under this [Act] and
ot her health and safety |aws. For the purpose of
meki ng any inspection or investigation under this
[Act], the Secretary ... with respect to fulfilling
his responsibilities under this [Act] ... shall have a
right of entry to, upon, or through any coal or other
ni ne.
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obtain an “immediate i nspection' by giving notice to the Secretary of the
occurrence of a violation or inmnent danger.” 1d. Judge Maurer concl uded
that section 103(g)(1) does not limt the MSHA i nspector's broader authority
granted under section 103(a) to conduct inspections or issue citations where
violative conditions are found. Id. Judge Maurer agreed with the Secretary
that mine operators historically have been subject to extensive governnent
regul ati on and therefore have no reasonabl e expectati on of privacy under the
Fourth Amendment. 13 FMSHRC at 1182-83.

.
Di sposition of Issues

Al oe argues that, because the inspection was requested under section
103(g) (1) by an individual who was not a mner's representative or a niner
the MSHA i nspector had no right under the Mne Act to conduct the inspection
or issue the citations. Aloe further characterizes the inspection as an
unr easonabl e search in violation of its Fourth Amendnment rights.

Under section 103(g)(1), a representative of miners has "a right to
obtain an inmredi ate inspection of a mine" if such individual has reasonable
grounds to believe that a violation of the Act or a mandatory health or safety
standard exists or an i nm nent danger exists. Section 103(g)(1) was incl uded
in the Mne Act because Congress determ ned that the safety and health of
m ners would be inproved "to the extent that mners thenselves are aware of
m ni ng hazards and play an integral part in the enforcenent of the nmine safety
and health standards." S. Rep. No. 181, 95th Cong., 1st Sess. 29-30 (1977)
reprinted in Senate Subcomm ttee on Labor, Comrittee on Human Resources, 95th
Cong., 2d Sess., Legislative History of the Federal M ne Safety and Heal th Act
of 1977 617-18 (1978).

We first address whether striking enployees of a m ne operator or a
representative of these individuals may request an inspection under section
103(g)(1). In Cyprus Enpire Corporation, 15 FMSHRC ___ , No. WEST 91-454-R
et al. (January 1993), we concluded that striking enployees of a mne operator
are not mners entitled to have their previously designated wal kar ound
representative acconpany an MSHA i nspector, pursuant to section 103(f) of the
M ne Act, 30 U S.C. 0O 813(f), during the inspection of the mne. Slip. op. at
6. We stated that the term"mner"” is defined in section 3(g) of the Act,

30 U S.C 0O802(g), as "any individual working in a coal or other mne" and
held that individuals on strike are not working in a mne. W enphasized that
an individual's status as a mner is determ ned by whether he works in a mne
and not by whether he is enployed by a m ne operator. Slip op. at 4. W also
noted that the Conmi ssion has already determned who is a "mner" entitled to
the training rights under section 115 of the Act, 30 U . S.C. O 825. 1d. The
Commi ssi on has previously held that job applicants and forner mners on | ayoff
do not qualify as "miners" under the Act and, hence, are not entitled to
training rights. Slip op. at 4-5. (case citations omtted). Finally, we
noted that the safety purposes of section 103(f) are not di m ni shed because
striking enpl oyees are not exposed to the hazards of mning, and thus do not
require a wal karound representative. Slip. op. at 6.

Qur reasoning set forth in Cyprus Enpire applies with equal force with
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respect to requests for an inspection under section 103(g)(1). |Individuals on
strike at a mine are not working in the mne. Accordingly, we hold that
striking individuals are not mners for purposes of section 103(g)(1). Indeed,
the Secretary does not dispute Aloe's position that a representative of
striking individuals is not a representative of mners under section
103(g)(1). See S. Br. at 1, 4. W therefore agree with Al oe that Horcicak
was not a representative of mners and consequently did not have a right to
obtain an inmedi ate inspection of Aloe's mne under section 103(g)(1).

We do not conclude, however, that the five citations issued during the
i nspection and the resulting civil penalties are invalid. W agree with the
judge that the inspection was proper under section 103(a) of the Act and
affirmthe judge's finding sustaining the citations and his assessnment of
civil penalties.

Section 103(a) of the Mne Act expressly grants authorized
representatives of the Secretary a right to enter all mines for the purpose of
perform ng inspections under the Act. E.g., United States Steel Corp., 6
FMSHRC 1423, 1430-31 (June 1984). As a general proposition, all inspections
of m nes under section 103 are conducted pursuant to the basic authority of
section 103(a). Tracey & Partners, Randy Rothermal, Tracey Partners, 11
FMSHRC 1457, 1464 (August 1989). Section 103(a) specifically authorizes
"frequent inspections and investigations"” for the purpose of "determn ning

whet her an i mm nent danger exists and ... whether there is conpliance with the
mandatory health or safety standards or with any citation, order, or decision
i ssued under [the Act]." The Secretary has the authority under section 103(a)

to conduct "spot" inspections of Aloe's surface coal mine as well as the

requi red sem -annual inspections. See United Mne Wirkers v. FMSHRC, 671 F.2d
615, 623-24 (D.C. Cir. 1982); Consol. Coal Co. v. FMSHRC, 740 F.2d 271, 273
(3rd Cir. 1984); Monterey Coal v. FMSHRC, 743 F.2d 589, 593 (7th Cir. 1984).
The Suprene Court has affirmed the Mne Act's broad grant of authority to the
Secretary under section 103(a) by upholding the constitutionality of
warrantl ess inspections. Donovan v. Dewey, 452 U. S. 594, 598-608 (1981).

The Secretary possessed the authority to conduct the inspection at issue
under section 103(a), even though that inspection ensued froma request from
an individual who did not have the right to obtain an i medi ate inspection
An inspector has broad discretion to gain entry and to inspect a mne. An
i nspector also may inspect a m ne based on information he receives fromothers
that eads himto believe there may be safety or health violations at the
mne. The fact that the information that pronpted the inspection was provided
to MSHA by soneone who did not "have a right to obtain an i medi ate
i nspection" under section 103(g)(1) does not invalidate the inspection or the
citations and orders issued during the inspection

Section 103(g)(1l) is intended to encourage mners to beconme involved in
i dentifying hazards, and to afford them an active role in correcting those
hazards by providing the right to request an inspection whenever mners
reasonably believe that a violation or a danger exists. Nowhere in section
103(g) (1) or the legislative history is there any indication that the section
was neant to limt the Secretary's broad authority to inspect mnes under
section 103(a). Although Horcicak did not have a "right to obtain an
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i mredi ate i nspection" under section 103(g)(1), the MSHA i nspector did have the
authority to inspect Aloe's mne under section 103(a) of the Act. Because the
i nspector had the right under section 103(a) of the Act to enter the mine to
conduct the inspection, Aloe's argunent that the inspection was unreasonabl e
and in violation of Aloe's Fourth Amendnment rights is without nerit. See
Donovan v. Dewey, supra.

Al oe stipulated that the violations existed as all eged and that the
penal ty assessnments proposed by the Secretary were reasonable. W therefore
affirmthe judge's finding that the citations and civil penalties are valid.

[,
Concl usi on

Based on the foregoing conclusions, we affirmthe judge's deci sion.

Arl ene Hol en, Chairman

Ri chard V. Backl ey, Comm ssioner

Joyce A. Doyl e, Conm ssioner

L. Clair Nelson, Commi ssioner(d



