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SECRETARY OF LABOR, M NE SAFETY : VEST 91-456-R
& HEALTH ADM NI STRATI ON ( MSHA)

and

UNI TED M NE WORKERS COF AMERI CA

BEFORE: Hol en, Chairman; Backl ey, Doyl e and Nel son, Conmi ssioners
DECI SI ON
BY THE COWM SSI ON:

This contest proceeding arises under the Federal M ne Safety and Health
Act of 1977, 30 U . S.C. 0O 801 et seq. (1988)("Mne Act" or "Act"). The sole
i ssue is whether the striking enpl oyees of Cyprus Enpire Corporation
("Cyprus") were "mners" within the neaning of the Mne Act, for purposes of
being entitled to have their previously designated wal karound representative
acconpany an inspector fromthe Department of Labor's Mne Safety and Health
Admi nistration ("MSHA") during a mine inspection. Conmi ssion Adnministrative
Law Judge John J. Morris concluded that Cyprus' striking enmpl oyees were not
m ners because they were not working in the mine at the time of the
i nspection. Consequently, he vacated two citations and an order of withdrawa
all eging violations of section 103(f) of the Mne Act, 30 U S.C. 0O 813(f),
whi ch aut hori zes desi gnated wal karound representatives to acconpany
i nspectors. Cyprus Enpire Corp., 13 FMSHRC 1040 (June 1991) (ALJ). For the
reasons set forth below, we affirmthe judge's deci sion.

l.
Factual and Procedural Background

The col |l ective bargai ni ng agreenment between Cyprus and the United M ne
Wor kers of America ("UMM") at Cyprus' Eagle No. 5 Mne expired on May 12,
1991. The parties failed to reach a new agreenent and the m ners, represented
by the UMM, went on strike the next day. Cyprus halted the production of
coal but continued to operate the mne on a standby basis wi th managenent
enpl oyees. Cyprus did not hire replacenent workers.

On May 30, 1991, while the strike was ongoi ng, MSHA Inspector Ervin St.
Louis arrived at the mne to conduct a regular inspection under section 103(a)



~11

of the Mne Act, 30 U.S.C. O 813(a). None of the mners' representatives
previ ously designated by the striking enpl oyees were at the mne or in the
pi cket line on that day and Inspector St. Louis conducted his inspection
wi thout a miners' representative. At that tinme, he asked the m ne nmanager
whet her Cyprus would pernmit one of the previously designated mners
representatives to act as a wal karound representative if such a request were
made. Cyprus subsequently informed the MSHA district office that it would
object to a UMM wal karound representative. Thereafter, the mners then
wor ki ng at the m ne, who were all managenent enpl oyees, sel ected Janes A
Shubi n, a conpany safety inspector, to act as their representative for

wal kar ound purposes.

I nspector St. Louis returned to the mine on June 3, 1991, for the second
day of his inspection, acconpani ed by Dean Carey, a striking enpl oyee who had
previ ously been designated as a mners' representative under 30 C.F.R Part 40,
and i nfornmed m ne nmanagenent that Carey w shed to acconmpany himduring his
i nspection. (Footnote 1) Carey was a bargaining representative of the UMWA
| ocal and chairman of its safety cormmittee, and had been a wal karound
representative at the mne for nine years. Al of the enployees he
represented were al so on strike.

M ne Manager WIlliam lvy discussed the matter with Inspector St. Louis
and informed himthat Cyprus refused to pernmt Carey or any ot her UMM-
designated representative to act as a wal karound representative. |Ivy told the
i nspector that Shubin had been selected as the representative of the mners
currently working at the mne and that Cyprus would challenge any citations
issued to it as a result of its refusal to allow Carey to act as a wal karound
representative.

I nspector St. Louis issued to Cyprus a citation under section 104(a) of
the Mne Act, 30 U.S.C. 0O 814(a), alleging a violation of section 103(f) of
the Act.(Footnote 2) Section 103(f), entitled "Participation of
representatives of operators and miners in inspections," states, in pertinent
part:

1 30 CF.R Part 40 contains the Secretary's regul ations inplenenting section
103(f) of the Act.

2 The "condition or practice" section of the citation states:

The representative of the mners requested at the m ne
office the right to acconpany an MSHA aut horized repre-
sentative of the Secretary during an MSHA AAA inspection.

M ne managenent refused entry to mine property. The mners
are on strike and have pickets on the road to the mne
outside of mne property. M ne managenent denied the
representative of the mners entry on nmine property to
acconpany the authorized representative during pre-

i nspection conference.

Exh. S-1.
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Subj ect to regul ations issued by the Secretary,
a representative of the operator and a representative
aut horized by his mners shall be given the
opportunity to accompany the Secretary or his
aut hori zed representative during the physica
i nspection of any coal or other m ne pursuant to the
provi si ons of subsection (a) of this section, for the
pur pose of aiding such inspection and to participate
in pre- or post-inspection conferences held at the
m ne. \here there is no authorized m ner
representative, the Secretary or his authorized
representative shall consult with a reasonabl e nunber
of mners concerning matters of health and safety in
such m ne

30 U.S.C. O 813(f).

Wthin an hour after issuance of this citation, Inspector St. Louis
i ssued to Cyprus an order of withdrawal under section 104(b) of the M ne Act,
30 U S.C 0O814(b), for failure to abate the citation.(Footnote 3) After
issuing this order, St. Louis inspected the m ne acconpani ed only by Shubin

The inspection continued the next day. Wen Cyprus again refused to
admt Carey, the inspector issued another section 104(a) citation for a
vi ol ation of section 104(b) of the Act. Inspector St. Louis conpleted his
i nspection acconpani ed only by Shubi n.

Cyprus filed notices of contest of the citations and order and an
expedi ted hearing was held before Judge Morris on June 11, 1991. The UMM
intervened in the proceeding. Follow ng an evidentiary hearing, the judge
found that Cyprus had not violated section 103(f) of the Mne Act and vacated
the citations and the order of withdrawal. 13 FMSHRC at 1049. The judge
noted that the term"mner" is defined in section 3(g) of the Mne Act, 30
U.S.C. 0O802(g), as "any individual working in a coal or other mne" and that
it is uncontroverted that "no union mners had worked underground since the
strike had begun." 13 FMSHRC at 1047.

The judge found that Cyprus' striking enployees were not "working in a
coal or other mne." 13 FMSHRC at 1049. He concluded that, because the
Commi ssi on and Courts of Appeal have not "gone beyond the plain meaning of the
statutory words in section 3(g)," Cyprus' striking enployees did not qualify
as mners under section 103(f). |Id. The judge vacated the two citations and
the order. The Conmi ssion granted the UMM's petition for discretionary
review. The Secretary did not seek review of Judge Morris' decision.
3 Inspector St. Louis did not order the actual w thdrawal of mners. The
order stated that it was "a nonclosure order" that did not affect any area of
the mne. Exh. S-2.
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.
Di sposition of Issues

On review, the UMM argues that the Conm ssion should construe the
termmner broadly to include enployees who are on strike. Specifically, the
UMM contends that the strikers' previously designated wal karound
representative should be entitled to acconmpany an MSHA i nspector on an
i nspection during the strike. The UMM naintains that, since strikers remain
t he enmpl oyees of an operator, they should, by anal ogy, remain the mners of
the operator. For the reasons stated below, we reject the UMM s argunents
and affirmthe judge.

The "primary dispositive source of information [about the meani ng of
statutory terns] is the wording of the statute itself.” Womng Fuel, 14
FMBHRC 1282, 1286 (August 1992). Neither party disputes that only nminers are
entitled to designate a wal karound representative to acconpany an MSHA
i nspector. Mner is defined in the Act as "any individual working in a coa
or other mine." 30 US.C 0O802(g). The legislative histories of the Federa
Coal M ne Health and Safety Act of 1969, 30 U.S.C. 0O 801 et seq.

(1976) (anmended 1977), and the M ne Act provide no background to the | anguage
of this definition. Under the definition, an individual need not be an

enpl oyee of an operator to qualify as a miner under the Mne Act. Likew se,
an individual who is enployed by a m ne operator is not necessarily a nner
under the Act unless he or she is working in a mne, as that termis defined
in section 3(h). Thus, a person's status as a mner is determ ned not by the
fact that he is enployed by an operator, but rather by whether, as the statute
provi des, he works in a m ne

VWhile the issue in this case is one of first inpression, the Comr ssion
as noted by the judge, has previously examined the term "mner" in the
context of training rights under section 115 of the Act, 30 U S.C. 0O 825.
Finding the section 3(g) definition of "m ner" determnative, the Com ssion
hel d that, for section 115 purposes, job applicants and forner mners on
| ayoff did not qualify as "mners" under the Act and, hence, were not entitled
to training rights under section 115. Emery Mning Corp., 5 FMSHRC 1391
(August 1983), aff'd in part, rev'd in part, 783 F.2d 155 (10th Cir. 1986)(job
applicants); UWM on behal f of James Rowe et al., etc. v. Peabody Coal Co., 7
FMSHRC 1357 (Septenber 1985), Secretary on behalf of I.B. Acton, et al. v. Jim
Wal ter Resources, 7 FMSHRC 1348 (Septenber 1985), aff'd sub nom Brock v.
Peabody Coal Co., 822 F.2d 1134 (D.C. Cir. 1987) Secretary on behalf of Jerry
Dal e Aleshire et al. v. Westnorel and Coal Co., 11 FMSHRC 960 (June
1989) (i ndi vi dual s on | aidoff ).

I n Peabody, the Conmm ssion reasoned:

Under |l yi ng our holding is our belief that the
M ne Act is not an enployment statute. The Act's
concerns are the health and the safety of the nation's

m ners.
* * * * * *
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We are not prepared to interpret the rights and
obl i gati ons mandated by the Act through interpretation
of a private contractual agreement unless required to
do so by the Act itself. See Local Union No. 781
District 17, United M ne Wrkers of America v. Eastern
Associ ated Coal Corp., 3 FMSHRC 1175, 1179 (May 1981).

* * * * * *

We recogni ze that under the National Labor Rel ations
Act and the Railway Labor Act, statutes governing | abor-
management relations, laid-off enployees in general and
| ai d-of f enpl oyees with a right to reinstatenent based upon
seniority have been held to be entitled to certain rights

granted by those acts.... However, these [principles] arise
under statutes whose very purpose is the governance of
| abor - managenent relations.... The entirely discrete

purpose of the Mne Act, and the nature of the rights
granted by section 115, prevent us fromtransferring this
reasoning to the M ne Act.

7 FMSHRC at 1364-65. These sane general principles apply in this case.

There is no dispute that, for purposes of the National Labor Rel ations
Act, 29 U.S.C. O 151 et seq. (1988) ("NLRA"), the strikers in this case were
"enpl oyees" of Cyprus at the time of the inspection. Section 2(3) of the
NLRA, 29 U. S.C. O 152(3), defines the term "enployee" to include "any
i ndi vi dual whose work has ceased as a consequence of, or in connection wth,
any current |abor dispute or because of any unfair |abor practice.” |In the
M ne Act, however, which is the proper focus of our inquiry, Congress chose to
define mners as individuals who work in a mne, rather than as enpl oyees of
an operator. The Mne Act's definition of "mner"” is not grounded in the
rights of enployees under the NLRA or under private collective bargaining
agreenents. See Peabody, 7 FMSHRC at 1364-65. W perceive no statutory
warrant in the Mne Act for treating an operator's striking enployees as
"mners."

The courts al so have analyzed the Mne Act's definition of miner in the
context of training rights. |In National Industrial Sand Ass'n v. Marshall
601 F.2d 689, 704 (3rd Cir. 1979), a case involving challenges by operators to
the Secretary's training regulations, the court stated that "the statute | ooks
to whet her one works in a mne, not whether one is an enpl oyee or nonenpl oyee
or whether one is involved in extraction or nonextraction activities."
(enmphasis in original). |In Peabody, the D.C. Circuit, in affirmng the
Commi ssion, held that laid-off individuals are not nminers for purposes of the
training rights granted under section 115 of the Act because such individuals
are not working in a mne, exposed to the hazards of mning, or enployed by a
m ne operator. 822 F.2d at 1147-49. Finally, in Emery Mning, the court held
t hat individuals who had obtained safety training at their own expense in
order to be eligible for enploynment by the operator were not entitled to
conpensation for such training because they were not niners as defined in the
Act. 783 F.2d at 157-59. These decisions are consistent with the result we
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reach herein.

The UMM argues that the Conm ssion nust defer to the Secretary's
interpretation of the term"mner" as applied to wal karound rights. The
Secretary's anal ogous construction of the term"m ner," however, was rejected
as unreasonabl e by the Peabody court. 822 F.2d at 1151. Mbreover, the
Secretary has not appeal ed the judge's adverse decision in the present case or
otherwi se participated in this appeal. She may well|l have abandoned her
position that striking mners have the right under section 103(f) to designate
a wal karound representative. 1In any event, the wording of the statute sets
forth Congress' intent as to the definition of "mner." Even if there were
remai ni ng anbi guity, the Secretary has presented no position to which the
Commi ssi on could accord wei ght.

Contrary to the contentions of the UMM (UMM Br. at 4-5), the right of
mners to refuse to work in the face of hazardous conditions, as set forth in
section 105(c) of the Act, 30 U.S.C. O 815(c), and to file for conpensation
under section 111, 30 U.S.C. 0O 821, will not be affected by our affirmance of
the judge's decision. Mners do not |lose their status as mners by exercising
their right under the Mne Act to refuse to work in the face of hazardous
conditions or their right to conpensation when they are withdrawn fromthe
m ne by order of the Secretary. These are rights specifically provided under
the Mne Act. The term "mi ner" nust be interpreted in the context of the
particular Mne Act section in which it appears in order to effectuate the
saf ety purposes of each section. Furthernore, the safety purposes of section
103(f) were not dimshed in this instance because the striking enpl oyees were
not exposed to the hazards of m ning and, thus, did not require a wal karound
representative. Those mners who were working in the mne at the tinme were
represented by their chosen wal karound representative. When striking
enpl oyees return to work, they once again have the right to designate a
wal karound representative. |If they believe that violations or immnent
dangers exist, their representative can "obtain an i mmredi ate i nspection by
giving notice to the Secretary or his representative of such violation[s] or
danger[s]" under section 103(g)(1), 30 U.S.C. 0O 813(g)(1).

In conclusion, we hold that the striking enployees of Cyprus were not
entitled to have their previously designated wal karound representative
acconpany the MSHA i nspector during his inspection of the m ne
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For the foregoing reasons,

M.
Concl usi on
we affirmthe judge's decision.

Arl ene Hol en, Chairman

Ri chard V. Backl ey, Comnri ssioner

Joyce A. Doyl e, Comm ssioner

L. Clair Nel son, Comm ssioner(d



