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M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)

BEFORE: Hol en, Chairman; Backl ey, Doyle, and Nel son, Comm ssioners
DECI SI ON
BY THE COWM SSI ON:

Thi s consol i dated contest and civil penalty proceeding arises under the
Federal M ne Safety and Health Act of 1977, 30 U . S.C. 0O 801 et seq. (1988)(the
"Mne Act" or "Act"), and presents the issue of whether mners may choose as
their representative for "wal karound" purposes under section 103(f) of the
M ne Act, (Footnote 1) a union, or the agent of a union, that is not the
m ners' collective bargaining representative under the National Labor
Rel ations Act, 29 U . S.C. O 151 et seq. (as anended)(1988)("NLRA"). This case
arose when an inspector fromthe Departnment of Labor's Mne Safety and Health
Administration ("MSHA") issued to Kerr-MGee Coal Corporation ("Kerr-MGee") a
citation alleging that Kerr-MGee had violated 30 CF. R [0 40.4 when it failed
to post at its Jacobs Ranch M ne, a nonunion mnine, the names of certain
m ners' representatives not enpl oyed by Kerr-MGCee. These individuals were
agents of
1 The term "wal karound” is used in reference to the rights granted m ners
representatives under section 103(f) of the Mne Act, which provides in
pertinent part:

Subj ect to regul ations issued by the Secretary,
a representative of the operator and a representative
authorized by his mners shall be given an opportunity
to accompany the Secretary or his authorized
representative during the physical inspection of any
coal or other mine ... for the purpose of aiding such
i nspection and to participate in pre- or post-
i nspection conference held at the mine...

30 U.S.C. O 813(f).
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the United M ne Wirkers of America ("UWM"') and were designated as mners
representatives by certain mners enployed at the Jacobs Ranch M ne. (Footnote
2) The inspector subsequently issued an order of w thdrawal pursuant to
section 104(b) of the Mne Act, 30 U S.C. 0O 814(b), after Kerr-MGCee declined
to abate the alleged violation.

Foll owi ng an evidentiary hearing, Adm nistrative Law Judge M chael A.
Lasher, Jr., upheld the citation and order. 13 FMSHRC 1889 (Decenber 1991)
(ALJ). The judge concluded that, although the UMM did not represent the
m ners at the Jacobs Ranch M ne for collective bargai ni ng purposes under the
NLRA, the designation of nonenpl oyee UMM agents as mners' representatives
did not constitute a "per se" abuse of the m ners' representative process
under the Mne Act and the Secretary's inplenmenting regulations at 30 C F. R
Part 40 ("Part 40"). For the reasons discussed below, we affirm

l.
Factual and Procedural Background
A. Fact ual Background

Kerr-MGee owns and operates the Jacobs Ranch M ne, a surface coal mne
enpl oyi ng approximately 270 miners and located in the Powder River Basin near
Gllette, Wonmng. The enployees at the m ne have never been unioni zed.
Dall as Wol f, an organi zer for the UMM, noved to G llette in April 1990, for
the purpose of unionizing mners in the Powder River Basin, including the
Jacobs Ranch miners.

The UMM hel d several neetings in Gllette that were organized by Wl f
and attended by a nunber of Kerr-MCee miners. In July 1990, the UWM al so
sponsored several days of safety training for Kerr-MGee mners. These
trai ning sessions were presented by Robert Butero, a UMM safety and health
representative. At the end of the training sessions, WIf urged those in
attendance to sign forns designating Wl f and Butero as their mners
representatives under Part 40.(Footnote 3) Seven of the Jacobs Ranch mners
desi gnat ed
2 The regul ations of the Secretary of Labor dealing with mners
representatives are contained at 30 CF.R Part 40. Section 40.4, entitled
"Posting at mne," provides:

A copy of the information provided the operator

pursuant to O 40.3 of this part [designating the

m ners' representative] shall be posted upon receipt

by the operator on the nmine bulletin board and

mai ntai ned in a current status.
3 The Secretary's regulation defines the term"representative of mners" as
"[a]l ny person or organization which represents two or nore mners at a ..
m ne for the purposes of the Act." It equates the termto "[r]epresentatives
authorized by the mners, nmners or their representative, authorized m ner
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Wl f and Butero as their mners' representatives and thenselves as alternate
representatives. (Footnote 4) The record reflects that neither WIf nor Butero
actually acted in his capacity as mners' representative at the Jacobs Ranch
M ne.

Under 30 CF.R [0 40.3, mners' representatives are required to file
with MSHA i nformation regarding their designation and identity and to provide
copies to the affected operator. WIf mailed the mners' representative
designation formto the MSHA District O fice in Denver and its recei pt was
acknowl edged. Kerr-MGCee received its copy of the formand decided that it
woul d not post the designation of Wlf and Butero at the m ne pursuant to
section 40.4 (n.2 supra), because it believed that it was not required to
accept agents of the UMM as miners' representatives. Kerr-MGee did not
i nfform MSHA of its decision not to post the designation.

MSHA | nspector Jinme G les inspected the Jacobs Ranch M ne on Cct ober
25, 1990, in response to a conplaint submtted to MSHA pursuant to section
103(g) of the Mne Act, 30 U.S.C. O 813(g), that the mners' representative
designation form had not been posted at the mine. Ron Crispin, Kerr-MGCee's
manager of administration, informed Inspector Gles that the designation form
was not, and would not be, posted. Crispin read to Inspector Gles a prepared
statenment that Kerr-MGee was not required to accept the designation of
nonenpl oyees as miners' representatives. (Footnote 5)

I nspector Gles issued Kerr-MGee a citation alleging a violation of
section 40.4, for failure to post the designation formon the mne bulletin
board, and allowed Kerr-MGCee 15 minutes to abate the condition by posting the
form After Crispin again declined to post the designation form |nspector
G les issued an order of w thdrawal pursuant to section 104(b) of the Act, 30

3(...continued)
representative,” and other simlar terms used in the Act. 30 CF. R O
40.1(b) (1) & (2). Thus, under Part 40, any two miners at a m ne nay designate
"any person or organi zation" to represent themas a mners' representative.
4 Prior to this designation, there had never been a miners' representative
desi gnat ed under Part 40 at the mine. Since this designation, approximtely
92 Jacobs Ranch miners have been designated as Part 40 representatives. S.
Br. at 18-19 n.9.

5 The statenment provides:

Kerr-MGee does not believe it can lawfully be
required to accept the designation of a non-enployee
wal karound representative at the Jacobs Ranch M ne or
to recogni ze any other action by a non-enployee. MSHA
Inspectors are entitled to, and encouraged to, talk to
Jacobs Ranch enpl oyees as a part of all inspections.

I nspections should proceed on that basis w thout
outside interference.

Exh. C to Stipulation, Exh. M7.



~355

U.S.C. 0O 814(b), for refusal to abate the alleged violation. Kerr-MCee
finally abated the citation after receiving a letter fromthe MSHA district
manager stating that Kerr-MGee woul d be assessed a daily penalty (see 30
U.S.C. 0O820(b)) if it did not imediately abate the violative condition.
Kerr-MGee filed tinely notices of contest of the citation and the order, and
the matter proceeded to an evidentiary hearing before Judge Lasher

B. Procedural Background

Fol | owi ng the hearing, and before subm ssion of the parties' post-
hearing briefs, Kerr-MGee nmoved to reopen the record based upon newy
di scovered evidence. Kerr-MGee asserted that, in an unrel ated proceedi ng
after the hearing, its counsel had obtained fromthe UMM several docunents
establishing that certain statenments made by Wil f in his pre-hearing
deposition in this matter were incorrect. WIf had testified in his
deposition that he did not have any letters or witten reports regarding this
case or his designation as a mners' representative. Kerr-MGee offered, as
its newmy discovered evidence, a series of internal UMM nenoranda to and from
Wl f, which, it asserted, revealed that Wl f had been designated as a
wal karound representative in order to facilitate on-goi ng UMM organi zi ng
activities.

I n an unpublished order, the judge denied Kerr-MCee's notion to reopen
The judge stated that the prerequisites for reopening a record for the
presentation of newy discovered evidence are:

the evidence [is] discovered after the conpletion of
the trial; due diligence on the part of the noving
party to di scover the new evidence prior to trial is
shown or inferred; the evidence is not nerely
cunul ati ve or inpeaching; the evidence is material;
and the evidence is such that a newtrial would
probably produce a new result.

Unpubl i shed Order at 2 (October 11, 1991)(citation omitted)("Order"). The
judge determi ned that Kerr-MGee did not establish that it had exerci sed due
diligence to discover the docunents prior to trial. The judge next determ ned
that the evidence was largely cumul ative, and that a nunmber of the docunents
had been discovered prior to trial and were either accepted into evidence or
di sm ssed by the judge as irrelevant. The judge al so noted that the veracity
of Wl f's deposition testinony was a matter for inpeachment and, as such, was
not a sufficient basis for reopening the case. Finally, the judge rejected
Kerr-MGee's argunent that the newy discovered evidence woul d probably
produce a different result. The judge explained that the docunments nerely
reveal ed that union organizing activity was taking place in the Powder River
Basin, and that this was established and undi sputed at trial. Order at 2-3.

In his decision on the nerits, the judge concluded that the designation
of Wolf and Butero as miners' representatives at the Jacobs Ranch M ne did not
constitute a per se abuse of the mners' representative process, and that
Kerr-MGee's refusal to post the designation was not justified. The judge
first determ ned, upon exam nation of Part 40 and section 103(f) of the Mne
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Act, that a union nmay represent miners for wal karound and other M ne Act

pur poses even though it is not the collective bargaining representative of
those m ners under the NLRA. 13 FMSHRC at 1901. The judge pointed out that
the | anguage of section 40.1(b) (n.3 supra) expressly provides that a
"representative of mners" includes "any individual or organization"” that
represents two or nore nminers, and does not set forth any restriction or
qualification that the representative nust be recognized as such under ot her

| abor laws. |1d. (enphasis added). The judge relied on Utah Power & Light Co.
v. Secretary, 897 F.2d 447 (10th Cir. 1990)("UP&L"), aff'g, Enery M ning
Corp., 10 FMSHRC 276 (March 1988), in which the United States Court of Appeals
for the Tenth Circuit, affirmng the Conm ssion, held that wal karound rights
may be extended to miners' representatives who are not enpl oyees of the

af fected operator. |Id.

The judge further determned that a conflict did not exist between the
M ne Act and the NLRA. The judge reasoned that the representative process has
di stinct neani ngs and purposes under each Act. 13 FMSHRC at 1902. He
expl ai ned that under the NLRA, a representative is elected by a majority of
wor kers for a broad range of collective bargai ning purposes. 1|n contrast,
under the M ne Act and the Secretary's Part 40 regul ations, a representative
is chosen by two or nmore miners for the primary purpose of acconpanying a nine
i nspector during an inspection. 1d.

The judge al so noted that MSHA has consistently interpreted the term
"representative" in the Mne Act and Part 40 as any person qualified to be on
a mne site, regardl ess of whether that person is an enployee of the mne
operator or a nenber of a |abor or other organization. 13 FMSHRC at 1903.
Finally, the judge observed that UP&L had clearly indicated that the Secretary
and an affected operator could take appropriate action against any mners
representati ve who abuses the wal karound process by engaging in inappropriate
activities, such as union organizing, during wal karound. 13 FMSHRC at 1904-
05, citing UP&L, 897 F.2d at 452. The judge held that instances of abuse nust
be considered on a case-by-case basis. The judge concluded that the exercise
of Mne Act rights by Kerr-MGCee enpl oyees to desi gnate nonenpl oyee UMM
menbers as their representatives was not an abuse of the m ners'
representative process. 13 FMSHRC at 1905. The judge determ ned that "at
best [Kerr-MGee] showed [that the] UMM used Part 40 as a "tool' to create
enpl oyee interest and to enhance its standing.” 13 FMSHRC at 1898 n. 7.
Accordingly, the judge denied Kerr-MGCee's contests of the citation and order
and assessed a civil penalty of $300. 13 FMSHRC at 1906.

The Conmi ssion subsequently granted Kerr-MGee's petition for
di scretionary review, which challenges the judge's decision on the nmerits and
his denial of the notion to reopen. The Anerican M ning Congress, the
Nat i onal Coal Association and the Wom ng M ning Association (collectively,
"industry amici"), jointly, and the UMM, separately, filed am cus curiae
briefs in this proceeding, and the Comm ssion heard oral argunent.



~357
.

Di sposition of Issues
A. Moti on to Reopen

Kerr-MGee argues that the judge erred in denying its notion to reopen
the record. W disagree.

Al t hough the Commi ssion's procedural rules, 29 C.F.R Part 2700, do not
specifically address notions to reopen a hearing on the basis of newWy
di scovered evi dence, Commi ssion Procedural Rule 54(a), 29 C.F.R 0O 2700.54(a),
aut hori zes Conmmi ssion judges to regulate the course of hearings and to di spose
of procedural notions. The Comni ssion also may properly | ook for guidance to
the Federal Rules of Civil Procedure ("Fed. R Civ. P.")(29 CF.R
0 2700.1 (b)), and precedent thereunder. A nption to reopen the record t
subnmit new evidence is not expressly addressed in the federal rules but,
rather, is conmtted to the sound discretion of the trial judge. See
generally Zenith Radio Corp. v. Hazeltine Research, Inc., 401 U S. 321, 331

(1971). In general, an abuse of discretion occurs when the trial court bases
its decision on an erroneous conclusion of |law or where there is no rationa
basis in the evidence for its ruling. See, e.g., In re Coordinated Pretria

Proceedi ngs, etc., 669 F.2d 620, 623 (10th Cir. 1982).

A notion for a newtrial under Fed. R Civ. P. 59 ("Rule 59") has
certain simlarities and affords some gui dance. See J. Myore, J. Lucas & G
Grother, 6A More's Federal Practice O 59.04[13](2d ed. 1992)("Moore's"). A
notion to reopen, however, seeks to offer additional evidence before a
deci si on has been rendered and, consequently, the standards for granting such
a notion are |ess stringent than those for a notion seeking a new
trial.(Footnote 6) Generally, in determ ning whether to grant a notion to
reopen, it is appropriate to consider the tine when the notion is made, the
character of the additional evidence, and the effect of granting the notion.
6A Moore's at
0 59. 04[ 13]

The judge applied the post-judgnent Rule 59 criteria, urged upon him by
Kerr-MGee, and did not expressly refer to the |ess stringent pre-judgnent
test. In applying the somewhat simlar Rule 59 criteria, however, the judge,
in effect, considered the essential factors of the pre-judgnment test. O
particul ar i nportance, the judge characterized the "new' evidence as
curmul ative, and noted that a number of the allegedly newly found docunents had
been di scovered prior to trial and rejected at trial as irrelevant. Oder at
2. The judge al so deternmi ned that adm ssion of the evidence would not have
altered his findings in any event. Order at 3. He explained that the
evi dence nerely denonstrated that union organizing activity was taking place
in the Powder River Basin, which had been established at trial and was not
di sputed. 1d. Under the circunmstances, any error in setting forth the
stricter Rule 59 criteria was harm ess.

6 The stricter criteria for a Rule 59 post-judgnent notion are the ones cited
by the judge in his pre-trial order.
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Because a rational basis existed for the judge's denial of Kerr-MGCee's
nmotion to reopen, and the judge's error, if any, was harml ess, we concl ude
that the judge did not abuse his discretion. Accordingly, we affirmhis order
denying the operator's notion to reopen the record.

B. Desi gnation of Wolf and Butero as M ners' Representatives
1. Contentions of the parties on review

The thrust of the operators' (Footnote 7) argunment is that the M ne Act
shoul d be construed to prohibit a union or a union menber from being
designated as a "representative of mners,"” unless that union also represents
the m ners under the NLRA. The operators assert that granting representative
status to a nonenpl oyee uni on agent infringes upon an operator's right to
control access to its private property by nonenpl oyees, including nonenpl oyee
uni on organi zers. |In support, the operators rely heavily on Lechnere, Inc. v.
NLRB, 502 U.S. , 117 L.Ed.2d 79 (1992).

Kerr-MCee distingui shes UP&L, 897 F.2d 447, on the grounds that, in
that case, the nonenpl oyee m ners' representative was a union nenber who
sought to act as a representative at a union mne, whereas the present case
i nvol ves a nonunion mne. Thus, Kerr-MGee asserts that UP&L is not
controlling.

According to the operators, the Secretary's Part 40 Regul ations and, in
particular, the definition of "representative of mners," are legally infirm
The operators assert that the Part 40 definition of representative, which
allows for multiple representation by "any" individuals or organizations,
conflicts with provisions of the NLRA that prohibit a unionized enployer from
dealing with any agent other than the official collective bargaining agent.
They argue that permitting a union nenber to act as a mners' representative
at a nonunion mne not only intrudes upon the operator's right under the NLRA
to control access to its private property by union organizers but also tends
to create a favorable inpression anong the mners towards the union. The
operators contend that the Secretary's interpretation of Part 40 is
unreasonabl e and that to permt the kind of representation involved here
amounts to a failure to acconmpdate Part 40 to the NLRA's regul atory schene.

The operators contend that the designation of a union agent as a
wal karound representative at a nonunion mne constitutes an abuse of section
103(f), even under UP&L, because it is plainly for an ulterior purpose. Kerr-
McGee urges that the aim of designating UMM representatives here was to
foster their organizing efforts rather than to pronote health and safety and,
consequently, that ai mwas abusive of the Mne Act.
7 Unless otherwi se noted, the argunments of industry amci are included in our
di scussion of Kerr-MGee's position and the term"operators” is used in
reference to their arguments. Simlarly, the arguments of am cus UMM are
i ncorporated in our discussion of the Secretary's position
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The Secretary responds that the operators' suggested approach to the
m ners' representative process is overly restrictive under the M ne Act and
the Part 40 inplenmenting regul ations. The Secretary notes that nothing in
Part 40 prohibits the Kerr-MGee mners from designating an agent of the UWA
or any |l abor union as their miners' representative under the Mne Act, even
t hough the designated union is not the mners' collective bargaining
representative under the NLRA. The Secretary enphasizes that section 103(f)
of the Mne Act inposes no status linmtations on who nay serve as a m ners'
representative, and, accordingly, Part 40 regulations sinmply mrror the
statute's broad approach.

The Secretary urges that deference should be given to his interpretation
of the Mne Act and to his interpretation of the regul ations that he has
adopted. See Chevron U S. A Inc. v. NRDC, 467 U.S. 837, 842-45 (1984). The
Secretary asserts that his interpretation of the relevant portions of Part 40
shoul d be accepted, as it is reasonable, consistent with the Mne Act, and is
supported by his "contenporaneous construction" of Part 40, published at the
time Part 40 was pronul gated. The preanble to the regul ations specifically
di scussed and rejected the definition of "representative" as used in the NLRA,
expl ai ning that the purposes of the representati on process under the two
statutes were different. (Footnote 8)

The Secretary further contends that UP&L, 897 F.2d 447, is dispositive.
There, the Tenth Circuit held that nonenpl oyees may serve as wal kar ound
representatives. Under UP&L, an operator nay take appropriate action against
a designated representative only if he engages in specific conduct unrel ated
to safety or health. The Secretary contends that, as the judge found, Kerr-
McCGee has failed to show i nstances of such abusive conduct. The Secretary
acknowl edges that there was a union organi zi ng canpai gn underway at the Jacobs
Ranch M ne, but argues that, as shown by the record, the designation of the
UMM representatives was al so i ntended to advance miners' safety. Thus, even

8 The preanble to Part 40 states:

[T]he NLRB definition is inappropriate because the
NLRB definition of "Representative" concerns itself
with a representative in the context of collective
bargai ning. The nmeaning of the word representative
under this [AJjct is conpletely different.
Additionally the rights of nonunion mners would be
severely limted by a definition of "Representative of
M ners" based on the collective bargai ni ng concept.
Furthernore, the "majority rule" concept is a
fundament al conponent of the NLRB definition of
representative, which contenplates only any one union
m ner representative at each mine. The purposes of
the Mne Act are better served by allow ng nultiple
representatives to be desi gnated.

43 Fed. Reg. 29508 (July 7, 1978).
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if the mners' representatives possessed a "nmixed notive," i.e., safety and
uni oni zi ng, there was no abuse of the wal karound function

Finally, the Secretary argues that the Part 40 regul ati ons do not
i nperm ssibly conflict with the NLRA. The Part 40 regul ati ons do not i npinge
on Kerr-MGCee's right under the NLRA to deny access to its property to
nonenpl oyees engaged in union organi zi ng because the mners' representative
has only a |linted access, a carefully delineated right to assist with
i nspections, and nay not use that access to engage in organizing activities.

2. Anal ysi s

We find the judge's reasoni ng persuasi ve and conclude that this matter
is controlled by the decisions of this Comrission and the Tenth Circuit in the
UP&L litigation. The general issue of whether an operator's mners may
designate an individual who is not an enployee of the mne operator as their
m ners' representative for wal karound purposes has been previously determ ned
by the Conmmission. |In Emery, the Conmission held that "as a matter of
statutory right a nonenpl oyee may be chosen by the miners of a given mne as
their representative and ... such a representative may properly be afforded
the opportunity to participate in wal karound at that mne -- although w thout
conpensation fromthe operator.”™ Enery, 10 FMSHRC at 284-85, aff'd, UP&L, 897
F.2d at 449-52. The Commi ssion's conclusion in Enery was based on the
| anguage of section 103(f) of the Mne Act, which "inposes no enpl oyee-status
limtation as to whom [niners] may choose [as their own representative]." 10
FMSHRC at 284. The Commi ssion determ ned that the Secretary's Part 40
regul ations' "broad definition of representative is in accord with the
underlying statutory text [of section 103(f)]." 10 FMSHRC at 285

In affirm ng the Conmission's holding on this issue, the Tenth Circuit
concluded that the Secretary's and the Commi ssion's interpretation of section
103(f) was "both reasonabl e and supportable" and held that m ners may
aut hori ze nonenpl oyees to act as their representative under O 103(f) of the
Act. 897 F.2d at 452. |In reaching this conclusion, the Court determn ned that
the underlying purpose of section 103(f) "can be furthered by allow ng both
enpl oyees and nonenpl oyees to act as mners' representatives for wal karound
purposes.” |d. The Court noted that miners may benefit fromthe
participation of nonenpl oyee representatives in wal karound because such
representatives "may have greater expertise in health and safety matters than
an enpl oyee representative." 897 F.2d at 451

In UP&L, the m ne operator had argued that the Secretary's inter-
pretation of section 103(f) in the Part 40 regul ati ons was not reasonable, in
part, because it would allow the representative of a union to gain access to a
nonuni on m ne for purposes unrelated to the Act's safety objectives. 897 F.2d
at 452. In addressing this argunent, the Court stated:

VWil e we recognize UPL's concern that wal karound

ri ghts may be abused by nonenpl oyee representatives,
the potential for abuse does not require a
construction of the Act that woul d exclude nonenpl oyee
representatives from exercising wal karound rights
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altogether. The solution is for the operator to take
action against individual instances of abuse when it
di scovers them

Id. Contrary to Kerr-MGee's assertions on review, the Court did not base its
hol ding on the fact that, in that case, the mners were represented for NLRA
purposes by a union and, therefore, the designation of a nonenpl oyee union
menber as a miners' representative was permi ssible. Rather, the Court
interpreted the | anguage of section 103(f) to permt representation by

nonenpl oyees generally, including agents of a | abor organization

We discern no basis in section 103(f) or Part 40 for applying the
principles set forth in Enmery/UP&L only to situations where the designated
representative is a menber of a union that also represents the miners for
col | ective bargaining purposes under the NLRA. The | anguage of section 103(f)
does not prohibit mners fromdesignating agents of a union as their
wal karound representatives on the basis that such nminers are not represented
by the union for collective bargai ni ng purposes. To the contrary, the
Conmi ssion has held that, under the broad | anguage of section 103(f), niners
possess the right to designate a representative of their own choosing for
section 103(f) purposes. Enery, 10 FMSHRC at 284-85; Secretary on behal f of
Truex v. Consolidation Coal Co., 8 FMSHRC 1293, 1298 (Septenber 1986).
Further, the operators' position would limt nonunionized mners' right to
designate representatives of their own choosing, thereby creating distinctions
bet ween uni oni zed and nonuni oni zed miners that have no basis in the statute.

The Commi ssion held in Enmery that section 103(f) specifically provides
that the requirenents set forth therein are "[s]ubject to regul ations issued
by the Secretary” and that the Secretary's pertinent regulations at Part 40
are consistent with the | anguage of section 103(f). 10 FMSHRC at 285
Moreover, the Secretary's manner of enforcenment of his regulations is
consistent with those regulations and with Emery. Thus, the Secretary says
that he does not determ ne who qualifies as a wal karound representative based
on a person's status or notives. Oal Arg. Tr. 45-48. |Instead, the Secretary
focuses on the actual conduct of the miners' representative during the
i nspection. Oral Arg. Tr. 48. The Secretary states that it is irrelevant who
is chosen as a nminers' representative so long as the representative's
"demeanor and behavior” is proper and consistent with the purposes of section
103(f). Id.

The Commission is aware, as was the 10th Circuit in UP&L, that allow ng
a union agent limted access to nine property under section 103(f) is subject
to possible abuse. W agree with the Secretary and the judge that it is the
conduct of a miners' representative, during a wal karound under section 103(f),
rather than the notivation of such representative, that nmust be exanmined to
det ermi ne whether there has been abuse. Although the UMM agents, Wl f and
Butero, are organizing mnes in the Powder River Basin, there has been no
showi ng here that they will, through their conduct, abuse the rights and
correspondi ng responsibilities of section 103(f). Kerr-MGee's concerns as to
possi bl e future problems are specul ative. Conduct by a miners' representative
that constitutes abuse can be addressed on an individual basis by an operator
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and the Secretary, while generally preserving the right of mners to select
representatives of their choice. See UP&L, 897 F.2d at 452.

Kerr-MGCee al so seeks reversal of the judge' s decision on the basis that
Part 40, as applied here, conflicts with the NLRA. The NLRA broadly
guar ant ees enpl oyees the right to "bargain collectively through repre-

sentatives of their own choosing...." 29 U S.C 0O 157. The Mne Act, on the
other hand, is a nmore narrowmy tailored statute that pervasively regul ates the
safety and health of enployees in one industry. |In effect, the operators ask

the Commrission to read into section 103(f) of the Mne Act the concept of

col l ective bargaining representation under the NLRA with the result that a
nonenpl oyee agent of a union could not be a mners' representative unless he
is also a duly certified bargaining representative at that mne. Wen

promul gati ng Part 40, the Secretary concluded that it would be inappropriate
to incorporate the NLRA definition of a "representative" because "the neaning
of the word representative under [the Mne] Act is conpletely different." 43
Fed. Reg. 29508 (see n.8 supra).

Al t hough we cannot ignore other statutes when interpreting the Mne Act,
nothing in the Mne Act or general principles of admnistrative |aw requires
that the Secretary or the Comm ssion defer to or incorporate the NLRA. CQur
proper field of judicial inquiry is the Mne Act. See generally PBGC v. LTV
Corp., 496 U S. 633, 645-47 (1990). W agree with the Secretary that he is
not required to integrate the NLRA's concepts of collective bargaining
representation into his regulations inplementing the Mne Act. Nor is this
Commi ssion required to integrate NLRA concepts into its interpretation of the
M ne Act. See, e.g., UMM on behalf of Janes Rowe et al., etc. v. Peabody
Coal Co., 7 FMSHRC 1357, 1364-65 (Septenber 1985), aff'd, 822 F.2d 1134 (D.C
Cir. 1987).

The restrictions that have devel oped under the NLRA concerni ng
nonenpl oyee access to an enployer's property for organizing or rel ated
pur poses arise under a statute "whose very purpose is the governance of | abor-
managenment relations." Peabody, 7 FMSHRC at 1365. The discrete safety and
heal th purpose of the Mne Act, and the text of section 103(f), render these
NLRA principles inapplicable here. As noted, the Secretary rejected the
approach advocated by the operators when he pronul gated Part 40. See UP&L
897 F.2d at 452; Emery, 10 FMSHRC at 285. We hold that the concept of
representative as it has devel oped under the NLRA is not determ native of the
m ners' representative designation process under Part 40.

The Suprene Court's decision in Lechnmere does not require a different
result. Lechnere construed the provisions of the NLRA governing the access

ri ghts of nonenpl oyee uni on organi zers to enployers' private property. In
Lechmere, the Court was concerned with "the relationship between the rights of
enpl oyees under O 7 of the [NLRA] ..., 29 U S.C. O 157, and the private

property rights of enployers." Lechnere, 117 L.Ed.2d at 85. The Court did
not address general |egal principles relating to the bal ancing of property
rights of enployers against federal regulatory requirenents established under
ot her statutes, such as the Mne Act. Lechnere does not reverse wal karound
law as it has devel oped under the M ne Act and does not overrule UP&L
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Under the M ne Act, nonenpl oyees nmay enter a mine for the limted
pur pose of acconpanying MSHA i nspectors during their inspection of a mne
The M ne Act entails pervasive regulation and a di m ni shed expectation of ful
enj oynent of private property rights. For example, search warrants for
government inspections are not required because, in part, the Mne Act "is
specifically tailored to address [Congress' safety and health] concerns, and
the regulation of mnes [that] it inposes is sufficiently pervasive and
defined that the owner of such a facility cannot hel p but be aware that he
"Will be subject to effective inspection.'" Donovan v. Dewey, 452 U. S. 594,
603 (1981)(citation and footnote omtted). Accordingly, the Court's analysis
of the property rights of enployers in Lechmere, which relates solely to
enpl oyee organi zing rights under the NLRA, is not applicable to this case.

To the extent that Kerr-MGee is seeking a resolution of rights and
obligations under the NLRA, it is in the wong forum |If the Secretary,
ei ther through regul ation or enforcenment, requires an operator to take
specific actions that could constitute an unfair |abor practice or would
otherwise conflict with the NLRA, the proper forumto resolve such conflicts
is the National Labor Relations Board ("NLRB"). The NLRB may deterni ne
whet her the Mne Act's requirements or the Secretary's inplenmenting
regul ati ons serve as a defense to an unfair |abor practice charge.

[,
Concl usi on

For the foregoing reasons, the judge's decision is affirmed.

Arl ene Hol en, Chairman

Ri chard V. Backl ey, Comnri ssioner

Joyce A. Doyl e, Conm ssioner

L. Clair Nelson, Commi ssionerQd



