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April 27, 1993

CLI FFORD MEEK
V. : Docket No. LAKE 90-132- DM

ESSROC CORPORATI ON

BEFORE: Hol en, Chairman; Backl ey, Doyl e and Nel son, Conm ssioners
DECI SI ON
BY: Hol en, Chairman; Doyl e and Nel son, Comm ssioners

This is a discrimnation proceedi ng brought under the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 801 et seq. (1988)("Mne Act" or
"Act") by Cifford Meek agai nst Essroc Corporation ("Essroc"). Conm ssion
Admi ni strative Law Judge W Iiam Fauver concluded that Essroc was the
successor corporation of Meek's forner enployer and that Essroc discrimnnated
agai nst Meek by its failure to hire himat the tine of the changeover in
ownership. 13 FMSHRC 1970 (Decenber 1991)(ALJ). The Conm ssion granted
Essroc's petition for discretionary review, which challenges: (1) whether
Essroc is a successor corporation to Meek's fornmer enployer; (2) whether the
judge's finding of discrimnation is supported by substantial evidence;

(3) whether the judge erred as to several procedural rulings; (4) whether the
judge erred in his calculation of the backpay award, which was not reduced to
reflect Meek's unenpl oynent conpensation; and (5) whether the judge's
attorneys' fee award was erroneous. W affirmthe judge's rulings with the
exception of the backpay award, which we remand for further findings
consistent with this opinion.

l.
Factual and Procedural Background
A Factual Background
Essroc's cement division, Essroc Materials, Inc.,(Footnote 1) owns and
operates a grinding plant in Stark County, Ohio (the "M ddl ebranch Plant")

with approximately 40 enpl oyees. The M ddl ebranch Plant grinds materials,
such as

1 Essroc and its subsidiary, Essroc Materials, Inc., are collectively
referred to as "Essroc.”
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i mestone and clay, and stores and ships dry cenment. This plant, along with
several others, was purchased by Essroc from United States Cenment Conpany
("USC') on or about February 27, 1990. All but two USC hourly enpl oyees from
the M ddl ebranch Plant were hired by Essroc: an injured enpl oyee who remai ned
with USC, and Clifford Meek whose enpl oynent applicati on was deni ed.

13 FMSHRC at 1970-71.

On January 31, 1990, USC s mamnagenent requested approximately ten USC
hourly enpl oyees, including Meek, to attend a safety neeting with Richard L
Jones, an inspector fromthe Departnent of Labor's Mne Safety and Health
Administration ("MSHA"). During the nmeeting, Inspector Jones encouraged the
enpl oyees to discuss their safety and health concerns and assured the
confidentiality of their remarks. Meek asked the inspector why the conpany
appeared to know i n advance when an inspection would occur. The inspector
became angry, apparently interpreting Meek's question as an accusation that he
was violating the law. Meek left the neeting shortly after the interchange.

Later that norning, |nspector Jones told Plant Manager Marvin Bragg and
Pl ant Supervisor Dale Lewis that the neeting "went pretty good," with the
exception of one enployee who had a "bad attitude.” Tr. 332. Jones told
Lewi s and Bragg of Meek's insinuation that managenent knew bef orehand when
MSHA was going to inspect the plant.(Footnote 2) Bragg then informed his
superior, Mke Roman, USC s Industrial Relations Director, that the inspector
was "upset." Tr. 381l. Ronman becanme concerned and sent a USC safety director
to the Mddlebranch Plant to see if he could placate the inspector. Jones
subsequent inspection resulted in the issuance of 15 citations, one of which
was a "significant and substantial" citation that shut down a crane for a day
and a hal f.

In m d-February, three Essroc supervisors net with Bragg and Ronman to
sel ect the hourly enployees to be hired by Essroc. 13 FMSHRC at 1973. By
that timme, Bragg and Roman knew that they were going to assune supervisory
positions at Essroc. 13 FMSHRC at 1973-74. Bragg reported that Meek had a
poor attitude and had repeatedly stated that he would not work for Bragg.

13 FMSHRC at 1974; Tr. 287. Bragg showed the Essroc supervisors a witten
eval uation form dated January 26, 1990, which he had filled out for Essroc, as
wel | as four other docunents from Meek's personnel file. 13 FMSHRC at 1974,

2 Inspector Jones was subpoenaed to appear at the hearing but did not conply.
At the hearing, Meek introduced into evidence the inspector’'s non-

cont enporaneous notes recounting the neeting and his conversation with plant
managenment. 13 FMSHRC at 1972. The judge discredited these notes because
they were at variance with sone of the witness accounts and were not subject
to cross-exani nation. 1d.
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Tr. 284-88. (Footnote 3) On Bragg's recomendation, with Roman's support, it
was decided that Meek would not be hired. 13 FMSHRC at 1974.

A nmeeting was held by Bragg on February 27, 1990, announcing to the
enpl oyees that Essroc was purchasing the M ddl ebranch Plant and that al
enpl oyees were term nated as of that date. He advised all those interested in
Essroc positions to apply for the jobs they had held at USC and to attend a
nmeeting the next day. Bragg tel ephoned Meek early the next norning and told
hi m not to bother coming to the neeting because Essroc was not going to
approve his job application. Meek attended anyway. Bragg and Roman took him
aside and told himthat USC had term nated him and that Essroc refused to hire
him Tr. 55-56.

B. Procedural History

Meek filed a discrimnation conplaint with MSHA on March 30, 1990. MSHA
subsequently infornmed Meek that it had found no discrimnation in violation of
section 105(c) of the Mne Act, 30 U . S.C. 0O 815(c). On Septenber 27, 1990,
Meek filed a discrimnation claimon his own behalf with the Comm ssion
pursuant to section 105(c)(3) of the Act, 30 U.S.C. 0O 815(c)(3). A hearing
was schedul ed and Essroc filed a notion for summary judgment, which was
deni ed.

At the May 28, 1991, hearing, Essroc noved to dismiss the conplaint at
the cl ose of Meek's case. The judge took the nmotion under advisenent. On
June 6, Meek's counsel nmoved to reopen the hearing on the basis of newWy
di scovered evidence, i.e., that two separation notices, entered into evidence,
m ght have been altered. Meek's counsel sought to put Andy Coccoli, who had
prepared them on the stand to so testify. Essroc opposed the request to
reopen and the judge heard oral argunent on the notion during a tel econference
on June 25. The judge granted the notion and the hearing was reopened on
July 18, 1991.

3 In the January 26, 1990, evaluation, Bragg gave Meek a "Poor" mark in the
category "Attitude Toward Work & Conmpany." He received "Fair" ratings for
"Quality of Work" and "Productivity & Quantity of Work." Bragg had al so

witten: "This enpl oyee has ability to do a lot but is unwilling, his attitude
is very close to being insubordinate, also can't get along with other
enpl oyees.” Ex. R-1. Also presented to Essroc were separation (layoff)

noti ces dated February 13, and April 24, 1987, signed by Andy Coccoli, a
former plant manager. The third docunent was an Enpl oyee Eval uati on Report
dated January 18, 1989, prepared by Bragg and initialed by Lewis, that rated
Meek's "Cooperation, Attitude and Initiative" as "Poor." The comments on the
report stated: "Mist inmprove. This enployee has nmade statenents to other

enpl oyees that he is not afraid to go to jail for assault" against his
supervisors. Ex. R 2. The fourth docunent was a separation notice dated
Sept enber 25, 1989, signed by Bragg, that rated Meek's "Conduct and
Application" as "Poor." Ex. R1
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On Decenber 24, 1991, the judge issued a decision solely with respect to
liability. (Footnote 4) He found that Essroc, through its subsidiary, Essroc
Materials, Inc., was a successor in interest to USC at the M ddl ebranch Pl ant.
13 FMSHRC at 1975. The judge determined that "[t]he evidence shows continuity
of the business operations of the M ddl ebranch Plant from USC to Essroc with
Essroc's use of the same plant, equipnent, and essentially the sane work force
and supervisory personnel." |d.

The judge al so found that Essroc had discrimnm nated agai nst Meek because
of activity protected under section 105(c) of the Mne Act. The judge found
that Meek's conplaint to the MSHA i nspector that the operator appeared to have
had prior know edge of inspections qualified as protected activity and that
t he adverse action was notivated in part by that protected activity. The
judge discounted the reasons given by Essroc for not hiring Meek because they
were based in |arge part upon Bragg's and Roman's reconmendati ons.
Additionally, the judge determ ned that the separation docunents had been
tampered with in an effort to disparage Meek. 13 FMSHRC at 1975.

The judge al so concluded that Essroc had failed to raise a successfu
affirmati ve defense to Meek's prima facie case because evidence did not show
that, "independent of Meek's conplaint to Inspector Jones, his application for
enpl oyment by Essroc woul d not have been accepted as were the applications
fromall other USC M ddl ebranch Pl ant hourly enployees.” 13 FMSHRC at 1979-
80.

After extensive correspondence and filings by the parties on the issue
of backpay, interest and attorneys' fees, the judge's final order awarded Meek
backpay and interest anounting to $24, 000.00, and attorneys' fees of
$17,065.80. 14 FMSHRC 518 (March 1992).

.
Di sposition of Issues
A. Whet her Essroc is a successor of USC

Essroc argues that it is not a successor of USC because its upper |eve
management and ownership are different and distinct fromthose of USC.
Essroc, as a large enterprise, produces many nore products than USC.
Additionally, USC still exists as a business entity because Essroc purchased
only 70% of its assets. These factors are insufficient to avoid a finding of
successorshi p under the circunstances presented.

The judge found that Essroc was a successor to USC under the
Commi ssion's successorship test first enunciated under the Federal Coal M ne
Heal th and Safety Act of 1969 in Munsey v. Smitty Baker Coal Conpany, Inc., 2
FMSHRC 3463 (Decenber 1980), aff'd in relevant part sub nom Minsey v. FMSHRC,
4 On January 31, 1992, the judge issued a supplenental decision denying
Essroc's notion to dismiss, for the reasons set forth in his Decenber 24,
1991, deci sion.
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701 F.2d 976 (D.C. Cir.), cert. den. sub nom Smitty Baker Coal Co. v. FMSHRC,
464 U. S. 851 (1983), and readopted under the Mne Act in Secretary on behal f
of James Corbin et al. v. Sugartree Corp., Terco, Inc. and Randal Lawson,

9 FMSHRC 394, 397-99 (March 1987), aff'd sub nom Terco, Inc. v. FMSHRC, 839
F.2d 236, 239 (6th Cir. 1987). See also Secretary on behalf of Keene v.

Mul l'ins, 888 F.2d 1448, 1453 (D.C. Cir. 1989). Under this test, the successor
operator may be found |iable for, and responsible for renmedying, its
predecessor's discrimnatory conduct. The factors for determ ning successor-
ship are: (1) whether the successor conpany had notice of the underlying
charge of possible discrimnation; (2) the ability of the predecessor to
provide relief; (3) whether there has been a substantial continuity of

busi ness operations; (4) whether the new enpl oyer uses the same plant;

(5) whether he uses the same or substantially the same work force; (6) whether
he uses the same supervisory personnel; (7) whether the sane jobs exist under
substantially the sanme working conditions; (8) whether the new enpl oyer uses
the sane machi nery, equi pnent and nethods of production; and (9) whether he
produces the sane product. See Terco, 839 F.2d at 239; Miullins, 888 F.2d at
1454.

Substantial evidence supports the judge's decision that, under the
Munsey- Terco test, Essroc qualifies as a successor to USC at the M ddl ebranch
Pl ant. Essroc acquired the entire Mddlebranch Plant; it used virtually the
entire workforce (except for Meek and an injured enployee); it assumed the
same supervisory personnel; it produced the sanme product; there was a
substantial continuation of business operations at the M ddl ebranch Pl ant
bet ween USC and Essroc; Essroc knew of the "charge" involving Meek through
Roman, Bragg and Lewi s, who becane Essroc supervisors. Roman and Bragg were
i nstrumental in the decision not to hire Meek. The judge did not expressly
address in his decision the ability of the predecessor to provide relief, but
concl uded generally that all the relevant criteria were satisfied. Thus,
Essroc may be held derivatively liable for the discrimnatory acts of USC.

B. Merits of Meek's discrimnation case agai nst Essroc

A mner alleging discrimnation under the M ne Act establishes a prina
faci e case by proving that he engaged in protected activity and that the
adverse action conpl ained of was notivated in any part by that activity.
Secretary on behal f of Pasula v. Consolidation Coal Co., 2 FMSHRC 2786, 2797-
2800 (Cctober 1980), rev'd on other grounds sub nom Consolidation Coal Co. v.
Marshal |, 663 F.2d 1211 (3d Cir. 1981); Secretary on behalf of Robinette v.
United Castle Coal Co., 3 FMSHRC 803, 817-18 (April 1981). The operator may
rebut the prinma facie case by showing either that no protected activity
occurred or that the adverse action was in no part notivated by protected
activity. Pasula, 2 FMSHRC at 2799-2800. |If the operator cannot rebut the
prim facie case, it neverthel ess may defend affirmatively by proving that it
al so was notivated by the mner's unprotected activity and woul d have taken
the adverse action in any event for the unprotected activity alone. Pasula, 2
FMSHRC at 2800; Robinette, 3 FMSHRC at 817-18; see also Eastern Assoc. Coa
Corp. v. FMSHRC, 813 F.2d 639, 642 (4th Cir. 1987); Donovan v. Stafford
Constr. Co., 732 F.2d 954, 958-59 (D.C. Cir. 1984); Boich v. FMSHRC, 719 F.2d
194, 195-96 (6th Cir. 1983)(specifically approving the Conm ssion's Pasul a-
Robi nette test).
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1. Prima facie case

On review, Essroc does not dispute the judge's finding that Meek engaged
in protected activity by raising a safety-related question at the January 31
1990, neeting of enployees. It is also undisputed that Meek suffered an
adverse enpl oynent action in not being hired by Essroc upon its takeover of
the M ddl ebranch Plant. The issue on review is whether that adverse action
was |inked to Meek's protected activity. The judge determ ned that Meek
established a causal nexus between the adverse action and his protected
activity. W agree.

As the judge noted, "Direct evidence of notivation is rarely
encountered; nore typically, the only available evidence is indirect....
“Intent is subjective and in many cases the discrimnation can be proven only
by the use of circunstantial evidence.'" 13 FMSHRC at 1977, quoting Secretary
on behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508, 2510 (Novenber
1981); see also Bradley v. Belva Coal Conpany, 4 FMSHRC 982, 992 (June 1982)
("[CQircunstantial evidence ... and reasonabl e inferences drawn therefrom may
be used to sustain a prim facie case of discrimnation.").

It is evident fromthe record that USC supervisors had know edge of
Meek's protected activity. Plant Manager Bragg, Plant Supervisor Lewis, and
I ndustrial Relations Director Roman all quickly | earned of Meek's comment to
the MSHA i nspector. |Inspector Jones reported to Lewis and Bragg that his
meeting with USC enpl oyees went well, with the exception of Meek, who had a
"bad attitude." Roman becane concerned enough about the conment that he sent
USC s safety director to the M ddl ebranch plant to placate the inspector
Thus, there is substantial evidence to support the finding that management had
know edge of Meek's activity. As the Conm ssion has noted, "[t]he operator's
know edge of the miner's protected activity is probably the single nost
i nportant aspect of a circunstantial case."” Chacon, 3 FMSHRC at 2510.

Further, the record shows that USC reacted in a hostile manner to Meek's
protected activity. "Hostility towards protected activity -- sonetines
referred to as “aninus' -- is another circunmstantial factor pointing to
di scrimnatory nmotivation." Chacon, 3 FMSHRC at 2511, citing NLRB v. Superior
Sales, Inc., 366 F.2d 229, 233 (8th Cir. 1966). Here, USC enpl oyee Janes
Gallentine testified that Plant Supervisor Lewis told himthat USC s vice
presi dent was upset over Meek's remark to the inspector and wanted Meek fired.
Tr. 35. Although Lewis denied making the remark, the judge credited
Gallentine's testinony. 13 FMSHRC at 1973, 1979. Therefore, the judge's
finding that USC management wanted to fire Meek because of his protected
activity is supported by substantial evidence.

The judge nmade reasoned conclusions in discrediting the reason given by

Bragg and Roman for not hiring Meek. Bragg did not testify at the hearing.
Essroc submitted affidavits from Bragg and Roman in which they stated that

Meek had told Bragg that he would not work for Bragg. However, Meek, after
being warned by Gallentine to "watch [his] back,"” had begun wearing a tape

recorder during his conversations with managenent. Anobng the conversations
recorded and put into evidence were those on February 27 and 28, with Bragg
and Roman. In Meek's tapes, he did not say he would not work for Bragg nor
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was there an indication that he had made such a statenment. 13 FMSHRC at 1978
The ot her supervisor present at the February 27 conversation did not recal
Meek maki ng such a statement. Tr. 365. Thus, there is substantial evidence
for the judge's conclusion that Bragg made his allegation so that Essroc woul d
not hire Meek.

Meek' s eval uations and Essroc's alleged justification for not hiring
hi m because he was a poor worker, are also suspect. The February 13, and
April 24, 1987, separation notices contain a rating scale by which a

supervi sor could check off an enployee's performance as "Good," "Fair," or
"Poor"™ in various categories. They show that Meek's "Conduct" was rated as
"Poor." Exs. C-2-B, C3-B. However, Coccoli, who had signed the notices,

testified that he had not checked those items and, to the contrary, had found
Meek to be an excellent enployee in all work areas, including skills,

performance and attitude. Tr. Il 33-35, 38-39.(Footnote 5) Coccoli testified
that he had found Meek to be "courteous, honest," and "excellent all the way
through," and that, "If | had to open a conpany today, | would say he would be
one [of] the first guys | would hire." Tr. Il 33, 34. He stated that if he
were to rate Meek's conduct and productivity, given the choices of good, fair
or poor, he would check the "good" box. Tr. Il 35. Coccoli stated: "I would
say he's got a lot of ability. He's a good nmechanic. It didn't take long for
himto ... learn the jobs in the Iab or as a ... crane operator, which is a
pretty delicate job. And as a miller, | would rate himexcellent...." Tr. |

34. The judge concluded that "tampering"” had occurred and "rai sed a serious
cloud over the integrity and credibility of USC s evaluation of Mek." 13
FMSHRC at 1975. The other eval uations of Meek were signed by Plant Mnager
Br agg.

Apart fromthe discredited evaluations and affidavits, other record
evi dence supports the judge's finding. Meek was never presented with any of
the all eged poor evaluations during his eight years of enployment wth USC,
nor was he ever disciplined or cautioned. Tr. 26-29. He was always rehired
after layoffs and had received pronotions and plant-wi de pay raises. His
attendance record was exenplary, never having mssed a day of work in eight
years. Tr. 28

Finally, Essroc's decision not to hire Meek was made in close proxinmty
to the MSHA neeting. That neeting was held on January 30, 1990, and the
hiring nmeeting with Essroc occurred in m d-February. Coincidental timng can
be indicative of discrimnatory notivation. As the Comm ssion noted in
Chacon, "[a]dverse action under circumstances of suspicious timng taken
agai nst the enployee who is [a] figure in protected activity casts doubt on
the legality of the enployer's notive...." 3 FMSHRC at 2511

We conclude that the judge's finding of a prima facie case of
di scrimnation is supported by substantial evidence and is consistent with
rel evant Comm ssion case |law. Accordingly, we affirmthat finding.
5 Tr. Il refers to the second hearing in this proceeding held on
July 18, 1991.
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2. Affirmati ve def ense

Essroc contends that, even if Meek established a prima facie case, it
affirmatively defended agai nst that case by proving it would not have hired
himin any event. |In support, Essroc relies on three earlier unfavorable
eval uati ons of Meek that were prepared by Bragg prior to the MSHA neeti ng.
Essroc al so points out that the three Essroc officials who nade the hiring
deci sion were not aware of Meek's protected activity.

An operator bears the burden of proving an affirmative defense to a
di scrimnation conplaint. Pasula, 2 FMSHRC at 2799-2800; Bradley, 4 FMSHRC at
993. As noted, the evaluations on which Essroc relies are suspect and are
insufficient to establish an affirmati ve defense. While an operator may
establish an affirmati ve defense by proving that the enpl oyee recei ved past
war ni ngs, prior disciplinary action or unsatisfactory work eval uations (see
Bradl ey, 4 FMSHRC at 993), Essroc's eval uation system does not reflect nornal
busi ness practices regardi ng an enpl oyee eval uati on system (Foot note 6)
Additionally, the testinmny of Meek's forner supervisor, Coccoli, directly
contradicts Bragg's unfavorabl e eval uati ons of Meek

Further, it is immaterial that the three Essroc officials attending the
hiring neeting may not have been aware of Meek's protected activity. Essroc
qualifies as a successor to USC, and hence is derivatively |liable for the
actions of USC managenent who knew of Meek's protected activity.

Thus, Essroc did not establish that its failure to hire Meek was al so
noti vated by unprotected activity and that it would have taken the adverse
action in any event for the unprotected activity alone. Pasula, 2 FMSHRC at
2800; Robinette, 3 FMSHRC at 817-20. Therefore, we conclude that substantia
evi dence supports the judge's determ nation that Essroc failed in its burden
of proof with respect to its affirmative defense.

C. Whet her the judge committed procedural error

Essroc argues that the judge made a nunber of procedural errors at the
hearing. W find Essroc's clainms to be without nerit.

1. Reopeni ng of the hearing

Essroc argues that the judge erred in reopening the hearing to take
additional testinony on the basis of newy discovered evidence. Essroc
contends that the evidence presented was not "newy discovered" but sinply
evi dence that, with the use of pretrial discovery, could have been presented
at the initial hearing. It asserts that the Coccoli testinony should have been
6 Al enployees who testified stated that they were unaware that any
eval uati on system existed at USC. Tr. 26-27, 128, 137, 174. USC did not show
Meek any of his evaluations, nor had any disciplinary action been taken
against himas a result of the allegedly poor evaluations. Tr. 26, 28.
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uncovered before the hearing, and thus was not "newly discovered" under the
Federal Rules of Civil Procedure ("Fed. R Civ. P.").(Footnote 7)

Meek's notion to reopen was nmade prior to entry of judgment. Commission
Procedural Rule 54(a), 29 C.F.R 0O 2700.54(a), enpowers Commi ssion judges to
regul ate the course of hearings and to dispose of procedural notions. Under
this authority, Conm ssion judges may reopen hearings in appropriate cases.
See Kerr-MGee Coal Corp., 15 FMSHRC 352, 357 (March 1993). Conmm ssion nmay
al so properly look for guidance to the Federal Rules of Civil Procedure ("Fed.
R Civ. P.")(29 CF.R 0O2700.1(b)), and precedent thereunder. A notion to
reopen the record to submt new evidence is not expressly addressed in the
federal rules but, rather, is conmtted to the sound discretion of the tria
judge. See generally, Zenith Radio Corp. v. Hazeltine Research, Inc., 401

U S. 321, 331 (1971). In general, an abuse of discretion occurs when the
trial court bases its decision on an erroneous conclusion of |aw or where
there is no rational basis in the evidence for its ruling. See, e.g., Inre

Coordi nated Pretrial Proceedings, etc., 669 F.2d 620, 623 (10th Cir. 1982).

A motion for a newtrial under Fed. R Civ. P. 59 has certain
simlarities and affords sone gui dance. See J. More, J. Lucas & G G other
6A Moore's Federal Practice 0O 59.04[13](2d ed. 1992)("Moore's"). GCenerally,
in determ ning whether to grant a notion to reopen, it is appropriate to
consider the time when the notion is made, the character of the additiona
evi dence, and the effect of granting the notion. 6A More's
0 59. 04[ 13]

Meek's notion was made on a tinely basis, approxi mately nine days after
the hearing and before a decision was issued by the judge. No unnecessary
del ay occurred. See Carracci v. Brother Int'l Sewing Machine Corp. of L.A.,
222 F. Supp. 769, 771 (E.D. La. 1963), aff'd, 341 F.2d 377 (5th Cir. 1968).

As to the character of the additional evidence, it was not cunul ative of

testi mony presented at the hearing. Rather, Meek sought to rebut evidence of
hi s poor perfornmance by presenting evidence that the two separation notices
had been altered to indicate that he was a "poor" worker. Coccoli, the author
of the notices, was to testify that he had not provided such a poor rating.
The third factor, the effect of granting the notion, also supports reopening.
The testinony involved serious allegations of fraud upon the Commi ssion. See
generally Bowl es v. Six States Coal Corp., 64 F. Supp. 651, 652 (WD. Pa.
1946). For these reasons, we conclude that the judge acted within his sound
di scretion in granting Meek's notion to reopen the hearing and in receiving
the additional testinony.

7 Essroc also contends that Meek shoul d not have been permitted to reopen the
hearing to introduce the testinony of former USC Pl ant Manager Kal man Potter
The judge did not rely on the Potter testinmony in any respect in reaching his
decision. Therefore, we conclude that no error arose from hearing that
testinony.
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2. Deni al of Essroc's notions for sumuary deci sion
and for directed verdict

Essroc contends that the judge should have granted Essroc's notion for
sunmary decision prior to the hearing. Applying Comm ssion Procedural Rule
64, 29 C.F.R 0O 2700.64, (Footnote 8) the judge determ ned that there were four
factual areas in contention: (1) was Essroc a successor in interest to USC?;
(2) did MSHA I nspector Jones inform nanagenent of his conversation with Meek?;
(3) did supervisor Lewis informmner Gallentine that USC nmanagenent wanted to
fire Meek?; and (4) did Meek inform supervisors Bragg or Roman that he
couldn't work with Bragg? Unpublished Order dated May 8, 1991. Summary
deci sion may be entered only when there is no genuine issue as to any materia
fact. M ssouri Gravel Co., 3 FMSHRC 2470, 2471 (Novenber 1981). Here, the
record reveal ed that there were four disputed factual areas that precluded
summary deci sion.

Essroc's reliance on Meek's deposition for failing to establish a
discrimnatory motive is also msplaced. Meek was under no duty to prove his
case during his deposition. On the contrary, at a deposition the opposing
party poses particular questions to the deponent and he is required only to
answer fully and truthfully the questions posed. Accordingly, Judge Fauver
acted within his discretion in denying Essroc's notion.

Simlarly, Essroc argues that the judge should have granted its notion
for directed verdict made at the close of Meek's case. It was within the
judge's discretion to take under advisenment Essroc's notion. Fed. R Cv. P
52(c), "Judgnment on Partial Findings," provides: "If during a trial without a
jury a party has been fully heard with respect to an issue ..., the court may
enter judgnment as a matter of |aw against that party on any claim..., or the
court may decline to render any judgnment until the close of all the evidence."”
(Enmphasi s added). The Notes of the Advisory Comrmittee on Rules to Fed. R
Civ. P. 52(c) specify that a court possesses "the discretion to enter no
judgment prior to the close of evidence." Here the judge exercised that
di scretion. Accordingly, we find no error by the judge and affirmhis
procedural determ nations.

E. Backpay award

Essroc contends that the judge erred in his backpay award on two
grounds: the judge shoul d have deducted from the award unenpl oynment
conpensation recei ved by Meek; and, the judge should have used conparabl e wage

8 Conmi ssion Procedural Rule 64 provides:

(b) Gounds. A notion for summary deci sion
shall be granted only if the entire record, including
t he pl eadi ngs, depositions, answers to
i nterrogatories, adm ssions, and affidavits shows: (1)
[t]hat there is no genuine issue as to any materia
fact; and (2) that the noving party is entitled to
summary decision as a matter of |aw.
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data froma certain Essroc enployee, rather than relying on an estimte of
| ost wages.

1. Deducti on of unenpl oynent conpensati on

In the proceedi ngs bel ow, Essroc requested that Meek's unenpl oynent
conpensati on be deducted from Meek's backpay. The judge sunmmarily denied
Essroc's request without setting forth reasons. Unpublished O der dated
February 18, 1992. Although the total unenpl oyment conpensation that Meek
recei ved has not been established, it appears fromthe record to be
approxi mately $2,700. For the follow ng reasons, we conclude that Meek's
unenpl oynment conpensation should be deducted fromthe backpay award.

The question of whether to deduct unenpl oynent conpensation froma
backpay award is one of first inpression for this Comm ssion. The Mne Act is
silent on the question. For guidance, we |look to case law interpreting
rel evant renedi al provisions of the National Labor Relations Act, 29 U S.C.

0 160 ("NLRA"), Title VIl of the Civil Rights Act of 1964, 42 U S.C

0 2000e-5(g) ("Title VII") and the Age Discrimnation in Enploynment Act (2
US.C 0634 ("ADEA'). The Mne Act's renedial provisions, as well as those
of Title VIl and the ADEA, are nodel ed on section 10(c) of the NLRA, as
anmended, 29 U . S.C. 0O 160(c). See, e.g., Secretary on behalf of Dunmire and
Estle v. Northern Coal Conpany, 4 FMSHRC 126, 142 (February 1982).

In NLRB v. Qullett Gn Co., 340 U S. 361 (1951), the Suprene Court was
presented with the issue of whether the National Labor Relations Board
("NLRB") exceeded its discretion in refusing to deduct unenpl oynent
conmpensation froma backpay award. The NLRB's order all owed deduction of
ot her earnings during the backpay period but did not provide for a deduction
of unenpl oynment conpensation. In concluding that the NLRB had not abused its
di scretion, the Court stated: "Because the relation of remedy to policy is
peculiarly a matter for adm nistrative conpetence, courts nust not enter the
al | owabl e area of the Board's discretion...." 340 U S. at 363

Consistent with the Suprenme Court's decision in Gullett Gn, courts have
held uniformy that simlar discretion exists under other |abor statutes with
remedi al provisions patterned on the NLRA. Thus, reviewi ng courts have
determ ned that, under Title VIl and the ADEA, the deduction of unenpl oynent
conpensati on from backpay awards is a matter within the discretion of the
trial judge. See, e.g., EEOC v. Enterprise Ass'n Steanfitters, 542 F.2d 579,
591-92 (2d Cir. 1976)(Title VII1); EEOC v. Sandia Corp., 639 F.2d 600, 624-26
(10th Cir. 1980)(ADEA); Naton v. Bank of California, 649 F.2d 691, 699-700
(9th Cir. 1981)(ADEA); Hunter v. Allis-Chalnmers, 797 F.2d 1417, 1428-29 (7th
Cir. 1986)(Title VI1); Cooper v. Asplundh Tree Expert Co., 836 F.2d 1544, 1555
(10th Cir. 1988)(ADEA). W conclude that, under the Mne Act's renedia
schenme, this Commi ssion may exercise its discretion to adopt an appropriate
policy concerning the deduction of unenpl oynment compensation. (Footnote 9) See
Gullett

9 W note that in Boich v. FMSHRC, 704 F.2d 275, 286-87 (6th Cir. 1983), the
Sixth Circuit concluded that a Comr ssion adm nistrative |aw judge did not
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Gn, 340 U S. at 363. See also S. Rep. No. 181, 95th Cong., 1st Sess. 25
(1977), reprinted in Senate Subcomittee on Labor, Committee on Human
Resources, 95th Cong., 2d Sess., Legislative History of the Federal M ne
Safety and Health Act of 1977, at 625 (1977)("Legis. Hist.").

The Conmi ssion endeavors to make miners whole and to return themto
their status before illegal discrimnation occurred. See Minsey, 2 FMSHRC at
3464; Secretary on behalf of Bailey v. Arkansas-Carbona Co., 5 FMSHRC 2042,
2056 (December 1983). "Qur concern and duty is to restore the discrinnatees,
as nearly as we can, to the enjoynment of the wages and benefits they |lost as a
result of their illegal termnations.”™ Dunmire, 4 FMSHRC at 143. NMbnetary
relief is awarded "to put an enployee into the financial position he would
have been in but for the discrimnation.” Secretary on behalf of Gooslin v.
Kent ucky Carbon Corp., 4 FMSHRC 1, 2 (January 1982). Further, "we endeavor to
make our awards as reasonable as possible." Dunmre, 4 FMSHRC at 143. The
Commi ssi on seeks to fashion relief that is just and does not overconpensate
the discrimnatee. 1d. at 142-43.

A policy of deducting unenpl oyment conpensation from a backpay award
under the M ne Act does not nean that the miner is less than fully conpensated
for his |ost wages. Rather, as the Second Circuit has stated in a Title VII
case, "We see no conpelling reason for providing the injured party with double
recovery for his lost enploynent...." Enterprise Ass'n Steanfitters, 542 F.2d
at 592. Additionally, failing to deduct unenpl oynent conpensation conflicts
with the Comri ssion's well established policy of deducting earnings fromthe
backpay award. See, e.g., Dunmre, 4 FMSHRC at 144. |f earnings are deducted
from backpay, we see no reason why unenpl oynent conpensati on should not be
deducted as wel | . (Footnote 10)

Deducti ng unenpl oynment conpensation from backpay awards i s not

i nconsi stent with the Mne Act's goal of deterring illegal conduct. The
enployer will still be required to place the victimof unlawful discrimnation
in the sanme position he was in but for the unlawful discrimnation, providing
backpay, reinstatement with full seniority rights and attorneys' fees. The
enpl oyer should not be required to additionally conpensate the miner with
backpay for funds already received, if the mner has worked in the interimor

9(...continued)
abuse his discretion in declining to deduct unenpl oyment conpensation from
backpay. Boich relied primarily on Gullett Gn to determ ne that the judge
and the agency had such renedial discretion. 1|d. Boich was not briefed and
argued to the Conmi ssion, since the Comm ssion had not granted review 704
F.2d at 278. Therefore, it does not represent Comn ssion policy.
10 W note that when unenpl oynent conpensati on and backpay are both received,
unenpl oynment conpensation nust, in many instances, be repaid to the state
fund. See Gullett Gn, 340 U.S. at 365 n.1. States may require restitution
of unenpl oynent conpensati on when, as a result of an award of backpay, the
wor ker is rendered not unenployed for the period of the award and the benefits
recei ved becone overpaynents. See generally 42 U.S.C. O 503(g) (1988); 26
U S.C. 0O 3304(a)(4)(1988).
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recei ved unenpl oynent conpensation. (Footnote 11) Significantly, the Mne Act,
unli ke the NLRA, Title VII, and the ADEA, authorizes that a separate civi
penalty be assessed agai nst an operator who unlawfully discrim nates against a
mner. 30 U S C 0O815(c), 820(a). The Commission's recently issued
Procedural Rules require the Secretary of Labor to propose a separate civi
penalty for a violation of section 105(c). 58 Fed. Reg. 12168 (1993) (to be
codified at 29 C.F. R 0O 2700. 44) (effective May 3, 1993).

For the reasons set forth, we conclude that deducting unenpl oynment
conpensation from a backpay award is a reasonabl e and sound policy that fully
effectuates the Mne Act's goal of making whole mners who have been
wrongful ly discharged in violation of the Act.

In Brown v. A J. Gerrard Mg. Co., 715 F.2d 1549, 1550-51 (11th Cir
1983), and Craig v. Y&Y Snacks, 721 F.2d 77, 81-85 (3d Cir. 1983), the
El eventh and Third Circuits, respectively, established a consistent approach
to the deductibility of unenploynment conpensation anmong the district courts
whose deci sions those circuit courts review. Both circuits relied on Cullett
G n. The Comr ssion, as did those circuit courts, now adopts a policy for its
adm ni strative |law judges, in order to ensure equality of treatment of mners
and m ne operators in Conm ssion decisions. Like the Eleventh Circuit in
Brown, we determine that "[a] consistent approach to this |egal question seens
preferable to a virtually unrevi ewabl e di scretion which may produce arbitrary
and inconsistent results." 715 F.2d at 1551. (Footnote 12)

Thus, we reverse the judge's decision not to deduct Meek's unenpl oynent
conpensation. W remand to the judge to determine the amount of unenpl oynment
conpensation received by Meek and to deduct that amount from Meek's backpay in
accordance with our opinion.

2. Use of conparabl e wage data

On March 10, 1992, the judge ordered Essroc to produce copies of the W2
statements and quarterly gross wages for all its hourly enployees at the
M ddl ebranch Plant for the period from February 27, 1990, to March 1, 1992.
Essroc submitted wage information pertaining to only three enpl oyees, whomit
11 "All states ... incorporate experience rating as the basis for determ ning
enpl oyers' contribution rates.” Enploynment and Training Adm nistration, U S.
Dept of Labor, Unenploynment |Insurance Program Letter No. 3-92, Experience
Rating Index (1991). \When an individual receives unenpl oyment conpensation
his previous enployer is, as a result, taxed at an increased rate, depending
upon the degree of experience rating. See 26 U . S.C. 0O 3303(a)(1988).
12 In a case currently before the Commi ssion, Secretary on behalf of Nantz v.
Nally & Hamilton Enterprises, Inc., 15 FMSHRC 237, 241 (February 1993) (ALJ),
Admi nistrative Law Judge George A. Koutras determ ned that unenpl oynent
conpensati on shoul d be subtracted from a backpay award. The Secretary of
Labor took no position on the issue "other than to stipulate that it is within
the discretion of the presiding judge." 1d.
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bel i eved were "conparable" to Meek. The judge's final order notes that Essroc
had failed to provide certain financial materials relevant to backpay that he
had ordered produced. 14 FMSHRC at 518. The judge awarded backpay in the
amount of $24, 000 based on Meek's estinates.

Essroc contends that the judge should have awarded $22,582.91, based on
the wage reports of one of the three Essroc enpl oyees concerning whomit had
provi ded data. The judge was not able to determ ne whether the wages of that
enpl oyee were conparabl e because of Essroc's failure to produce rel evant wage
docunent ati on. Because Essroc did not produce the information ordered by the
judge, we are unable to eval uate whether the $1,500 reducti on urged by Essroc
is appropriate. Accordingly, we conclude that, based on the informtion
before him the judge acted appropriately by determ ning Meek's | ost wages to
be $24, 000.

E. Attorneys' fee award

On review, Essroc provides the Comri ssion with no detail supporting its
charge of excessive attorneys' fees. An attorneys' fee award in M ne Act
discrimnation cases lies within the sound discretion of the trial judge.
Secretary on behalf of Ribel v. Eastern Assoc. Coal Corp., 7 FMSHRC 2015, 2027
(Decenber 1985), rev'd on other grounds in Eastern Assoc. Coal, 813 F.2d 639.
The judge consi dered extensive docunentation from Meek's counsel, including
item zed statenents, before reaching his determ nation. W perceive no abuse
of discretion. Accordingly, we affirmthe judge's award of attorneys' fees.
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I,

Concl usi on

For the foregoing reasons, we affirmthe judge's decision in al
respects, except for the failure to deduct Meek's unenpl oyment conpensation
from backpay. W remand the case for further findings on the amobunt of
unenpl oynment conpensation Meek received during the backpay period and direct
that the sum be deducted from Meek's backpay award in accordance with this
deci si on. (Foot note 13)

Arl ene Hol en, Chairman

Joyce A. Doyl e, Conm ssioner

L. Cair Nelson, Comm ssioner
13 W note that the judge ordered the interest on backpay conputed at the IRS
adj usted prinme rate under Arkansas-Carbona Conmpany, 5 FMSHRC at 2050-52. 13
FMSHRC 1980 n.4. In Cinchfield Coal Co., 10 FMSHRC 1493 (Novemnber 1988), the
Commi ssion nodi fied the calculation of such interest. W remnd the judge
that interest should be cal cul ated according to Arkansas-Carbona, as nodified
by Cinchfield.
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Conmi ssi oner Backl ey concurring in part and dissenting in part.

The majority has correctly concluded that under the M ne Act
the Commi ssion has the discretion to fashion a policy regarding
the effect of unenploynent conpensation upon the backpay award
received by a mner. The Conmnm ssion however, as with any court or
agency, must base its exercise of discretion upon reasoned,
rational principles that are not in conflict with binding
precedent. Failure to do so anbunts to an abuse of that
discretion. In this case, exam nation of the bases upon which the
maj ority concludes that unempl oynent conpensation received shall be
deducted from backpay awards constrains me to conclude that the
majority has abused its discretion

Distilled to its core, the majority's rationale is that the
failure to deduct unenpl oynment conpensation results in a w ndfal
to the miner that is in conflict with the policy to require
deductions of earnings from backpay, and that such failure to
deduct constitutes an additional expense to the enployer.

The foregoi ng reasoni ng has | ong since been considered and
rejected by the Supreme Court. Indeed the very same Suprene Court
case relied upon by the majority, in support of its conclusion
that it has discretion to adopt a policy on this issue, provides
a clear prescient rejection of the mpjority's rationale.

To decline to deduct state unenployment comnpensation
benefits in computing back pay is not to nmake enpl oyees
nmore than whol e, as contended by respondent. Since no
consi deration has been given or should be given to
collateral losses in framng an order to reinburse
enpl oyees for their lost earnings, manifestly no

consi deration need be given to collateral benefits

whi ch enpl oyees may have received.

NLRB v. Gullett Gn Co., 340 U S. 361, 364 (1951) (enphasis in
original).

Thus, in deternmining that the NLRB acted properly within its
di scretion by refusing to deduct unenpl oynent conpensation from
backpay owed, the Supreme Court clearly differentiated unenpl oynent
conpensation fromearnings. The Court flatly rejected the argunent
t hat unenpl oynent conpensation was to be treated as earnings.

In Marshall Field & Co. v. National Labor Rel ations
Board, 318 U S. 253, 87 L ed 744, 63 S C 585,

this Court held that the benefits received by

enpl oyees under a state unenpl oynent conpensati on act
were plainly not earnings which, under the

Board's order in that case, could be deducted fromthe
back pay awarded.

340 U. S. at 363.
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The Gullett G n Court also rejected the argunent that the
unenpl oynment conpensation payments were to be considered as direct
payments fromthe enployer and therefore properly set-off against
the backpay award. The Court stated:

Paynments of unenpl oynment conpensation were not made to

the enpl oyees by respondent but by the state out of state
funds derived fromtaxation. True, these taxes were paid

by enmpl oyers, and thus to sone extent respondent helped to
create the fund. However, the paynments to the enpl oyees were
not made to discharge any liability or obligation of
respondent, but to carry out a policy of social betternent
for the benefit of the entire state.

340 U.S. at 364 (citations omtted).

Al t hough the Commi ssion has the discretion under the M ne Act
to establish a policy on this issue, even one that differs fromthe
result reached by the Supreme Court, the Comr ssion does not have
the authority to bottomits discretionary policy choice upon
standards or reasons which have been rejected by the Suprenme Court.

A | ower court, when faced with a factually distinguishable
but legally relevant Supreme Court decision, may enpl oy

the Suprenme Court's nethod of analysis to render a decision
that differs fromthe Suprene Court's. A |lower court,
however, may not enploy a different standard in analyzing the
different facts.

Levine v. Heffernan, 864 F.2d 457, 460 (7th Cir. 1988) (enphasis in
original).

In this case the mpjority has strayed even further than the
| oner court in Levine. Here the majority has relied upon a
rati onal e which has been rejected by the Supreme Court. 1/ The
Commi ssion is required to follow not only the decisions but also
the clear inplications of Suprenme Court decisions. Hendricks
County Rural Elec. v. NL.RB., 627 F.2d 766, 769, rev. on other
grounds, 454 U. S. 170, on remand, 688 F.2d 841. 2/ Unless and
until the Suprenme Court chooses to depart fromits ruling and
rati onal e we nust be so guided. Kovacs v. United States, 355 F.2d
349, 351 (9th Cir. 1966).

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

1/ "The coll ateral benefits rationale was one of the bases for
the Suprene Court's decision in Gullet Gn." Craig v. Y&Y Snacks,
Inc., 721 F.2d 77, 84 (3rd Cir. 1983); see also Kauffman v.

Si dereal Corp., 695 F.2d. 343, 346, (9th Cir. 1982).

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

2/ The Suprene Court did not disturb the circuit court's
concl usi ons regardi ng the binding effect of prior Suprene Court

deci sions and inplications thereto. However, the Supreme Court did
rule that its own statenment, contained in a prior decision and
relied upon by the circuit court, was in error
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To the extent that my coll eagues attenpt to excuse their
failure to apply the Suprenme Court's rationale on the basis that
t he above-quoted Gullet G n statements are nerely dicta, and
therefore not controlling, they err. Wether dicta or not, the
Commi ssi on shoul d al ways be gui ded by the opinion of the Suprene
Court. United States v. Wllard, 211 F.Supp. 643, 652 (N. D. Oh.
1962). Moreover, assum ng arguendo that the above-quoted rationale
is dicta, "it cannot be treated lightly by inferior federal courts
until disavowed by the Suprene Court." 627 F.2d at 768 n. 1
(citation omtted). For the foregoing reasons | conclude that the
majority has acted arbitrarily and therefore has abused its
di scretion.

Beyond the foregoing | egal basis for nmy disagreenent with the
majority, | ameager to disassociate nyself froma policy choice
which fails to fairly balance the interests of the parties. After
reading the majority's opinion on this issue, it would seem
necessary to renmind the reader that in this case the m ner
prevailed, i.e., he was the victimof an illegal discharge. This
caution is necessary because the majority's expressed concern
focuses unduly on avoiding the risk of visiting a windfall recovery
upon the mner. Never mnd that in pursuing their approach, there
seens to be no concern that a reciprocal windfall may inure to
enpl oyers whose backpay liability will be partially discharged
froma public fund not intended for such use.

The deduction or offsetting of unenploynent benefits may
well result in a windfall to the enployer. He finds hinself in a
position where he is not responsible for the paynment of the
illegally withheld back pay and then offsetting it w th unenpl oynent
benefits by the government, which is unjust enrichnent
except to the extent that enployers nmake contributions to the fund.

EEOC v. Sandia Corp., 639 F.2d 600, 626 (10th Cir. 1980).

I deally, our goal is to fornulate a policy which will result
inawndfall to neither party. |In seeking to achieve that sane
goal, the majority of courts have opted to not deduct unenpl oynment
conpensation from backpay awards. |Indeed four Circuit Courts, the
Third, Fourth, Ninth and El eventh have adopted rul es which have
renoved this matter fromdistrict court discretion. The rule
requires that no deduction of unenpl oynent conpensati on be nade
fromTitle VII backpay awards. 3/ Furthernore, it is settled |aw
within the NLRB that unenpl oynent conpensati on not be deducted from
back pay. 340 U S. at 365-366; see also Brown v. A J. Cerrard
Mg. Co., 715 F.2d 1549, 1551 (11th Cir. 1983). The nost
effective and sensi bl e approach to resolve this issue is rooted in
a

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

3/ | share the majority's view that case lawrelating to: Title

VII of the Civil Rights Act of 1964; the National Labor Rel ations

Act; and the Age Discrimnation in Enploynent Act is applicable to
this issue.
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footnote the Suprene Court used to support its opinion that "back

pay does not nmmke the empl oyees nore than "whole'."” 340 U. S. at
365. The Court observed that "sone states pernmit recoupnent of
benefits paid.” Id. n. 1. This approach has been wi dely foll owed.

In adopting a rule of non-deductibility of unenployment benefits
and rejecting the windfall argument, the Third Circuit reasoned:

al though it appears to provide double recovery, in fact
that is not the inevitable result. Often insurers have
subrogation rights, and in sone circunstances state
benefits are recoupable. For exanple, a recently
enact ed Pennsyl vani a statute provides for recoupnent of
unenpl oynment benefits when back pay has been awarded.

Craig v. Y & Y Snacks, Inc., 721 F.2d 77, 83-84 (3rd Cir. 1983)
(citation omtted.); see also Cooper v. Asplundh Tree Expert Co.,
836 F.ed 1544, 1555 (10th Cir. 1988), where the court rejected the
set-of f because Col orado | aw requires an enpl oyee who receives a
back pay award to "repay . . . all unenploynment benefit paynents
received."

In affirmng the Iower court, the Ninth Circuit referred
approvingly to the rationale that:

if Congress did not intend for an enpl oyee to receive
unenpl oynment benefits in addition to back pay the

| ogical solution is a recoupnent of the unenpl oynent
benefits by the state enpl oynent agency.

Kauffman v. Sideral Corp., 695 F.2d 343, 347 (9th Cir. 1982).

I ndeed, even in the Seventh Circuit where the court registered
a clear concern and preference that an enpl oyee not receive
unenpl oynment conpensation and overl appi ng backpay, the court
reasoned that the solution was not to allow the enployer to "get a
deduction for unenpl oynent insurance benefits but that Hunter
shoul d have to repay them" Hunter v. Allis-Chalmers Corp., Engine
Div., 797 F.2d 1417, 1429 (7th Cir. 1986). The court went on to
observe that if that were not possible "the choice seenms to be
between conferring a windfall on Allis-Chalnmers and a wi ndfall on
Hunter. As the victimof Allis-Chalners' wongdoing, Hunter is the
| ogi cal choice." 1d.

The court's reasoning in Hunter serves to pinpoint the basic
unfairness of the majority's policy choice. The majority concedes
that state recouprment of unenpl oynent conpensati on occurs "in many
instances.” (Slip op. 12 n. 10), thereby suggesting that the risk
of a windfall recovery to the mner is limted. On the ot her hand
the majority also concedes that the risk of any increased enpl oyer
expense is variable and unknown. Slip op. 13 n. 11. Thus the
majority's twin concerns -- mner windfall recovery, and increased
enpl oyer payment -- are bottomed upon nothing nore than vague
specul ati on regarding
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the effects of wi de state-by-state |egal variations.
Notwi t hst andi ng the foregoing, the majority, in their zeal to

ensure only that illegally discharged m ners not receive a

wi ndfall, has adopted a national policy which will at times provide
an enployer with a windfall set-off fromhis backpay obligation. I,
as did the court in Hunter, find this choice to be illogical and

unfair. Moreover, the majority's policy is directly in conflict
with the Gullett Gn Court's expressed rationale which details the
basis for its rejection of the enployer's argunment that under the
experience-rating record fornula it will be prejudiced.

We doubt that the validity of a back-pay order ought to

hi nge on the nyriad provisions of state unenpl oynment conpensation
laws. (citations omtted.) However, even if the Louisiana

| aw has the consequence stated by respondent, which we assune
arguendo, this consequence does not take the order w thout
the discretion of the Board to enter. W deem the described
infjury to be nerely an incidental effect of an order which

in other respects effectuates the policies of the

federal Act. It should be enphasized that any failure of
respondent to qualify for a |lower tax rate would not be
primarily the result of federal but of state |aw, designed

to effectuate a public policy with which it is not

the Board's function to concern itself. (citation omtted.)

340 U. S. at 365.

The majority has al so concluded that "deducting unenpl oyment
conpensation from backpay awards is not inconsistent with the M ne

Act 's goal of deterring illegal conduct."” Slip op. 12.

This leap of logic is too vast to be ignhored. 1In fact, it is
correct to state the opposite -- that adoption of a non-deduction
policy is consistent with the Mne Act's goal of deterring illega

conduct. There certainly is no deterrent value in establishing a
policy whereby a violating operator may be relieved of his
obligation to furnish illegally withheld pay from a di scharged
wor ker by off-setting his obligation by the use of state funds. In
adopting a circuit wide rule of non-deductibility of unenpl oynent
benefits, the Third Circuit concluded that "the |egislative
history and Gullett G n are persuasive, that the primry
prophylactic policy of Title VII would thereby be better served."
721 F.2d at 85. Recognizing that backpay awards, have a

prophyl actic or deterring effect upon future discrimnation the
court also concluded: "To the extent that a backpay award is
reduced by unenpl oynent benefits, this purpose is diluted.” 721
F.2d at 84.
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Finally, I find it curious that the majority attenpts to support
its policy choice 4/ by noting that the Mne Act inposes a civi
penal ty upon offending operators. Slip op. 13. | see no rel evance
of this fact to the issue of what constitutes an appropriate, fair
backpay award to a nminer who has been illegally discharged. In
comenting on the wide breadth of relief that the Comm ssion should
requi re under the M ne Act, the Senate Committee on Human Resources
expressly stated "the relief provided under Section 10[5](c) is in
addition to that provided under sections 10[4](a) and (b) and 10[ 5]
for violations of standards.”™ S. Rep. No. 181, 95th Cong., 1st

Sess. 35 (1977), reprinted in Senate Subconmi ttee on Labor
Committee on Human Resources, 95th Cong., 2d Sess., Legislative

Hi story of the Federal M ne Safety and Health Act of 1977, at 623.

For the foregoing reasons | would follow the reasoning of the
Suprene Court, and the rule followed by the nmmjority of courts,
to not deduct unenpl oynment conpensation from backpay awards. |
woul d therefore affirmthe administrative | aw judge.

ST
RI CHARD V. BACKLEY, Conmi ssi oner

AAAAAAAAAAAAAAAAAAAAAAAAAAAAAAAA

4/ In view of the fact that ny coll eagues have recently taken the
unusual step of issuing a Direction for Review, sua sponte in the
matter of Secretary of Labor on behalf of Clayton Nantz v. Nally &
Ham | ton Enterprises, Inc., Docket No. KENT 92-259-D (March 15,
1993) solely in order to review this one narrow i ssue, | can only
presune that they are eager to provide the Secretary of Labor with
the opportunity to present his views on this inportant issue, an
opportunity unavailable to him in this matter arising under
Section 105(c)(3).
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