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June 22, 1993

SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)

V. ; Docket No. SE 91-32
S & HMN NG [INC
BEFORE: Hol en, Chairman; Backl ey, Doyl e and Nel son, Conmi ssioners
DECI SI ON
BY THE COWM SSI ON:

This civil penalty proceeding arises under the Federal M ne Safety and
Health Act of 1977, 30 U.S.C. O 801 et seq. (1988)("Mne Act"). The issue
before the Conmi ssion is whether a violation by S&H M ning, Inc. ("S&H') of 30
C.F.R 0O 75.902(Footnote 1) was "significant and substantial” in nature
("S&S") and was caused by S&H s unwarrantable failure to conply with the
saf ety standard. Conm ssion Adm nistrative Law Judge WII|iam Fauver concl uded
that the violation was S&S and was caused by S&H s unwarrantable failure. 14
FMSHRC 887, 890 (May 1992)(ALJ). W granted S&H s petition for discretionary
review of the judge's decision. For the reasons that follow, we affirm

l.
Fact ual Background and Procedural History

On May 14, 1990, Inspector Don MDaniel of the Departnent of Labor's
M ne Safety and Health Admi nistration ("MSHA") inspected S&H s M ne No. 7, an
under ground coal mine in Canpbell County, Tennessee. MDaniel unintentionally
stepped on the cable supplying electricity to the power center of the coa

1 30 CF.R 0O75.902 provides in part:

[L] ow- and nedi um vol t age resi stance grounded systens
shall include a fail-safe ground check circuit to
noni tor continuously the grounding circuit to assure
continuity which ground check circuit shall cause the
circuit breaker to open when either the ground or
pil ot check wire is broken.... Cable couplers shal
be constructed so that the ground check continuity
conductor shall be broken first and the ground
conductors shall be broken | ast when the coupler is
bei ng uncoupl ed.
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feeder, pulling the cable coupler fromthe power center. MDaniel found that
the | ocking device on the top of the cable coupler had been renoved. Wedges
had been placed under the coupler in an attenpt to hold it in place. MDanie
concl uded that, w thout the |ocking device, the ground conductor could

di sconnect prior to the ground check continuity conductor, in violation of
section 75.902.

I nspector McDani el discussed the violation with Dwi ght Lindsey, who had
conducted S&H s preshift exami nation on the day of the inspection. According
to McDaniel, Lindsey acknow edged that he knew, as a result of his preshift
exam nation, that the |ocking device had been renmoved. Tr. 9-10, 17, 46.

Li ndsey al so told MDaniel that he (Lindsey) had inserted the wedges under the
cable coupler. Tr. 9-10, 17, 46. MDaniel issued a section 104(d)(1) order
of withdrawal for S&H s all eged unwarrantable failure to conply with section
75.902 and designated the violation as S&S

S&H contested the inspector's S&S designati on and unwarrantable failure
finding and a hearing was hel d before Judge Fauver. The judge concl uded that
the violation was S&S. He found that, but for MDaniel's inspection, the
coupl er would have remai ned in an unsafe condition for a substantial period.
14 FMSHRC at 890. The judge also found that it was reasonably likely that
this condition would result in operation of the feeder w thout ground fault
protection, and that, in wet mning conditions, a mner working in the area

woul d suffer an electric shock. 1d. In addition, the judge determ ned that
"continued mning could well result in arcing between the two conductors and
could cause a mine fire or burn out the circuit breaker." 1d. The judge

concluded that the violation was the result of S&H s unwarrantable failure to
conply with the standard. He found that Lindsey, knowi ng that the | ocking
device had been renmpved, failed to report that condition in his preshift
report, and attenpted to bypass the safety |ock by using wedges. He

determ ned that Lindsey, as S&H s certified exam ner, was S&H s agent. 1d.
The judge concluded that Lindsey's actions denonstrated aggravated conduct
beyond ordi nary negligence and were inputable to S&H. Id.

.
Di sposition of Issues
A Vet her the violation was significant and substantia

S&H argues that the judge erred in finding that there was a reasonabl e
likelihood of injury as a result of the violation. S&H contends that there
was no danger associated with the violation at the tinme it was di scovered
because the circuit breaker tripped when the cable coupler was pulled fromthe
power center. S&H argues that the all eged hazards created by the violation
were hypothetical and specul ative. S&H subnmits that the judge's finding is
not supported by substantial evidence and is contrary to Conm ssion precedent.

The Secretary argues that in determ ning whether a violation is S&S, the
violation nust be viewed not only as it was at the time of the citation, but
also as it would be if it were to continue unabated. The Secretary argues
that the violation would have conti nued unabated for at |east several days
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during which it was reasonably likely that an injury would occur. The
Secretary contends that the judge's finding of S&S is supported by substantia
evi dence.

The Conmmi ssion has determned that a violation is S&S if, based on the
particular facts surrounding the violation, there exists a reasonable
i kelihood that the hazard contributed to will result in an injury or illness
of a reasonably serious nature. Cenent Division, National Gypsum Co., 3
FMSHRC 822, 825-26 (April 1981).(Footnote 2) |In Mathies Coal Co., 6 FMSHRC 1,
3-4 (January 1984), the Conm ssion expl ai ned:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsum the Secretary of
Labor must prove: (1) the underlying violation of a
mandatory safety standard; (footnote omitted) (2) a
discrete safety hazard -- that is, a neasure of danger
to safety -- contributed to by the violation; (3) a
reasonabl e |ikelihood that the hazard contributed to
will result in an injury; and (4) a reasonable
likelihood that the injury in question will be of a
reasonably serious nature.

The first and second Mathies elenents are established. S&H concedes
that it violated section 75.902. The violation created electric shock and
fire hazards. Wth respect to the fourth Mathies el ement, S&H did not
challenge that an injury resulting fromthe violation wiuld be of a reasonably
serious nature.

The third elenment of the Mathies test, whether there was a reasonable
l'i kel i hood that the hazard contributed to would result in an injury, is the
issue in dispute. The Comm ssion is bound by the terns of the Mne Act to
apply the substantial evidence test when reviewi ng an adm nistrative |aw
judge's decision. 30 U S.C 0O823(d)(2)(A(ii)(l). The term"substantia
evi dence" means "such rel evant evidence as a reasonable m nd might accept as
adequate to support [the judge's] conclusion." See, e.g., Rochester &
Pi ttsburgh Coal Co., 11 FMSHRC 2159, 2163 (Novenber 1989), quoting
Consol i dated Edi son Co. v. NLRB, 305 U. S. 197, 229 (1938).

I nspector MDaniel testified that, because the top |ocking device was
m ssing, the coupler would drop by its own weight and the ground wire would
di sengage. The power conductors, however, would not conpletely di sengage
because the | ocking device on the bottom of the coupler was still functioning.
Tr. 13-15. He testified that, with the conductors engaged but the ground
removed, there was "a high Iikelihood that someone could be el ectrocuted."
Tr. 18. MDaniel also testified that the ground nonitor was not a fail-safe
2 The S&S term nology is taken from section 104(d)(1) of the Mne Act, 30
US C [0O814(d)(1), which distinguishes as nore serious in nature any
violation that "could significantly and substantially contribute to the cause
and effect of a ... mne safety or health hazard...."
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system because a relay could mal function, disabling the nonitor w thout the
operator's know edge. Based on his experience, MDaniel believed that it was
"highly likely" that a relay for the ground nonitor would mal function, if l|eft
for any length of time. Tr. 63-64. This position was confirnmed by S&H s m ne
superintendent, Charles Wite, who testified that S&H has encountered
situations where the ground nonitor failed to break a circuit despite the fact
that the ground wire was not functioning. Tr. 101, 104. MDaniel further
testified and the judge found that, if the coupler were to partially detach
fromthe power source while it was energized, arcing between the power
conductors could cause a mne fire or burn out the circuit breaker. He
characterized the cited condition as a "serious danger." Tr. 46.

S&H s argunent that there was no danger associated with the violation
because the ground nonitor worked correctly during the inspection and the
circuit breaker tripped, shutting off the power, does not lead to a contrary
result. The Commi ssion has held that an "eval uation of the reasonable
i kelihood of an injury should be nade in terms of continued normal m ning
operations." U S. Steel Mning Co., 7 FMSHRC 1125, 1130 (August 1985)
(citation omtted). Inspector MDaniel testified that it was "highly |ikely"
that the ground monitor would fail at sone tinme. Tr. 63-64. He had 16 years
experience inspecting ground nonitors for electrical systems in mnes and the
judge credited his testinmony. After considering the record, including
evi dence that detracts fromthe judge's findings, we conclude that substantia
evi dence supports the judge's S&S finding.

B. VWhet her the violation resulted fromthe operator's
unwarrant abl e failure

S&H argues that the judge erred in crediting McDaniel's testinmony
concerning Lindsey's know edge of the violation. S&H contends that Lindsey
never told MDaniel that he knew about the cited condition. S&H al so argues
that the judge erred in inmputing Lindsey's know edge to S&H s managenent.

The Secretary argues that the judge found MDaniel's testinony credible,
and that there is no conpelling evidence to overturn the credibility
determination. The Secretary further takes the position that know edge of a
preshi ft exam ner can be inputed to the operator

The Comm ssion has determ ned that unwarrantable failure is aggravated
conduct constituting nore than ordi nary negligence. Enmery M ning Corporation
9 FMSHRC 1997, 2004 (Decenber 1987); Youghi ogheny & Chi o Coal Conpany,

9 FMSHRC 2007, 2010 (Decenber 1987). This deternmination was derived, in part,
fromthe plain nmeaning of "unwarrantable" ("not justifiable" or "in-

excusabl e"), "failure" ("neglect of an assigned, expected or appropriate
action"), and "negligence" (the failure to use such care as a reasonably
prudent and careful person would use, characterized by "inadvertence,"

"t hought |l essness, " and "inattention"). Enery, 9 FMSHRC at 2001

It is undisputed that Lindsey perforned the preshift exam nation on the
norni ng McDaniel found the violation. It is also undisputed that Lindsey did
not report the hazardous condition in his preshift report.
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I nspector MDaniel testified that Lindsey told himthat he had found the
| ocki ng device nmissing and had pl aced wedges under the coupler. Tr. 9-10, 17,
46. MDaniel also saw the wedges. Tr. 9-10, 45-46. Lindsey did not testify
at the hearing but the record does contain contrary testinony on this point
from S&H President Smith and from Tomry McCoo, Lindsey's supervisor. (Footnote
3) The judge credited McDaniel. Credibility deternminations are within the
di scretion of the judge who heard the w tnesses' testinmny and observed their
denmeanor. BethEnergy M nes, Inc., 14 FMSHRC 1232, 1239 (August 1992) and
cases cited. The Conmi ssion has held that a judge's credibility determ -
nati ons cannot be overturned lightly. See, e.g., Ranger Fuel Corp., 12 FMSHRC
363, 374 (March 1990); Smith v. Kem Coal Conpany, 12 FMSHRC 67, 71-72 (January
1992) and cases cited. The record contains no conpelling evidence to support
a reversal of the judge's credibility determnm nation.

W reject S&H s assertion that the judge erred in inmputing Lindsey's
knowl edge to S&H.  Under Conmm ssion case law, a |ack of actual know edge by
managenent does not bar a finding of unwarrantable failure. Eastern
Associ ated Coal Corp., 13 FMSHRC 178, 187 (February 1991). Smith conceded
that Lindsey was designated by S&H to conduct the preshift exam nation and
t hat Lindsey was S&H s agent. Lindsey's conduct was therefore properly
imputed to S&H  See Rochester & Pittsburgh Coal Co., 13 FMSHRC 189, 194-98
(February 1991); Mettiki Coal Corporation, 13 FMSHRC 769, 772 (May 1991).

We concl ude that substantial evidence supports the judge's concl usion
that the actions and know edge of Lindsey, S&H s preshift exam ner
constituted aggravated conduct inputable to S&H. Thus, we affirmthe judge's
finding that the violation was caused by S&H s unwarrantable failure to conply
with the safety standard
3 Smith testified that Lindsey denied telling MDaniel that he knew about the
violation. Tr. 76. MCoo confirmed Lindsey's denial to Smith and testified
that, although he (McCoo) was in the general area with MDaniel and Lindsey,
he did not hear Lindsey make the disputed statement. Tr. 108-11, 114-15.
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Concl usi on

For the foregoing reasons, we affirmthe judge's finding that S&H s
violation of 30 CF. R 0O 75.902 was significant and substantial and was a
result of S&H s unwarrantable failure.

Arl ene Hol en, Chairman

Ri chard V. Backl ey, Comm ssioner

Joyce A. Doyl e, Conm ssioner

L. Clair Nelson, Commi ssioner(d



