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August 3, 1993

SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)

v. : Docket Nos. WEST 92-343- M
: WEST 92- 705- M
MONTANA RESOURCES, | NC.

DI RECTI ON FOR REVI EW

ORDER

The petition for discretionary review filed by the Secretary of Labor is
granted. For the reasons set forth bel ow, we vacate the June 24, 1993
Deci si on Approving Settlenment and remand the case to the judge for appropriate
pr oceedi ngs.

On May 12, 1993, Montana Resources, Inc., filed a motion styl ed,
"Respondent's Mdtion to Approve Settlement and Dism ss Proceedings." The
notion and the letter to the judge conveying the notion indicate that the
nmotion was not a joint notion. However, the |ast paragraph of the notion
states, "Wherefore, the parties nove the Conmi ssion to approve the above
settl enent agreenent...." Mbdtion at 7.

On May 21, 1993, the Secretary responded by letter to the judge advising
that respondent's notion to approve settlement contai ned one paragraph that
was not agreeable to the Secretary, "Respondent's |anguage in paragraph 8 goes
beyond the statenment to which the Secretary agreed...." The Secretary
concluded by stating that he "files his objection to paragraph 8, but approves
of paragraphs 1-7 and 9." Letter at 1

On June 24, 1993, the judge issued the subject decision approving the
putative settlenent wi thout any reference to the disputed paragraph

On the foregoing record, it is clear that respondent's notion was
prematurely filed and shoul d have been denied. The parties had not come to an
agreed disposition of this matter. |n Peabody Coal Co., 8 FMSHRC 1265
(Septenmber 1986), the Comm ssion determ ned that:

the record nust reflect and the Commi ssion nust be
assured that a notion for settlenent, in fact,
represents a genui ne agreenent between the parties, a
true neeting of the mnds as to its provisions.

Id. at 1266. See also Tarnon v. International Salt Co., 12 FMSHRC 1 (January
1990).
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Accordi ngly, the decision approving settlenment is vacated and the case
is remanded to the judge for appropriate proceedings.
Arl ene Hol en, Chairman
Ri chard V. Backl ey, Comni ssioner

Joyce A. Doyl e, Conm ssioner

L. Clair Nel son, Conm ssioner



