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August 18, 1993

VP-5 M NI NG COMPANY

V. : Docket Nos. VA 92-112-R

: VA 92-113-R

SECRETARY OF LABOR, M NE SAFETY : VA 92-114-R
AND HEALTH ADM NI STRATI ON ( MSHA) : VA 92-115-R

BEFORE: Hol en, Chairman; Backl ey, Doyl e and Nel son, Conmi ssioners
DECI SI ON
BY THE COWM SSI ON:

This contest proceeding arises under the Federal Mne Safety and Health
Act of 1977, 30 U.S.C. O 801 et seq. (1988)("Mne Act" or "Act"). The issues
are whet her the presence of an accumrul ati on of nethane behi nd st oppi ngs al ong
the bl eeder entries of a gob(Footnote 1) in a longwall section presented an
i mm nent danger and whether VP-5 M ning Conmpany ("VP-5") was conplying with
its ventilation plan in accordance with 30 C F. R 0O 75.316. (Footnote 2) This
case arose when an inspector of the Departnment of Labor's Mne Safety and
Heal t h
1 "Gob," in the context of this case, refers to the "space left by the
extraction of a coal seam..." Bureau of Mnes, U S. Department of the
Interior, Dictionary of Mning, Mneral, and Rel ated Terms, at 497
(1968) (DMVRT). "Bl eeder entries" are "panel entries driven on a perineter of
bl ock of coal being m ned and maintai ned as exhaust airways to renove nethane
promptly fromthe working faces to prevent buildup of high concentrations
either at the face or in the main intake airways." DMVRT at 112.

2 At all pertinent tines, section 75.316 provided, in part:

A ventilation system and nmet hane and dust
control plan and revisions thereof suitable to the
conditions and the mning systemof the coal mne and
approved by the Secretary shall be adopted by the
operator and set out in printed form... Such plan
shall be reviewed by the operator and the Secretary at
| east every 6 nonths.

Section 75.316 was identical to section 303(0) of the Mne Act. The
Secretary's ventilation standards have been revised effective August 16, 1992;
ventilation plan provisions are now at sections 75.370 -.372.
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Adm ni stration ("MSHA") issued two i mm nent danger orders and two citations to
VP-5 after he determ ned that an area within the gob contained an expl osive
accunul ati on of nethane. Conmi ssion Adnministrative Law Judge Gary Melick
affirmed the orders and citations. 14 FMSHRC 1033 (June 1992) (ALJ) For the
reasons set forth below, we affirmthe i nm nent danger orders but vacate the
citations.

l.
Factual and Procedural Background

The VP-5 mine |iberates more than 20 million cubic feet of methane per
day. The gob, known as the East Gob, is an inaccessible area resulting from
the m ning of seven |ongwall panels. The panels are each 4,800 feet |ong and,
taken together, are about 6,800 feet wide. The gob is ventilated primarily by
air that enters the gob along the Iongwall panel, flows through the gob, and
exits through connector entries ("connectors") into bleeder entries. Air also
exits through bore holes to the surface. This ventilation systemis designed
to dilute and render harm ess any nmethane |iberated at the [ ongwall face or
emtted in the gob.

As mning has progressed, devel opnent entries have been established
using a continuous mning machi ne in advance of each |longwall panel. Each
devel opnent entry consists of four individual entries, and serves as the
headgate entry when the |l ongwall equipnent is noved into the panel and then as
the tailgate entry when the longwall is noved into the next panel. Connectors
link each entry to the bleeder entries. Stoppings were constructed across
many of the connectors and a few of the stoppings were equi pped with
regul ators. (Footnote 3) The devel opnent entries are consecutively nunbered
and, at the tinme the citations and orders were issued, the headgate was in the
No. 9 devel opnent entry and the tailgate was in the No. 8 entry.

On March 25, 1992, MSHA Inspector Carl Duty inspected the m ne pursuant
to section 103(i) of the Mne Act, 30 U . S.C. 0O 813(i).(Footnote 4) He
measured the nethane in the bl eeder entries and determ ned that the nethane

| evel was less than 3% at all |ocations. Inspector Duty then took nethane
readi ngs in each of the 32 connectors, about 2 feet fromthe stoppings, using
a Ri kon nmethane nonitor. In some stoppings the regulators were open. The

met hane readi ngs he obtained for devel opnent entries 1 through 6 ranged
between 1.5% and 4.2% The hi ghest readi ng he obtained in each set of

devel opnent entries was 3.2%for No. 1, 4.0%for No. 2, 4.1%for No. 3, 3.5%
for No. 4, 3.5%for No. 5 and 4.2%for No. 6. Gov. Ex. 2. The inspector also
took bottle sanples of the air. Laboratory analysis of the bottle sanple
taken at the No. 6 Devel opnent

3 Aregulator is a door, of any size, located in a stopping. The regulator
can be opened or closed as needed. See DMVRT, at 910.

4 Section 103(i) provides, in part, that m nes |iberating nore than one
mllion cubic feet of methane per day shall be inspected by an authorized
representative of the Secretary at |east once "during each five working days
at irregular intervals."
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showed 4. 13% et hane, 20.01% oxygen and .107% et hane. Cov. Ex. 3. Duty
bel i eved the neasurenents indicated that an expl osive m xture of nethane was
accurul ating in the gob and backing up to the longwall face. He believed

t hat, because the nmethane in the gob could be ignited, an inm nent danger

exi sted. Accordingly, he issued an order under section 107(a) of the M ne
Act, 30 U.S.C. O817(a), withdrawing mners fromthe | ongwal

section. (Foot note 5)

I nspector Duty also issued a citation under section 104(a) of the M ne
Act, 30 U S.C. O 814(a), because he believed that the operator was not
controlling nethane in the gob as required by the mine ventilation plan
Later that day, Inspector Duty found the nethane levels to be |ess than 3% at
the sane | ocations and he term nated the order

On March 26, Inspector Duty returned to the mne and took nethane
readi ngs at the same | ocations. The highest methane readi ngs he obtained in
each set of devel opnment entries were 3.0%for No. 1, 4.5%for No. 2, 3.8%for
No. 3, 4.8%for No. 4, 4.6%for No. 5 and 5.2% for No. 6. Cov. Ex. 13. The
i nspector issued another i mrnent danger order and a citation alleging a

5 Section 107(a) of the Mne Act provides, in pertinent part:

If, upon any inspection or investigation of a
coal or other mne which is subject to this [Act], an
authorized representative of the Secretary finds that
an i mm nent danger exists, such representative shal
determ ne the extent of the area of such mne
t hroughout which the danger exists, and issue an order
requiring the operator of such mne to cause al
persons, except those referred to in section [104(c)],
to be withdrawn from and to be prohibited from
entering, such area until an authorized representative
of the Secretary determ nes that such i mm nent danger
and the conditions or practices which caused such
i mm nent danger no | onger exist.

The order and citation both stated:

The bl eeder system was not functioning properly in
that the methane content at the bl eeder connectors
from[the] No. 2 devel opment through No. 6 devel opnent
ranged from 4.0 percentum at the No. 2 devel opnment to
4.2 percent at the No. 6 developnment. This is a
significant increase in the amunt of nmethane that is
normal |y observed in these connectors indicating that
t he net hane content in these areas are not being
controll ed.

Gov. Exs. 4 & 11.
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violation of section 75.316. (Footnote 6)

VP-5 filed notices of contest of the citations and orders and a hearing
was hel d before Judge Melick on April 15, 1992. The judge credited the
testi nony of MSHA's wi tnesses that explosive concentrations of nethane and
ready ignition sources were present in the gob. 14 FMSHRC at 1040. On this
basis, the judge concluded that "within the framework of the undi sputed
evi dence, there was clearly an inmnent danger...." 14 FMSHRC at 1041

Wth respect to the citations, the judge concluded that the operator
vi ol ated paragraph 10 of its ventilation plan because the nethane content in
the gob was not being adequately controlled. 14 FMSHRC at 1037-38. He found
that the term"control"™ in paragraph 10 is anbi guous and may be subject to
different interpretations. He also determ ned that the record contai ned
i nsufficient evidence to draw any inferences as to MSHA's prior interpretation
of this term The judge affirned the citations on the basis of the operator's
own policy of shutting down the |ongwall whenever the nmethane level in the
connectors reaches 4% The judge determ ned that VP-5 recognized, as
evidenced by its policy, that nethane in the gob is not being adequately
control | ed when the nethane level in the connectors reaches 4% He concl uded
that VP-5's practice "establishes the nmeaning [of the termcontrol] intended
by the parties.” 14 FMSHRC 1038.

The Conmmi ssion granted VP-5's Petition for Discretionary Review of the
j udge' s deci sion.

6 The order stated:

The bl eeder system was not functioning properly in
that 4.5 to 5.2 percentum of methane was present in
the bl eeder connectors from No. 2 devel opnent to No. 6
devel opnent. Permanent type stopping[s] were being
erected in the bl eeder connectors that prevent the air
from bei ng coursed through the gob area as approved by
ventilation plan for this mne

Gov. Ex. 15. The citation stated:

The bl eeder system was not functioning properly in
that 4.5 to 5.2 percentum of nmethane was present in
the bl eeder connectors from No. 2 devel opnent to No. 6
devel opnent. The approved ventilation plan was not
being conplied with in that pernmanent type stoppings
were being erected in the bl eeder connectors at the
top of the No. 2 through No. 7 devel oprments that
prevents the gob area from being ventilated as
approved by the MSHA District Manager

Gov. Ex. 16.



~1535
.

Di sposition of the |Issues
A. I mm nent Danger Orders

Section 3(j) of the Mne Act defines an imrnent danger as "the
exi stence of any condition or practice in a coal or other m ne which could
reasonably be expected to cause death or serious physical harm before such
condition or practice can be abated.” 30 U.S.C. 0O 802(j). Congress nmade
clear that an imm nent danger is not to be defined "in terns of a percentage
of probability that an accident will happen.”™ S. Rep. No. 181, 95th Cong.
1st Sess. 38 (1977), reprinted in Senate Subconm ttee on Labor of the
Committee on Human Resources, 95th Cong., 2nd Sess, Legislative History of the
Federal M ne Safety and Health Act of 1977 at 626 (1978). |Instead, the focus
is on the "potential of the risk to cause serious physical harmat any tinme."
Id. Congress intended to give inspectors "the necessary authority for the
taking of action to renove mners fromrisk." 1d.

The Comnmi ssion adopted this reasoning in Rochester & Pittsburgh Coa
Co., 11 FMSHRC 2159, 2163 (Novenmber 1989), where it noted that "the U. S
Courts of Appeals have eschewed a narrow construction and have refused to
limt the concept of inmnent danger to hazards that pose an i mredi ate
danger." (citations omtted). The Comm ssion noted further that the courts
have held that "an i mm nent danger exists when the condition or practice
observed coul d reasonably be expected to cause death or serious physical harm
to a mner if normal mning operations were pernmitted to proceed in the area
bef ore the dangerous condition is elimnated.” 1d., quoting Eastern
Associ ated Coal Corp. v. Interior Bd. of Mne Op. App., 491 F.2d 277, 278 (4th
Cir. 1974). The Comm ssion adopted the Seventh Circuit's holding that an
i nspector’'s finding of an i mm nent danger must be supported "unless there is
evi dence that he has abused his discretion or authority." 11 FMSHRC at 2164,
quoting O d Ben Coal Corp. v. Interior Bd. of Mne Op. App., 523 F.2d 25, 31
(1975).

VP-5 argues that the judge failed to recognize that the Secretary
of fered no evidence as to the levels of methane and oxygen in the gob. VP-5
mai ntai ns that the Secretary and the judge inproperly assumed that the
gquantity of methane and oxygen in the connectors, in the anmounts measured by
the inspector, indicated that there was an expl osive m xture of methane in the
gob. It contends that the inspector’'s neasurenents were not probative of the
conditions in the gob. The Secretary contends that the judge correctly
deternmined that the gob contained an expl osive m xture of nethane.

The Commi ssion is bound by the substantial evidence test when review ng
an administrative |aw judge's factual determinations. 30 U S.C. 0O 823(d)
(2)(A) (ii)(l). "Substantial evidence" neans "such rel evant evidence as a
reasonabl e mi nd m ght accept as adequate to support a conclusion.” See, e.g.
Rochester & Pittsburgh, 11 FMSHRC at 2163, quoting Consolidation Edison Co. v.
NLRB, 305 U. S. 197, 229 (1938). The judge evaluated the evidence as to the
"three ingredients necessary for a methane ignition or explosion, i.e. fuel
adequat e oxygen and an ignition source." 14 FMSHRC at 1040. The nethane and
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oxygen neasurements in the connectors are not in dispute. The inspector
nmeasur ed net hane concentrations as high as 4.2%on March 25. Bottle sanples
reveal ed that there was about 4.13% net hane and .107% et hane. On March 26,
the inspector neasured nmethane | evels as high as 5.2% and bottl e sanples
confirmed the presence of 4.8% nmethane and .113% et hane. MSHA present ed

evi dence, not disputed by VP-5, that nethane in the presence of ethane can
provide fuel for an ignition or explosion at |levels below 5% The bottle
sanpl es show that the oxygen concentration was 20.01% on March 25 and 19.89%
on March 26. It is undisputed that this |evel of oxygen is sufficient to
support an ignition or explosion

The inspector inferred that, because he obtai ned nmethane readi ngs above
4.0%in the connectors, there were expl osive concentrations of nmethane in the
fringe area of the gob.(Footnote 7) VP-5'"s nmine manager testified that these
readi ngs did not indicate the | evel of nmethane and oxygen in the fringe areas
of the gob. The judge did not address how t he net hane/ et hane/ oxygen m xture
in the connectors proved that there was an expl osive m xture in the gob, but
he credited the inspector's testinmony. The record contains sufficient
evi dence to reasonably conclude, as did the judge, that the neasurenments of
nmet hane taken by the inspector in the connectors indicates that a |large
quantity of explosive nethane was present in the fringe area of the gob. The
i nspector issued the inm nent danger orders in |large part because he had
normal Iy encountered about 3.0%to 3.5% nethane in these connectors and he
bel i eved that the higher readings indicated that methane was building up in
the fringe area of the gob

VP-5 al so chal |l enges the judge's finding that ignition sources existed
that could have ignited nmethane. VP-5 contends that conditions at the
| ongwal | face could not have ignited nmethane in the gob and notes that the
judge did not make specific findings on this point. VP-5 also argues that the
Secretary presented no evidence that a roof fall could have ignited nethane in
the gob. The Secretary argues that there is record support for the judge's
findi ngs.

The judge did not rely on the longwall face as an ignition source in
reaching his conclusion that an i mm nent danger existed. 14 FMSHRC at 1040-
41. He found that the undisputed testinony of Clete Stephan, MSHA's expert on
m ne ignitions and expl osions, established that ignitions can be triggered by

frictional heat fromrocks sliding agai nst one another during a roof fall. 14
FMSHRC at 1040. The judge al so found that roof falls could be expected to
occur in the fringe areas of the gob. I1d. He concluded that "frictiona

heat" was an undi sputed ignition source and based his inm nent danger finding
on the potential that a roof fall in the gob could propagate a mne fire or
expl osi on.

7 Several of the Secretary's witnesses stated that the fringe areas adjacent
to the connectors in a gob are subject to hazardous net hane concentrati ons.
The interior of the gob apparently does not present an ignition hazard because
t he met hane concentrations are so high that there is insufficient oxygen to
propagate a fire or expl osion.
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Stephan testified that "rock falls, if they generate enough heat, or
energy, can ignite nmethane.” Tr. 191. He stated that the Pocahontas coa
formation is overlaid by massive sandstone beds that contain quartzite and
that very little energy would be required to ignite the nethane/ethane/ oxygen
m xture that was present in the gob. Tr. 194-95. He stated that the energy
rel eased by a roof fall in an area containing quartz crystals is sufficient to
ignite nethane. 1d. Stephan testified that the conditions on the fringes of
the gob are such that roof falls are highly likely. Tr. 197.

An MSHA acci dent investigation report, issued as a result of a methane
ignition at the VP-5 Mne in 1991, indicates that the m ne roof contains

"shal e and | am nated sandstone."™ Gov. Ex. 8; see also Gov. Ex. 9. The report
states that nethane "was ignited by sparks generated fromthe cutting bits of
the continuous m ning machi ne striking a sandstone roll." 1d. Sandstone,

i ncl udi ng | am nated sandstone, contains quartz crystals.(Footnote 8) Thus,
substanti al evidence supports the judge's finding that frictional heat was a
potential ignition source in the gob. (Footnote 9)

VP-5 al so argues that the Secretary failed to establish that any
exi sting hazard presented a danger that was immnent. |t argues that the
Secretary did not prove that the hazardous condition had a "reasonabl e
potential to cause death or serious injury within a short period of tine."
VP-5 Br. 17, quoting U ah Power & Light Co., 13 FMSHRC 1617, 1622 (Cctober
1991). The Secretary nmet his burden of denobnstrating that the hazard present
in the gob was iminent. The Secretary's evidence nakes clear that the
i nspector reasonably concluded that the conditions in the fringe area of the
gob presented an i npendi ng hazard requiring that the I ongwall be shut down
i mediately. Tr. 41-43, 196-97. W conclude that substantial evidence
supports the judge's imm nent danger findings.(Footnote 10)

B. Citations

VP-5 contends that it fully conplied with the Mne Act and the
Secretary's safety standards because, pursuant to its ventilation plan, it
provi ded sufficient ventilation in the gob to carry the methane away fromthe
wor ki ng areas of the mine through the bleeder entries. It maintains that the
8 Sandstone is defined as a "cenented or otherw se conpacted detrita
sedi ment conposed predom nantly of quartz grains...." DMVRT at 961
9 Wth regard to the order issued on March 26, the judge al so concl uded that
m ners working in the bleeders could have ignited the nethane. Because we
concl ude that substantial evidence supports the judge's finding that
frictional heat froma roof fall could have ignited the nethane, we do not
reach this issue
10 In Island Creek Coal Co., 15 FMSHRC 339 (March 1993), the Comm ssion
affirnmed an adm nistrative |aw judge's decision that vacated i mm nent danger
orders issued as a result of nethane measurenents taken adjacent to a gob
The evidence offered by the Secretary in support of the inmm nent danger orders
differed in Island Creek and the instant case. W have based our decision in
each case on the evidence presented to the judge.
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presence of methane in the bl eeder entries at a |l evel of less than 3%
denonstrates that its ventilation controls were working. VP-5 argues that

expl osive m xtures of nethane are to be expected in the gob because | arge
quantities of methane are |iberated at the |longwall face but that the presence
of methane in the gob does not, by itself, violate its ventilation plan

The Secretary contends that |evels of nmethane of 4% or nore in the
connectors establishes that the nmine's ventilation systemwas not adequately
controlling the level of nmethane in the gob. The Secretary argues that the
presence of explosive levels of methane in the gob denonstrated that VP-5 was
not complying with its ventilation plan

The ventilation plan provision alleged to have been viol ated st ates:
"Bl eeder entries, bleeder systenms, or equivalent means will be used in al
active pillaring areas to ventilate the mned areas fromwhich pillars have
been ... extracted so as to control the methane content in such areas." Gov.
Ex. 12 (enphasi s added).(Footnote 11) In reaching his conclusion that VP-5
violated its ventilation plan, the judge relied on VP-5's internal policies.
The judge found that "when nethane |evels reach 4 percent in the bl eeder
connectors there has been recognition in VP-5 conpany policy and practice that
the nmethane in the gob is not adequately controlled." 14 FMSHRC at 1038. He
determined that this "policy and practice is entirely consistent with the

Secretary's" interpretation of the ventilation plan. 1d. The judge found
that this evidence "establishes the neaning intended by the parties" and he
concl uded that VP-5 violated its ventilation plan. 1d.

The Conmi ssion has held that, in plan violation cases, "the Secretary
nmust establish that the provision allegedly violated is part of the approved
and adopted plan and that the cited condition or practice violates the
provision." JimWlter Resources, 9 FMSHRC 903, 907 (May 1987). VP-5's
W t nesses expl ai ned, wi thout contradiction, that, under its policy, the
longwal | is shut down when the | evel of nethane entering the bleeders is
greater than 4% in order to stop the |liberation of additional nethane at the
|l ongwal | face. VP-5 established this policy because of a concern that, if
hi gh | evel s of nethane enter the bl eeders, the nethane nm ght not be
sufficiently diluted in the bleeders to neet the requirenent that air coursed
t hrough the gob contain no nore than 2% net hane at the point where it enters
the main returns. 30 U.S.C. 0O 863(z)(2).(Footnote 12) On March 25, Inspector
Duty neasured about 1.8% methane at that |ocation

Section 303(z)(2) of the Mne Act requires gob areas to be ventil ated by
bl eeder entries. This provision states that "such ventilation shall be
II__Tﬁrg_provision was taken directly from30 C F. R 75.316-2(e), which was
promul gated by the Secretary of the Interior on Novenmber 20, 1970. 35 Fed
Reg. 17890. Under the Secretary's new ventilation standards, bl eeder systens
are covered by section 75.334.

12 At the time the citations were issued, this requi rement was set forth in
the Secretary's safety standards at 30 C.F. R 0O 75.329. Under the Secretary's
new standards, this requirement is set forth at 30 CF.R 0O 75.323(e).
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mai nt ai ned so as continuously to dilute, render harm ess, and carry away

nmet hane and ot her expl osive gases within such areas and to protect the active
wor ki ngs of the mine fromthe hazards of such nmethane and ot her expl osive
gases.” 30 U.S.C. 0O863(z)(2). The provision of the ventilation plan taken
fromsection 75.316-2(e) is designed, in large neasure, to inplement this

| anguage in the statute. The clear intent is to ensure that nethane in the
gob is forced into the bl eeders and away from active workings. The Secretary
admitted in his brief that the "purpose of bleeder entries is to dilute and
carry away nethane liberated by the gob so that the nmethane |level is less than
2.0% before it goes into the main return.” S. Br. 2. Nothing in the Mne
Act, the Secretary's regulations or the ventilation plan indicates that

met hane must be diluted to a specific |evel before the air ventilating the gob
enters the connectors.

VP-5 presented evidence that the gob was being ventilated in accordance
with the mne's ventilation plan. Richard Ray, VP-5's ventilation expert,
testified that the disputed plan provision requires that methane in the gob be
moved into the bleeders so that it can be diluted and carried away. VP-5
conducted a pressure quantity ventilation survey, which it believes
established that a satisfactory quantity of air was noving through the gob and
adj acent bl eeders on March 25 and 26. Tr. 285-90. Inspector Duty could not
state what concentration of methane in the connectors would indicate that
met hane in the gob is being controlled as required by the plan, saying only
that "[t]here's no set nunber" but 4% was too high. Tr. 45-47. The Secretary
does not dispute that explosive |evels of nethane are often present in a gob
Tr. 203-04. The nethane readi ngs obtai ned by the inspector indicate | ow
| evel s of nmethane in the connectors closest to the longwall face, the Nos. 7
and 8 devel opment entries (Gov. Exs. 2 and 13), indicating that the methane
was noving away fromthe face into the bl eeders, as expected, and was not
backing up to the face as feared by the Inspector. (Footnote 13)

Par agraph 10 of the ventilation plan cannot be fairly read to include a
requi renent that nethane be diluted to a concentration of |ess than 4% before
it |eaves the gob. The conpany's |ongwall shutdown policy does not introduce
such a requirenment into the ventilation plan. W conclude that substantia
evidence is lacking for the judge's finding that VP-5"s policy established
t hat met hane was not being adequately controlled if a concentration of nore
than 4% is detected in the connectors and that the Secretary failed to prove
that the conpany violated its ventilation plan

If the Secretary believes that air flowi ng through a gob should contain
no nore than 4% nethane as it enters bl eeder entries, he should consider
promul gating a safety standard containing such a requirenent. |If the
Secretary believes that this particular mne requires special provisions
13 The record indicates that Inspector Duty took his methane readings in a
di fferent | ocation than the operator does in inplenenting this policy. The
i nspector measured the nethane about 2 feet fromthe stoppings while the
conpany neasures for methane at the nmouth of the connectors, where the
connectors intersect with the bleeder entries, sone 50 to 60 feet away. Tr.
33, 108-09, 274-76. The nethane concentrations may be different at these
| ocati ons.



giiﬁgrning met hane in the gob, he should seek anendnent of the mine's
ventilation plan to address that issue.
.
Concl usi on
For the foregoing reasons, we affirmthe judge's inmm nent danger

findings, reverse his conclusion that VP-5 violated its ventilation plan and
vacate citation Nos. 3800173 and 3800175.

Arl ene Hol en, Chairman

Ri chard V. Backl ey, Comni ssioner

Joyce A. Doyl e, Conm ssioner

L. Clair Nelson, Commi ssionerQd



