CCASE:

ALUM NUM COVPANY OF AMERI CA V. SOL ( MsHA)
DDATE:

19930922

TTEXT:



~1821
Sept enber 22, 1993
ALUM NUM COVPANY OF ANERI CA
v, : Docket No. CENT 92-362- RM

SECRETARY OF LABOR, M NE SAFETY
AND HEALTH ADM NI STRATI ON ( MSHA)

BEFORE: Hol en, Chairman; Backl ey, Doyl e and Nel son, Conmi ssioners
DECI SI ON
BY THE COWM SSI ON:

This contest proceeding arises under the Federal Mne Safety and Health
Act of 1977, 30 U.S.C. O 801 et seq. (1988)("Mne Act" or "Act"). The issue
i s whether an accident control w thdrawal order ("control order") was properly
i ssued to Al um num Conpany of Anerica ("Alcoa") pursuant to section 103(k) of
the M ne Act by an inspector of the Departnent of Labor's Mne Safety and
Heal t h Admi ni stration ("MSHA"). (Footnote 1) The inspector issued the contro
order to Alcoa after he determined that an area in Alcoa's Point Confort
Al um na Pl ant had been contam nated by mercury. Admnistrative Law Judge Roy
J. Maurer vacated the control order after determ ning that the Secretary
failed to establish that an "accident," as that termis defined in the Mne
Act, had occurred. 14 FMSHRC 1721, 1723 (Cctober 1992)(ALJ). For the reasons
set forth below, we affirmthe judge' s decision

1 Section 103(k) of the Mne Act states:

In the event of any accident occurring in a coa
or other mne, an authorized representative of the
Secretary, when present, may issue such orders as he
deens appropriate to insure the safety of any person
in the coal or other mine, and the operator of such
m ne shall obtain the approval of such representative
in consultation with appropriate State
representatives, when feasible, of any plan to recover
any person in such mne or to recover the coal or
other mine or return affected areas of such nine to
nor mal .

30 U.S.C. O 813(k).
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l.
Factual and Procedural Background

Al coa operates an al um na hydrate production facility in Point Confort,
Texas. On August 5, 1992, MSHA I nspector Ral ph Rodriguez inspected the plant
in response to a mner's conplaint filed under section 103(g) of the Mne
Act, (Footnote 2) which alleged that workers were being exposed to nmercury and
ot her hazardous substances. Ceorge Weens, an MSHA industrial hygienist,
conducted a health survey of the plant on August 25-26, 1992. As part of his
survey, Wens inspected and sanpled an area known as R-300, where, according
to Alcoa and mner representatives, mercury had previously been used, npst
probably in the production of chlorine between approxi mately 1965 and 1979.
Tr. 94, 200, 206. Apparently, mercury has not been used at the site since
that tinme.

Rodri guez and Weens observed beads of nercury, each nmeasuring two to
three millineters in size, at several |ocations inside and outside the R-300
buil ding, including in cracks in foundations that had served as punp nmounts
and along the exterior wall of the building. Tr. 148-49. MSHA al so sanpl ed
for and detected mercury vapor in several places in the R-300 area including
in the punp foundations. No mercury vapor was detected in the breathing zone
or higher than knee level. Soil sanples were also taken in the area adjacent
to the R-300 building. Inspector Rodriguez cited Alcoa, alleging a violation
of 30 CF.R [ 56.20011 for failure to barricade or post signs at the R 300
bui | di ng. (Foot note 3)

Rodri guez returned on Septenber 4, 1992, and deternined that Al coa had
abated the previous citation by posting signs and barricades at the building.
He al so observed six people working in an area adj acent to the R-300 buil ding.
These workers, who were Alcoa's environnental consultants, were using a
backhoe to renpbve a manhol e cover from an underground pi pe. They were not

2 Section 103(g) provides, in pertinent part:

VWhenever a representative of the mners ... has
reasonabl e grounds to believe that a violation of this
Act or a mandatory health or safety standard exists

such ... representative shall have a right to
obtain an i mmedi ate inspection by giving notice to the
Secretary or his authorized representative of such
violation....

30 U.S.C. O 813(g).

3 Section 56.20011 provides:

Areas where health or safety hazards exist that
are not inmmedi ately obvious to enpl oyees shall be
barri caded, or warning signs shall be posted at al
approaches. Warning signs shall be readily visible,
| egi bl e, and display the nature of the hazard and any
protective action required.
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wearing protective equi pnent. Consequently, Rodriguez issued Alcoa a citation
alleging a violation of 30 C.F.R [ 56.15006 for failure to wear protective
equi pment when encountering chenical hazards. (Footnote 4)

MSHA i ssued a report on its health survey of Point Confort on Septenber
9. Gov. Ex. 7. The report concluded that nmercury vapor and nmetallic (liquid)
mercury were present at R-300, but that, according to MSHA's readi ngs, nercury
vapor was not present at breathing zone heights. The report al so concluded
that the ground west of the R 300 building was heavily contam nated with
mercury. The report recommended that people entering the area wear protective
cl ot hi ng and equi pment and that Environmental Protection Agency ("EPA")
procedures be followed in disposing of or cleaning contam nated cl othing or
equi pnment .

On Septenmber 11, 1992, MSHA Supervisory | nspector Doyle Fink issued the
subj ect control order, which stated:

Mercury contami nation has occurred at all the R 300
facility and area approximtely 70 feet west extending
to the paved roadway parallel to the R 300 facility to
be covered by this 103(k) order. In order to protect
the health and safety, all persons are prohibited from
entering this area, except with the approval of the

Di strict Manager or his representative pending further
i nvestigation of the extent of the hazard.

Gov. Ex. 6.

Alcoa filed a notice of contest of the control order and an expedited
hearing was held before Judge Maurer on October 6, 1992. At the conclusion of
the Secretary's case, the judge entered a decision fromthe bench granting
Alcoa's notion to dismss. The judge subsequently issued a witten decision
confirm ng his bench decision. Wiile the judge credited the testinony of the
Secretary's witnesses, including expert testinony as to the hazardous nature
of mercury (14 FMSHRC at 1721-22), he held that the Mne Act gives the
Secretary the authority to issue a section 103(k) order only if there has been
an "accident," as that termis defined by section 3(k) of the Mne Act.

4 Section 56.15006 provides:

Speci al protective equi prent and specia
protective clothing shall be provided, maintained in a
sanitary and reliable condition and used whenever
hazards of process or environment, chenical hazards,
radi ol ogi cal hazards, or nechanical irritants are
encountered in a manner capable of causing injury or
i mpai r ment .
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14 FMSHRC at 1722. (Footnote 5) The judge concluded that the Secretary did not
prove that the nercury contam nation detected in the R-300 area was the result
of an accident and, accordingly, he vacated the section 103(k) order. 14
FMSHRC at 1723. He noted that the Secretary could have protected the safety
and health of mners through use of the enforcenment mechani sms contained in
section 104 of the Mne Act, 30 U S.C. O 814. 1d.

The Conmmi ssion granted the Secretary's Petition for Discretionary Review
of the judge's deci sion.

.
Di sposition of the |Issues

The Secretary argues that the judge's interpretation of the definition
of the term"accident"” in section 3(k) of the Act is contrary to its plain
| anguage and the Act's protective purposes. The Secretary nmintains that an
unpl anned and uncontroll ed rel ease of nercury, including a gradual release
that creates a long-term hazard, is an accident under the Mne Act. The
Secretary also maintains that the judge erred in vacating the order on the
basis that MSHA coul d have corrected the hazard using the enforcenent
mechani snms of section 104 of the Act.

Al coa argues that the judge correctly concluded that the order was
defective because no accident had occurred. It contends that no one was
injured as a result of the alleged nmercury contami nation and that the
contani nati on was otherw se outside the scope of accident in section 3(k). In
addition, the Secretary failed to present any evidence that there had been a
sudden spill of nmercury or an increase in the |level of mercury before the
i ssuance of the order. Alcoa argues that, in the absence of an accident, the
Secretary is not authorized to issue orders to take control of an area to
prevent future injuries.

W agree with the judge that an accident is "a necessary precondition to
the i ssuance of a section 103(k) order." 14 FMSHRC at 1722. The judge
di sm ssed the case because he found that the Secretary did not prove that an
acci dent had occurred in the R-300 area. Thus, the primary issue in this case
is evidentiary in nature: whether the Secretary established that the nercury
contam nation was the result of an accident.

The Secretary maintains that the nmercury release qualifies as an
accident as that termis defined in section 3(k) of the Mne Act. The
Secretary correctly asserts that "a mercury release that involves “injury to,
or death of, any person' is an accident" under section 3(k) of the Act.

5 Section 3(k) provides:
"accident” includes a mne explosion, mne
ignition, mne fire, or mne inundation, or injury to,
or death of, any person...

30 U.S.C. O 802(k).
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S. Br. 8. The Secretary further argues that the "fact that the extent of
injury to mners cannot yet be determ ned does not nmean that the kind of
exposure that can produce injury has not already occurred.” S. Reply Br. 5.
He argues that it would be inconsistent with the protective purpose of section
103(k) to hold that "MSHA could not issue a Section 103(k) order protecting

m ners from continued exposure until exposure had manifested itself in

di agnosable injury." I1d. In the evidentiary context of this case, the
Secretary's argunent is nisplaced.

The Secretary established that nercury vapor was present at ground
I evel, but not in a mner's normal breathing zone. The Secretary also
established that approximately 10 to 20 small beads of mercury were found in
cracks around the foundations and notor mounts. Tr. 174-75, 206. The
Secretary did not, however, offer any evidence that mners had been exposed to
mercury vapor in violation of the applicable threshold |imt value
("TLV") (Footnote 6) or that m ners had come in contact with the liquid
mercury. The Secretary's position that an injury had occurred, but that the
extent of the injury had not yet been determ ned, has no foundation in the
record. The Secretary established neither overexposure to mercury vapor or
harnful contact with liquid nercury, nor resulting illness or injury.
(Foot note 7)

The Secretary points out that the definition of accident in section 3(k)
of the Mne Act "includes a nmne explosion, mne ignition, mne fire or mne
i nundation" even if no injury results.(Footnote 8) S. Br. 7-8. The Secretary
does not contend that the events specified in the definition enconpass this
mercury contami nation. Rather, the Secretary argues that the word "includes”
in the definition is a termof enlargement. S. Br. 9, n.5. He nmaintains that
an event not specifically listed in the definition falls within the definition
of "accident” if it is "simlar in nature or present[s] a simlar potentia
for
6 30 CF.R [ 56.5001 provides that exposure to airborne contam nants (such
as nercury vapor) shall not exceed the TLV's established by the American
Conference of Governnental |ndustrial Hygienists.
7 Supervisory Inspector Fink testified that the order was issued because of
"perceived concern[s] about the mercury ... to make sure that the enpl oyees
working there were first in priority...." Tr. 93. He stated that the section
103(k) order was issued to force Alcoa to sanple the area, post and barricade
it, and make sure that enployees entering the area wore protective equi pment.
Tr. 127. He issued the order to keep "everybody out until we've got time to
| ook at this thing and deci de where we're going...." Tr. 134-35, 137. Margie
Zal esak, a senior MSHA industrial hygienist, stated that the control order was
i ssued because "the [environnental] contractor did not appear
know edgeabl e in the handling of mercury” to make sure that "anyone going into
the area would be protected....” Tr. 204.
8 "lnundation" is defined as an "inrush of water on a large scale which
floods the entire mine or a |large section of the workings." Bureau of M nes,
U.S. Departnent of the Interior, Dictionary of Mning, Mneral, and Rel ated
Ternms 587 (1968). "lnundation," as used in section 3(k) of the Mne Act, may
i nclude the inrush of any liquid or gas. See 30 C.F.R 0O 50.2(h)(4).
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injury or death as a nmine explosion, ignition, fire, or inundation." S. Reply
Br. 3-4. In general, the Secretary is correct. Whether a specific event is
simlar in nature nmust, however, be determ ned on a case-by-case

basi s. (Foot note 9)

The Secretary contends that the nmercury contam nation at Alcoa's
facility was simlar in nature to the events specifically listed in the
definition. The Secretary presented no evidence, however, that the nercury
contamination involved in this case was simlar in nature or presented a
potential for injury simlar to that of a nmine explosion, ignition, fire or
i nundati on. (Footnote 10) M ne explosions, ignitions, fires and inundations
typically are sudden events that pose an i medi ate hazard to m ners and
requi re emergency action. |If there is a sudden spill of nercury or other
hazardous chenmical in an active area of a mne, it may be reasonable for the
Secretary to conclude that an accident has occurred. However, the Secretary
did not establish such an occurrence at Point Confort.

The Secretary has issued regulations at 30 C.F. R Part 50, inplenenting
the accident reporting provisions of section 103 of the Mne Act, 30 U S.C
0 813. In Part 50, the Secretary sets forth the neaning of the ter
"accident" for reporting purposes. The Secretary has listed at 30 C.F. R
0 50.2(h) events that he considers to be simlar in nature and severity to
m ne explosion, ignition, fire or inundation. Although the list is not
exhaustive, it is noteworthy that neither chem cal spills nor chemca
contami nation are included. Moreover, the events listed require quick action.
They include an entrapnent of an individual for nmore than 30 mnutes; an
unpl anned i nundation of a mne by a liquid or a gas; certain unplanned roof
falls; unstable inmpoundnments, refuse piles and cul m banks that require
energency action; and damage to hoisting equi pment that endangers an
i ndi vi dual
9 The Secretary argues that the judge concluded that the rel ease of nercury
was not an accident because nmercury contamination is not included in the I|ist
of events in the statutory definition. S. Br. 11-12; S. Reply Br. 6 n.1. W
believe that the Secretary has misconstrued the judge's decision. The judge
recogni zed that the events listed in the definition were "not nmeant to be
exclusive or exhaustive." 14 FMSHRC at 1722. The critical determ nation by
the judge, however, was his finding that, short of "torturing the
term nol ogy," no accident was shown. 14 FMSHRC at 1723.
10 The Secretary's witnesses stated that they were not sure of the source of
the nercury or quantity present in the R-300 area but that they assuned that
the nercury had contam nated the area when chlorine was bei ng produced there.
See, e.g., Tr. 94. Industrial hygienist Zal esak described the situation as
bei ng very unusual because the contaninated area was not in active production
Tr. 200. She stated that it was unlikely that these beads had been "sitting
[on the surface] for 13 years" because mercury "vaporizes off." 1d. She
assunmed that the mercury had been deposited in the area when chlorine was
produced and that the nmercury was seeping up through cracks in the concrete
and around the foundation. Tr. 200, 203, 206.
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Finally, the Secretary argues that section 103(k) should not be limted
to sudden occurrences that create inmedi ate hazards but should equally apply
to "gradual occurrences that create nore | ong-term hazards" because they
create a simlar potential for injury. S. Br. 13-14. He contends that,
because "gradual occurrences and | ong-standi ng conditions"” can produce serious
injuries, they are "no | ess anmenabl e than sudden events to the renedi al schene
authorized by section 103(k)." S. Br. 14. The Secretary nmaintains that,
since there had been "an unplanned and uncontrolled rel ease of a known toxic
chenmical," MSHA was authorized to issue the accident control order to prevent
injury to any person and to insure that the operator has a plan to return the
affected area to normal. 1d.

The Secretary may be authorized to issue a control order in the event of
a gradual unplanned release of a toxic chemical, but only if there has been an
accident as that termis defined by the Mne Act. The Secretary's w tnesses
did not attenpt to relate the hazards associated with the conditions in the
area to an event simlar to a nmne explosion, fire or inundation. Wile we
agree with the Secretary that an acci dent need not necessarily involve a
sudden occurrence that creates an i nmedi ate hazard, the evidence in this case
fails to support the Secretary's argunent that this particul ar gradual rel ease
of a toxic chemical was simlar in nature or presented the same potential for
injury as the events set forth in the statutory definition of
acci dent. (Footnote 11)

We disagree with the Secretary's argunment that the judge vacated the
section 103(k) order because MSHA coul d have achi eved the sane results through
the nore usual renedial mechanisnms in the Mne Act and that he thereby
i mproperly intruded on the Secretary's enforcenent discretion. S. Br. 15-16.
The judge's reasoning is based on his determi nation that the occurrence of an
acci dent had not been proven. 14 FMSHRC at 1722-23.

As the judge noted, however, the Secretary was not without a renedy in
this case. As discussed above, the Secretary has standards requiring
operators to post or barricade hazardous areas and requiring that protective
clothing be worn in areas where chem cal hazards are present. 30 C. F.R
00 56.20011 & 56.15006; see notes 3 & 4, supra. In addition, the Secreta
has standards that [inmt the exposure of workers to airborne contam nants.

See note 6, supra. |If Alcoa failed to abate a citation alleging a violation
of these standards, MSHA could issue a w thdrawal order pursuant to section

11 Industrial hygienist Weens testified that the conditions at R-300
presented a potential mercury vapor problem because workers could get nercury
on their work boots, track the mercury into confined spaces and expose workers
to harnful concentrations of nercury vapor. Tr. 154, 164. |Industria

hygi eni st Zal esak testified that mercury can be absorbed through inhal ation
and through the skin. Tr. 198. At the time the order was issued, however,
war ni ng si gns and barricades had been posted in the R-300 area in accordance
with 30 CF. R 0O 56.20011. |In addition, it appears that workers did not
regularly enter the area because, as Supervisory Inspector Fink testified, the
R-300 area was only used "occasionally for storage.” Tr. 106. Moreover
MSHA' s investigation reveal ed that there was no detectable nercury vapor in
the breathing zone of workers who might enter the area.
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104(b) of the Mne Act, 30 U . S.C. 0O 814(b). |If Alcoa continued to violate
these standards, it would be subject to the sanctions set forth in sections
104(d) and (e) of the Act, 30 U.S.C. O 814(d) & (e).

Nei t her the judge's nor our decision in this case interferes with the
Secretary's general authority under section 103 of the Act, 30 U.S.C. O 813,
to continue his investigation of the nercury release at Point Confort. W do
not disagree with the Secretary's broad interpretation of section 103(k) of
the Act. Qur conclusion in this case is based solely on the record devel oped
before the judge and we do not suggest that the gradual release of a toxic
substance can never qualify as an accident subject to the provisions of
section 103(k). (Footnote 12)

12 On August 4, 1993, the Secretary asked the Comm ssion to take officia
notice of a docunent published by the EPA in the Federal Register on June 23,
1993, which indicates that the Point Confort facility has been included in a
list of potential hazardous waste sites warranting further investigation by
the EPA. In response, Alcoa asked the Conm ssion to deny the Secretary's
request as "inproper, irrelevant and untinmely." As a general matter, the
record on review before the Comrission is linmted to the record devel oped
before the judge. See e.g., Twentymle Coal Co., 15 FMSHRC 941, 946-47 (June
1993); Union GI Co. of California, 11 FMSHRC 289, 300-01 (March 1989). The
Secretary has not denonstrated the rel evance of the EPA docunment to this
proceedi ng or set forth a conpelling reason why the Commi ssion shoul d take
official notice of it. Accordingly, the Secretary's request is denied.
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I,

Concl usi on
For the foregoing reasons, the judge's decision is affirnmed.
Arl ene Hol en, Chairnman
Ri chard V. Backl ey, Comnri ssioner

Joyce A. Doyl e, Comm ssioner

L. Clair Nel son, Comm ssioner



