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ADM NI STRATI ON ( MSHA)
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M D- CONTI NENT RESOURCES, | NC.

BEFORE: Hol en, Chairman; Backl ey, Doyle and Nel son, Conm ssioners
ORDER
BY THE COWM SSI ON

In this civil penalty proceeding, arising under Federal M ne Safety and
Heal th Act of 1977, 30 U.S.C. O 801 et seq. (1988)("M ne Act" or "Act"),
the Secretary has proposed penalties for 20 citations and orders issued to
M d- Conti nent Resources, Inc. ("Md-Continent"). The proposed penalties were
reassessed by the Secretary as a result of the Comm ssion's decision in
Drummond Co., Inc., 14 FMSHRC 661 (May 1992). On January 19, 1993, the
Secretary and M d-Continent filed with Adm nistrative Law Judge August F
Cetti a Joint Mdtion to Approve Settlement ("Joint Mdtion"). The parties
agreed to reduce the proposed penalty for each citation and order by 40%
Included in the Joint Mdtion was Order of Wthdrawal No. 3412700, issued under
section 104(d)(2) of the Mne Act, which charged M d-Continent with a
violation of 30 C.F.R 0O 75.400. Judge Cetti approved the settlenment on
February 8, 1993.

On Septenmber 7, 1993, the Secretary filed with the Conm ssion's Docket
Ofice a "Corrected Joint Motion to Approve Settlenment" ("Corrected Mtion").
The Corrected Motion states that "[b]y error, Order No. 3412700 issued My 1,
1990, for an alleged violation of 30 C.F.R 0O 75.400, which is the subject
matter of a discretionary review now pending and at issue before the Federa
M ne Safety and Heal th Review Commi ssion ... was included in this reassessnent
case." The parties further state that "this agreenent does not include Order
No. 3412700 issued May 1, 1990, which is pending" review

The judge's jurisdiction over these cases tern nated when his Decision
Approving Settlenent was issued on February 8, 1993. Conmi ssion Procedura
Rul e 69(b), 58 Fed. Reg. 12158, 12171 (March 3, 1993), to be codified at 29
C.F.R 0O 2700.69(b) (1993). Under the Mne Act and the Conmi ssion's
procedural rules, relief froma judge's decision my be sought by filing a
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petition for discretionary review with the Comri ssion within 30 days of its

i ssuance. 30 U.S.C. 0O823(d)(2); 29 CF.R O 2700.70(a). Neither party
filed a petition for discretionary review within the 30-day period and the
Commi ssion did not sua sponte direct this case for review Thus, the judge's
order becane a final decision of the Commi ssion 40 days after its issuance.
30 U.S.C. 0O823(d)(1). Under these circunstances, we deemthe Corrected
Motion to be a request for relief froma final Comm ssion decision
incorporating a late-filed petition for discretionary review. See, e.g.

I sl and Creek Coal Co., 15 FMSHRC 962, 963 (June 1993).

Guided by Fed. R Civ. P. 60(b)(1) & (6), the Commi ssion has afforded
relief fromfinal judgnents on the basis of inadvertence, mni stake, and ot her
reasons justifying relief. See, e.g., Klamath Pacific Corp., 14 FMSHRC 535,
536 (April 1992). The Corrected Mition states that the parties settled Order
No. 3412700 in error. Accordingly, we conclude that the parties should be
granted relief fromJudge Cetti's Decision Approving Settl enment.

For the reasons set forth above, we reopen this proceeding, grant the
Corrected Mdtion and vacate that part of the Judge's decision that approved
settlenent of Order No. 3412700.

Arl ene Hol en, Chairman
Ri chard V. Backl ey, Comni ssioner

Joyce A. Doyl e, Conm ssioner

L. Clair Nel son, Conm ssioner



