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Cct ober 13, 1993

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)

v. : Docket No. VEST 92-519- M

RHONE- POULENC OF WOM NG COMPANY

BEFORE: Hol en, Chairman; Backl ey, Doyle and Nel son, Comm ssioners
DECI SI ON
BY THE COWM SSI ON

This civil penalty proceeding arises under the Federal Mne Safety and
Health Act of 1977, 30 U.S.C. 0O 801 et seq. (1988)("Mne Act" or "Act"). The
i ssue i s whet her Comm ssion Administrative Law Judge John J. Morris erred in
denyi ng the Secretary of Labor's notion to accept the late filing of his
Proposal for Penalty. Judge Morris granted the notion filed by Rhone-Poul enc
of Wom ng Conpany ("Rhone-Poulenc") to dism ss this proceeding on the ground
that the Secretary had not denobnstrated adequate cause for the late filing of
his Penalty Proposal under the Conmm ssion's Procedural Rules
("Rul es").(Footnote 1) 14 FMSHRC 2090 (Decenber 1992) (ALJ) For the reasons
set forth bel ow, we reverse the judge's decision

l.
Factual and Procedural Background

Rhone- Poul enc operates the Big Island Mne and Refinery in Sweetwater
County, Wonmng. On October 2, 1991, an inspector with the Departnent of
Labor's Mne Safety and Health Administration ("MSHA") issued a citation to
Rhone- Poul enc pursuant to section 104(d)(1) of the Mne Act, 30 U S.C. O
814(d)(1), alleging a violation of 30 CF. R 0O 57.12016. On My 26, 1992, the
1 This case involves the Comm ssion's fornmer Procedural Rules. The current
rules becane effective May 3, 1993. See 58 Fed. Reg. 12158-74 (March 3,

1993), to be codified at 29 CF. R Part 2700 (1993). Al references in this
decision to the Commission's Rules are to the forner rules. The tine limts
at issue have not changed.
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Secretary notified Rhone-Poul enc pursuant to Rule 25(Footnote 2) that MSHA was
proposing a civil penalty assessnment of $1,000 for the alleged violation
Included with the notice of proposed penalty assessment was a blue, pre-
printed postcard ("blue card") advising Rhone-Poulenc to sign and return the
postcard to MSHA if it wi shed to contest the proposed assessnent. On June 16,
1992, Rhone-Poul enc sent the blue card to MSHA pursuant to Rul e 26.(Footnote
3) MSHA apparently received Rhone-Poul enc's notice of contest on June 19,
1992.

On August 14, 1992, the Secretary filed his Proposal for Penalty,
pursuant to Rule 27(a), (Footnote 4) along with a Motion to Accept Late Filing
of Proposal for Penalty. Under Rule 27(a) the Secretary was required to file
his Proposal for Penalty within 45 days of recei pt of Rhone-Poul enc's notice
of contest. The Secretary filed the Proposal for Penalty with the Comr ssion
approximately two weeks late. In the nmotion to accept late filing, the
Secretary stated that the penalty proposal was del ayed because the case file
was "sent by [MSHA's] Arlington office to Denver but was not received by the
Denver Office of the Solicitor until August 3, 1992."(Footnote 5)

2 Former Rule 25, provided, in pertinent part:

The Secretary, by certified mail, shall notify
t he operator or any other person agai nst whom a
penalty is proposed of: (a) The violation alleged;
(b) the anpbunt of the penalty proposed; and (c) that
such person shall have 30 days to notify the Secretary
that he wi shes to contest the proposed penalty.

29 C.F.R 0O 2700.25 (1992).

3 Former Rule 26, entitled "Notice of Contest," provided, in pertinent part:

A person has 30 days after receipt of the
notification of proposed assessnment of penalty within
which to notify the Secretary that he wishes to
contest such proposed penalty.

29 C.F.R 0 2700.26 (1992).
4 Former Rule 27, entitled "Proposal for a Penalty," provided, in pertinent
part:
(a) Wien to file. Wthin 45 days of receipt of
atinmely notice of contest of a notification of
proposed assessnent of penalty, the Secretary shal
file a proposal for a penalty with the Comm ssion

29 C.F.R 0O 2700.27 (1992).

5 The notion does not disclose the date on which the file was sent by MSHA' s
Arlington Ofice.
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On August 24, 1992, Rhone-Poulenc filed a notion to dismiss the
proceedi ng, contending that the Secretary had failed to show adequate cause to
justify the late filing. 1In response, the Secretary stated that, due to an
"unusual chain of events, the MSHA civil ... penalty office was faced with a
tremendous and instantaneous influx of new and refiled cases"” at the tinme this
proceedi ng was pending. He stated that MSHA was "suffering froma |ack of
clerical personnel to process this dramatic increase in the caseload." The
Secretary cited two reasons for this increase. First, MSHA was required to
recal cul ate many proposed penalties and to serve amended proposed assessnents
on mine operators because of changes in the Secretary's civil penalty
assessnment regul ations. Second, the Comm ssion's decision in Drumond Co.,
Inc., 14 FMSHRC 661 (May 1992), required MSHA to reassess and refile cases
i nvol vi ng hundreds of citations.

Rel yi ng on the Conmi ssion's decisions in Salt Lake County Rd. Dep't, 3
FMSHRC 1714 (July 1981), and Medici ne Bow Coal Co., 4 FMSHRC 882 (May 1982),
the judge concluded that this case should be dism ssed. The judge held that
the Secretary's explanations for the delayed filing did not neet the "adequate
cause" test established in Salt Lake. 14 FMSHRC at 2091. He determ ned that
the fact that the case was not received by the Solicitor's office in Denver
until August 3 was not adequate cause for the delay. The judge also
determ ned that the unusually high workload cited by the Secretary was caused
by MSHA's "own policy changes and its mstake in trying to enforce its
“excessive history program'" 14 FMSHRC at 2092. The judge held that changes
in adm ni strative policy, an unusually high workl oad and shortage of clerica
personnel do not constitute adequate cause under Salt Lake. He concluded
that, even if the Secretary provi des an adequate explanation for the del ay,

t he proceedi ng may neverthel ess be disnissed if the operator denonstrates that
it was prejudiced by the delayed filing. 14 FMSHRC at 2091. Finally, the
judge held that the Secretary should have filed a motion for an extension of
time within the 45-day period set forth in the Rule. 14 FMSHRC at

2092. (Foot note 6)

The Conmmi ssion granted the Secretary's Petition for Discretionary Review
of the judge's order dism ssing this case.
6 The judge al so rejected Rhone-Poul enc's argunent that the Secretary
vi ol ated section 105(a) of the Mne Act, 30 U S.C. 0O 815(a), by filing the
notification of proposed penalty assessnent 237 days after the citation was
i ssued (Cctober 2, 1991, to May 26, 1992). 14 FMSHRC at 2093. Because Rhone-
Poul enc did not seek review of this ruling or otherwise raise the issue inits
response brief, we do not address it.
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.
Di sposition

The Secretary admits that he filed the Proposal for Penalty out of tine,
but contends that the judge m sapplied the Commi ssion's test for excusing late
filed penalty proposals set forth in Salt Lake and Medi ci ne Bow. (Foot note 7)
He argues that the judge failed to consider the fact that the operator had
actual know edge of the Secretary's allegations in the Proposal for Penalty --
the violation charged and the proposed civil penalty -- and that Rhone-Poul enc
was not prejudiced by the late filing. He contends that dismissal is an
extreme sanction that should not be inposed absent bad faith or prejudice.

The Secretary states that his practice is to file proposals for penalty on
time and that he is aware of only five instances since 1982 when such
proposal s have been filed out of time. The Secretary requests that the

Commi ssion review the facts de novo, including the facts supporting his claim
of a heavy workload set forth in his brief on review, conclude that this

evi dence denonstrates adequate cause for the late filing and reverse the
judge's order disnissing this proceeding.

Rhone- Poul enc contends that the judge's findings of fact are supported
by substantial evidence. It argues that the judge properly applied the facts
of this case to the two-part test set forth in Salt Lake and Medi ci ne Bow and
properly concluded that the Secretary failed to denonstrate adequate cause for
the late filing. It maintains that the judge was correct in not considering
whet her Rhone- Poul enc was prejudiced by the late filing because the
Commi ssion's two-part test contenplates the consideration of prejudice only
after the Secretary has shown adequate cause. Rhone-Poul enc argues that the
Conmi ssi on should not conduct a de novo review of the facts of this case,
consider the new justifications presented in the Secretary's brief on review,
or substitute its judgnent for that of the judge.

In Salt Lake, the Secretary filed his proposal for penalty approxi mately
60 days | ate because of an extraordinarily high caseload and the |ack of
clerical help. 3 FMSHRC at 1714, 1717. The Conmi ssion held that the 45-day
period in Rule 27 is not a statute of linmtations.(Footnote 8) 3 FMSHRC at
1716. The
7 The parties and the judge state that the proposal for penalty should have
been filed by July 31, 1992, 45 days after Rhone-Poulenc mailed its notice of
contest of proposed penalty assessment. It would appear, however, that the
proposal for penalty should have been filed by August 3, 1992, 45 days after
the Secretary received the notice of contest, according to the certified mail

return receipt card. See Ex. A to Rhone-Poulenc's Mtion for Disnmssal. Rule
27(a) provides that a proposal for penalty shall be filed by the Secretary
"[wWlithin 45 days of receipt of a tinmely notice of contest...." See Medicine

Bow, 4 FMSHRC at 882, 884 (enphasis added). This distinction does not affect
our disposition of this proceeding.

8 The Commission held that the 45-day period in Rule 27 inplenents the
provision in section 105(d) of the Mne Act, 30 U.S.C. O 815(d), which
requires the Secretary to "i mmedi ately" advise the Comr ssion when a tinely
contest of a
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Commi ssi on recogni zed that "[s]ituations will inevitably arise where strict
conpliance by the Secretary [will] not prove possible.” 1d. The "drastic
course of dismssing a penalty proposal would short circuit the penalty
assessnment process and, hence, a mmjor aspect of the Mne Act's enforcement
schenme.” 1d. In order to balance considerations of procedural fairness
agai nst the "severe inpact of dismssal of the penalty proposal," the
Commi ssi on concluded that "if the Secretary does seek pernission to file |ate,
he must predicate his request upon adequate cause." |1d. The Com ssion
further held that, in the event the Secretary denonstrates adequate cause,
justice may require that the case neverthel ess be dism ssed if the operator
can denonstrate that it was prejudiced in the preparation of its case by the

stal e penalty proposal. 1d. The Comm ssion determned that the Secretary was
engaged in "volum nous national litigation and m stakes can happen"” and hel d
that the Secretary "mnimally satisfied the adequate cause standard.” 3

FMSHRC at 1717.

In Medicine Bow, the proposal for penalty was filed approximtely 15
days | ate because of the lack of clerical help. 4 FMSHRC at 883, 885. The
Commi ssion reaffirmed the "two-part” test established in Salt Lake. 4 FMSHRC
at 885. The Comm ssion specifically rejected the Secretary's argunent that,
unl ess the delayed filing is caused by "significant mal feasance,"” a penalty
proceedi ng shoul d not be disnm ssed absent a showi ng of prejudice to the
operator. 4 FMSHRC at 885 n.6. The Comnmi ssion determ ned that the Secretary
met the adequate cause test but warned the Secretary that the Commi ssion could
reach a different conclusion in future cases with simlar facts.

W agree with the judge that, under Salt Lake and Medici ne Bow, the
Secretary nust establish adequate cause for the delay in filing, apart from
any consideration of whether the operator was prejudiced by the delay. 1In
general, if the Secretary fails to denonstrate adequate cause, the case may be
subject to dismssal. W disagree, however, with the judge's hol ding that
"[s]ince at |east 1981, an unusually high workload and a shortage of clerica
personnel do not constitute adequate cause." 14 FMSHRC at 2092.

The reasons offered by the Secretary in the present case were the
unusual |y high caseload at the tinme the penalty proposal was issued and a | ack
of clerical help to process those cases. The Commi ssion nay take officia
noti ce of the unique events that transpired in 1992, in which the Comr ssion

8...(continued)

proposed penalty assessnent is filed by an operator. Salt Lake, 3 FMSHRC at
1715. The Conmi ssion noted that Congress, in discussing the filing of an
initial notice of penalty assessnent by the Secretary, indicated that "there
may be circunstances, although rare, when pronmpt proposal of a penalty may not
be possible.” S. Rep. No. 181, 95th Cong., 1st Sess. 34, reprinted in Senate
Subcommittee on Labor, Conmittee on Human Resources, 95th Cong., 2d. Sess.,
Legi sl ative History of the Federal Mne Safety and Health Act of 1977, at 622
(1978). The Senate Comrittee stated that it "does not expect that the failure
to propose a penalty with pronptness shall vitiate any proposed penalty
proceeding.” 1d. 1In Salt Lake, the Commi ssion held that this | anguage
"bespeaks the overriding concern with enforcenent" and rejected the operator's
argunment that Rule 27 established a "statute of limtations." 3 FMSHRC at
1715- 16.
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pl ayed a part. On May 5, 1992, the Conmi ssion issued its decision in
Drumrond, hol ding that the Secretary's Program Policy Letter ("PPL")
establishing his excessive history policy was an invalidly issued substantive
rule that could not be accorded |egal effect. 14 FMSHRC 661, 692.
Accordingly, in Drummond and rel ated cases, the Commi ssion remanded the
proposed penalties to the Secretary for recal cul ati on without use of the PPL
Fol | owi ng that decision, about 2,780 pending cases were renmanded to the
Secretary for reproposal of penalties. See JimWlter Resources, Inc., 15
FMSHRC 782, 785 (May 1993). The Commi ssion has noted that the Secretary
"recal cul ated thousands of penalties that had been proposed pursuant to the
PPL...." JimWlter, 15 FMSHRC at 792. The unusually heavy vol une of penalty
reassessments is a matter of Conm ssion record.

The rapid increase in new civil penalty cases in 1992 is also a matter
of Conmission record. Relying on Salt Lake, Chief Adm nistrative Law Judge
Paul Merlin has excused several late filed penalty proposals based on "the
precipitous rise in the volune of contested cases ... as indicated by the
Commi ssion's own records." Power Operating Co., Inc., 15 FMSHRC 931, 932
(February 1993) (ALJ) (publi shed May 1993). The judge noted that the number of
new cases received by the Comm ssion escalated from 2,029 in Fiscal Year 1990
and 2,267 in Fiscal Year 1991 to 6,032 in Fiscal Year 1992. 15 FMSHRC at 932,
n. 1.

We note that the Secretary's late filing of the Proposal for Penalty is
apparently a rare event. W conclude that the Secretary established adequate
cause for the delayed filing on the basis of MSHA' s unusually heavy 1992
caseload and its shortage of personnel to process this caseload. For the sane
reason, we conclude that adequate cause exists to excuse the Secretary's
failure to file a notion for extension of time within the 45-day peri od.

We agree with the judge that, even if the Secretary provides an adequate
reason for the delay, dism ssal may be warranted if the operator denonstrates
that it was prejudiced. W conclude that Rhone-Poul enc has failed to
denonstrate that it was prejudiced by the 11-day delay in filing. The judge
found that Rhone-Poul enc was not prejudi ced when the Secretary failed to
notify it of the proposed penalty assessnent until 237 days after the citation
was issued. 14 FMSHRC at 2093. He noted that Rhone-Poul enc had asserted it
was "inherently prejudiced" by the delay, but that it failed to allege "any
factual basis to establish such prejudice.” 1d. VWile that finding does not
resol ve the i ssue before us, Rhone-Poulenc has simlarly failed to show that
it was prejudiced by the Secretary's 11-day delay under the Conmi ssion's Rul es
in filing the Proposal for Penalty.
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I,
Concl usi on
For the foregoing reasons, the judge's order dism ssing this proceeding
is vacated and the Secretary's Proposal for Penalty is accepted for filing

this date. This case is remanded to the judge for further proceedings
consistent with this opinion.

Arl ene Hol en, Chairman

Ri chard V. Backl ey, Comm ssioner

Joyce A. Doyl e, Conm ssioner

L. Clair Nelson, Commi ssioner(O



