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Novenber 9, 1993
SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA) ,
on behal f of DONALD L. GREGORY
Petitioner
and
NATI ONAL LABOR RELATI ONS BOARD,
I nt ervenor
v. : Docket No. WEST 92-279-D
THUNDER BASI N COAL COMPANY,
Respondent
SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,
on behalf of LOY D. PETERS
Peti tioner
and
NATI ONAL LABOR RELATI ONS BOARD
I nt ervenor
v, : Docket No. WEST 92-280-D
THUNDER BASI N COAL COVPANY
Respondent
BEFORE: Hol en, Chairman; Backl ey, Doyle, and Nel son, Conm ssioners
DECI SI ON
BY THE COWM SSI ON:
Thi s proceedi ng, arising under the Federal M ne Safety and Health Act of

1977, 30 U.S.C. O 801 et seq. (1988)("Mne Act" or "Act"), involves discrimn -
nati on conpl ai nts brought by the Secretary of Labor ("Secretary") against
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Thunder Basin Coal Conpany (" Thunder Basin") on behalf of Donald L. G egory
(Docket No. WEST 92-279-D) and Loy D. Peters (Docket No. WEST 92-280-D). The
i ssue is whether Administrative Law Judge M chael A. Lasher, Jr., in his order
reported at 14 FMSHRC 1391 (August 1992) (ALJ), erred in dism ssing the two
conpl ai nts because of the Secretary's failure to conply with the judge's
orders conpelling discovery. The Secretary had declined to disclose certain

i nformati on sought during discovery on the grounds that it was protected by
the informant's privilege and that it involved docunments under the control of
anot her federal agency, the National Labor Relations Board ("NLRB").

The Comnmi ssion granted the Secretary's petition for discretionary review
of the judge's order and granted the NLRB's notion to intervene in support of
the Secretary's position. The Comm ssion also pernmtted am cus curiae
participation by the American M ning Congress and the National Coa
Association ("industry amci") in support of Thunder Basin. For the reasons
set forth below, we reverse and remand for further proceedings.

l.
Factual and Procedural Background

Thunder Basin owns several coal nines, including the non-union Black
Thunder M ne in Wom ng. (Footnote 1) 1In 1990, pursuant to the Secretary's
regul ations at 30 C.F. R Part 40 ("Part 40"), sone Bl ack Thunder m ners
desi gnat ed agents of the United M ne Workers ("UMWM"), who did not work at the
mne, as their representatives for purposes of the Mne Act, including
"wal karound" rights under section 103(f) of the Act, 30 U.S.C. 0O 813(f). Both
Gregory and Peters, nmaintenance technicians at the Black Thunder M ne, were
designated as alternate miners' representatives.

On March 11, 1991, Thunder Basin filed a suit against the Departnent of
Labor's Mne Safety and Health Administration ("MSHA") in the United States
District Court for the District of Wonmng to enjoin MSHA fromenforcing its
Part 40 regul ati ons agai nst Thunder Basin. Gregory and Peters testified at
depositions on behalf of MSHA. Peters also testified at the subsequent court
heari ng. (Foot note 2)

1 There has been no hearing in this case. Background information is based on
the parties' pleadings and briefs and the judge's orders.

2 In an unpublished order of March 21, 1991, the District Court issued a
prelimnary injunction enjoining the Secretary fromenforcing Part 40 agai nst
Thunder Basin. The Court concluded that the UMM was i nproperly using the

m ners' representative process under the Mne Act as a tool for union
organi zi ng purposes. On July 21, 1992, the United States Court of Appeals for
the Tenth Circuit vacated the District Court's judgment and remanded the case
to the lower court with instructions to dism ss the proceeding for |ack of
subject matter jurisdiction. Thunder Basin Coal Co. v. Martin, 969 F.2d 970.
The Suprene Court granted Thunder Basin's petition for wit of certiorari
seeking review of the Tenth Circuit's decision. Thunder Basin Coal Co. v.

Rei ch, No. 92-896 (March 8, 1993). The case was argued in the Supreme Court
on Cctober 5, 1993.
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I n Novenmber and December 1991, Peters and Gregory filed discrimnation
conplaints with the Secretary, pursuant to section 105(c) of the Mne Act, 30
U.S.C. 0O 815(c).(Footnote 3) After investigating the conplaints, the
Secretary, on February 24, 1992, filed discrimnation conplaints on behalf of
Gregory and Peters, alleging that Thunder Basin had discrimnated agai nst them
because of their cooperation with MSHA in the Thunder Basin litigation.
According to the conplaints, Peters had been reprimanded and given a negative
performance appraisal, while Gregory had been subjected to several instances
of harassnment. The conplaints also asserted that Thunder Basin had refused to
recogni ze Gregory and Peters as alternate miners' representatives. Thunder

3 Section 105(c) provides in pertinent part:

Di scrimnation or interference prohibited; conplaint;
i nvestigation; determ nation; hearing

(1) No person shall discharge or in any manner
di scrim nate agai nst or cause to be di scharged or
cause discrimnation against or otherwise interfere
with the exercise of the statutory rights of any
m ner, representative of mners or applicant for
enpl oynment in any coal or other mine subject to this
[ Act] because such miner ... has instituted or caused
to be instituted any proceedi ng under or related to
this [Act] or has testified or is about to testify in
any such proceedi ng, or because of the exercise hy
such miner ... on behalf of hinself or others of any
statutory right afforded by this [Act].

(2) Any miner or applicant for enployment or
representative of mners who believes that he has
been di scharged, interfered with, or otherw se
di scri m nated agai nst by any person in violation of
this subsection may, within 60 days after such
violation occurs, file a conplaint with the Secretary
al I egi ng such discrimnation. Upon receipt of such
conpl aint, the Secretary shall forward a copy of the
conplaint to the respondent and shall cause such
i nvestigation to be made as he deens appropriate...

I f upon such investigation, the Secretary determ nes
that the provisions of this subsection have been

violated, he shall imediately file a conplaint with
the Conmmi ssion, with service upon the alleged violator
and the mner, ... alleging such discrimnation or

i nterference and propose an order granting appropriate
relief. The Conm ssion shall afford an opportunity
for a hearing ... and thereafter shall issue an order,
based upon findings of fact, affirm ng, nodifying, or
vacating the Secretary's proposed order, or directing
ot her appropriate relief. Such order shall becone
final 30 days after its issuance.
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Basi n answered on March 16, 1992, denying that it had discrim nated agai nst
the conpl ai nants. The conpl aints were consolidated for hearing.

In the nmeantinme, the UMM filed an unfair |abor practice charge with the
NLRB on January 30, 1992, alleging that Thunder Basin had discrim nated
agai nst Peters and six other mners in order to discourage their nenbership in
the UMM in violation of sections 8(a)(1) and (a)(3) of the National Labor
Rel ations Act ("NLRA"), 29 U.S.C. 0O 158(a)(1) and (a)(3) (1988). On Apri
29, 1992, the NLRB issued a conplaint alleging that Thunder Basin had
committed various unfair |abor practices in an attenpt to di scourage Thunder
Basi n enpl oyees from supporting the UMM. Anpbng ot her things, the conpl aint
al l eged that Thunder Basin had given Peters a negative performance appraisa
due to his union activities. The conplaint did not nention Gegory by nane.

In deposition notices in the Mne Act proceeding, directed to both
Gregory and Peters and filed with the judge on May 18, 1992, Thunder Basin

requested the conplainants "to produce ... the originals and all non-
conform ng copies of all notes, menoranda, [and] witten statenents given to
any governmental agency ... which in any way relate to [conpl ai nants']
allegations in this action....” On June 9, 1992, Thunder Basin deposed
Gregory.

Counsel for Thunder Basin asked Gregory whether he had "any statenents,
notes or nenoranda" that he may have given to a government agency relating to
his Mne Act conplaint, and Gregory responded that he did not. Dep. Tr. 10-
11. Gegory was asked whether he had given any such statements and replied
that he had not. Dep. Tr. 11. Counsel asked G egory whether he was aware of
"any other notes or letters or other witten docunents that may be in
exi stence that relate to [his] claims in this action.”" I1d. Gegory asked to
speak with the Secretary's counsel. 1d. The Secretary's counsel stated that
Gregory was not obligated to provide information regardi ng "anything he's
given to the NLRB." 1d. Thunder Basin's counsel then asked Gregory whet her
he had given any statenments about his treatment by Thunder Basin to anyone
el se and the Secretary's counsel again objected. Dep. Tr. 12-14. Counse
al so asked Gregory whet her he believed that any of the all eged mstreatnment he
had received was tied to any union activities, and the Secretary's counse
instructed Gregory not to answer the question. Dep. Tr. 130-31

On June 24, 1992, Thunder Basin filed a notion to conpel discovery. It
requested the judge to direct a response to questions relating to any oral or
written statenents that Gregory may have given to any other governnental
agency regarding his treatnent by Thunder Basin, to require production of any
such witten docunents, and to permit inquiry into whether Gregory believed
that any all eged mstreatment he had received was tied to his union
activities. Thunder Basin argued that such information was rel evant for
eval uati on of whether the alleged nmistreatment stemmed fromthe exercise of
M ne Act rights or fromunion activities protected under the NLRA, and for
pur poses of inpeachnent. Mtion to Conpel at 3. The Secretary opposed the
nmoti on, asserting that the informati on sought was protected by the informant's
privil ege.
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The judge, on July 8, 1992, issued an order granting Thunder Basin's
nmotion to conpel. The judge found that the requested information could revea
i nconsi stenci es, thus providing i npeachnent material for the forthcom ng
trial. July 8 Order at 1-2. The judge directed the Secretary to make G egory
avail abl e for deposition on such matters but only "for the |inted purposes
indicated in the Motion...." July 8 Order at 2 (enphasis in original).

The Secretary filed a notion for reconsideration and, on July 20, 1992,
the judge issued a second order, "affirm ng" his prior order. The judge
enphasi zed that the discovery authorized in his prior order was "linted to
guestions and/or documents |leading to i npeachnent material (prior inconsistent
statenments made by [Gregory]) which may al so be relevant to the anticipated
“notivation' issue.” July 20 Order at 3. The judge stated:

[ Al s Respondent contends, to "the extent M. Gregory
may have told (the NLRB) a different story, whether
with regard to the ways in which he believes he was

m streated or the reasons for that mstreatnment” [such
areas] may be inquired into on discovery, and if

i nconsistent to his testinmony in this action, be

adm ssi bl e at heari ng.

Id. The judge al so prohibited Thunder Basin fromusing the deposition to
learn the identity of other informants. 1d.

The Secretary, on August 6, 1992, filed a Notice Regardi ng Di scovery on
behal f of Gregory and Peters, indicating that he would not conply with the
directed discovery. The Secretary relied on the informant's privilege and
al so stated that he did not have custody or control of any docunent or
i nformati on that the conpl ai nants may have provided to another agency.
Anticipating that the judge would rule consistently as to Peters, the parties,
on August 7, 1992, filed a stipulation requesting the judge to enter an
i dentical discovery order with respect to Peters. On that date, Thunder Basin
al so moved for sanctions and dism ssal of both cases on the basis of the
Secretary's refusal to conply with the judge's earlier discovery orders. On
August 11, the judge issued an order conpelling discovery in the Peters case.

On August 14, 1992, the judge, citing Secretary on behalf of Logan v.
Bright Coal Co., 6 FMSHRC 2520 ( Novenber 1984), issued his decision and order
di sm ssing both conpl ai nts because of the Secretary's failure to conply with
his orders conpelling discovery. The judge indicated that any statenments that
the conpl ai nants may have given to other government agencies "are either in
the possessi on of Conplai nants or can be obtained by them" that production of
any such documents was thus proper, and that their availability "was gl ossed
over [by] the Secretary...." 14 FMSHRC at 1392. The judge found that the
mat eri al sought was "plainly relevant” and enphasi zed that his orders
contai ned "protective |anguage.” 1d. He reiterated his view that any such
material could be useful for inpeachnent purposes. 1d. He noted that "[i]n
view of the information already contained in the Commission files, | find the
Secretary's assertion of informant's privilege a transparency." Id.
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At the time the judge issued his August order, the NLRB unfair | abor
practice proceedi ng was pending, with a hearing schedul ed for Cctober 1992.

.
Di sposition of Issues
A Parties' Argunents on Review

The Secretary argues that the informant's privilege protects the
conpl ai nants from having to di scl ose whether they were NLRB i nformants and
from having to produce any confidential statenents that they may have given
the NLRB as part of its unfair |abor practice investigation of Thunder Basin.
The Secretary and the NLRB contend that the release of any such protected
mat eri al woul d i npede the NLRB's enforcenent of the NLRA. The Secretary
further argues that, having found the material relevant, the judge failed to
apply the principles announced by the Conmmission in Bright to determ ne
whet her the informant's privilege attached and, if so, to bal ance whet her the
operator's need for the material was greater than the Secretary's need to
mai ntain the privilege in the public interest.

The NLRB asserts that application of the Bright test would show that the
public interest in efficient enforcement of the NLRA, and an informant's right
to be protected against retaliation, outweigh Thunder Basin's need for any
statements that the conplai nants nay have given the NLRB. The NLRB states
that it has a vital interest in maintaining confidentiality of w tnesses'
identity and statenments in order to assure continued reporting of violations.
The Secretary and NLRB contend that Thunder Basin's need for the information
is not great because it is based only on the surmise that the information my
be inconsistent with the conplainants’ M ne Act statements. Moreover, the
materi al s sought are extraneous because Thunder Basin has obtained fromthe
Secretary the material related to the Mne Act proceeding.

The NLRB al so nmintains that the "official information" privilege
applies to its materials, as they would be contained in governmental
i nvestigation files. NLRB Br. 14-16.

Thunder Basin argues that the judge properly ordered discovery because
the informati on sought was clearly relevant to the conplai nants' statenments
about their alleged discrimnatory treatnment. The operator sought discovery
fromthe conplainants, not from MSHA or the NLRB and consequently the
informant's privilege is not properly invoked by those agencies. The operator
and the industry amci argue that the informant's privil ege does not apply
because the identities of Gregory and Peters were disclosed in the NLRB
proceedi ng and t he underlying purpose of the privilege precludes its
application where the informant's identity has been reveal ed. The operator
and amici assert that, even if the informant's privilege is applicable,
Thunder Basin's need for the material outweighs any public interest under a
Bri ght bal ancing test. They also contend that the official information
privilege may not be invoked on review because it was not raised before the
judge and, even if it has now been properly raised, the privilege does not
apply to the materials sought. 1In reply, the NLRB argues that the officia
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information privilege was properly raised for the first time in its notion to
i ntervene because it had not been a party before the judge.

B. Appl i cabl e General Principles

The essential question presented on review is whether a conpl ai nant
represented by the Secretary may be required to di scl ose whether he was al so
an informant in an NLRB unfair |abor practice investigation and, if so, to
produce any statenents he gave to the NLRB. The Secretary provi ded Thunder
Basin with copies of Gregory's MSHA statenments; the general availability of a
conplainant's statements to MSHA is not in dispute. See Bright, 6 FMSHRC at
2520.

In reviewing clainms that a judge erred in a discovery dispute, the
Commi ssi on cannot nerely substitute its judgnent for that of the judge.
Asarco, Inc., 12 FMSHRC 2548, 2555 (Decenber 1990)("Asarco I"). A Conmi ssion
judge is granted wi de discretion in discovery matters. |In Re: Contests of
Respirabl e Dust Sanple Alteration Citations, 14 FMSHRC 987, 1005 (June
1992) (" Dust Sanple Cases"). The Commission's role is to determ ne whether the
judge's factual determ nations are supported by the record and whet her he
correctly interpreted and applied the | aw or otherw se abused his discretion
Asarco |, 12 FMSHRC at 2555. See also Asarco, Inc., 14 FMSHRC 1323, 1327-28
(August 1992) (" Asarco I1").

Commi ssi on Procedural Rule 61, 58 Fed. Reg. 12158 (March 3, 1993;
effective May 3, 1993), to be codified at 29 C.F.R 0O 2700.61, provides that,
"except in extraordinary circunstances," a judge "shall not ... disclose or
order a person to disclose to an operator or his agent the name of an
i nformant who is a miner."(Footnote 4) The informant's privilege is based on
t he Suprenme Court's discussion in Roviaro v. United States, 353 U S. 53
(1957). The informant's privilege is the right of the governnent to w thhold
fromdisclosure the identity of persons furnishing i nformation on violations
of the lawto | aw enforcenent officials. Bright, 6 FMSHRC at 2522-23. In
general, the privilege protects against the disclosure of an informant's
identity and agai nst the rel ease of those portions of witten statenents that
could reveal an informant's identity. The Conmi ssion has enphasi zed -- and
all parties to the present proceeding agree -- that the privilege is
qualified. Where disclosure is essential to the fair determi nation of a case,
the privilege nust yield or the case may be dismi ssed. Bright, 6 FMSHRC at
2523.

In Bright and subsequent cases, the Comnr ssion has set forth a framework
for anal ysis of whether an informant's identity and statenents should be
di sclosed. First, the judge nmust determ ne whether the information requested
is relevant. See Asarco |l, 14 FMSHRC at 1327; Asarco |, 12 FMSHRC at 2553.
Second, if the judge concludes that the material is relevant, he mnust
determi ne whether it is privileged; the burden of proving facts necessary to
support the privilege rests with the governnent. See Asarco |, 12 FMSHRC at
2553; Bright, 6 FMSHRC at 2523. Third, if the qualified privilege exists, the
4 The present Commission rule carries forward unchanged the Commi ssion's
prior informant's rule, 29 C.F.R 0O 2700.59 (1992).
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judge shoul d conduct a bal anci ng test.

The Conmi ssion described this test in Bright:

Recogni zing that the informer's privilege is
qualified, if the judge concludes that the privilege
is applicable, he should next conduct a bal ancing test
to determ ne whether the respondents' need for the
information is greater than the Secretary's need to
mai ntain the privilege to protect the public interest.
Drawi ng the proper bal ance concerning the need for
di scl osure will depend upon the particular
circunstances of [the] case, taking into account the
vi ol ati on charged, the possible defenses, the possible
significance of the inforner's testinony, and other
rel evant factors. Anmong the relevant factors to be
considered are the possibility for retaliation or
harassment, and whether the information is avail able
from sources other than the governnent.

The burden of proving facts necessary to show
that the information is essential to a fair
determ nation rests with the party seeking disclosure.
Hodgson v. Charles Martin Inspectors of Petrol eum
Inc., 459 F.2d [303] at 307 [(5th Cir. 1972)]. In
this regard a denonstrated, specific need for materia
may prevail over a generalized assertion of privilege.
Bl ack v. Sheraton Corp. of Anerica, 564 F.2d [531] at
545 [(D.C. Cir. 1977)]. Some of the factors bearing
upon the issue of need include whether the Secretary
is in sole control of the requested material or
whet her the material which respondents seek is already
within their control, and whether respondents had
ot her avenues avail able fromwhich to obtain the
substantial equival ent of the requested materi al

6 FMSHRC at 2526.
C. Informant's Privil ege

Applying the principles of Bright, we agree with the judge's threshold
determination that the information sought was relevant in the context of
Commi ssi on di scovery. 14 FMSHRC at 1392. See Conmi ssion Procedural Rule
56(b), 58 Fed. Reg. 12158 (March 3, 1993; effective May 3, 1993), to be
codified at 29 C.F. R 0O 2700.56(b) (di scovery permtted of any relevant matter
that is admi ssible evidence or appears likely to lead to the discovery of
admi ssi bl e evi dence) .

We di sagree, however, with the judge's determ nation that a qualified
informant's privilege did not attach to the information sought by the
operator. The judge concluded that Gregory had apparently been identified as
an i nformant because he was naned as a discrimnatee in the NLRB proceeding
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and, thus, any claimof privilege had been waived. July 20 Order at 3. In
fact, as discussed below, Gregory was not named in the NLRB conpl aint.
Presumabl y, the judge reached an identical conclusion as to Peters, who was
actual ly named in the NLRB conpl aint.

In general, an individual's claimto the protection of the informant's
privilege may be waived if he is identified or otherwi se reveal ed as an
i nformant. See generally Roviaro, 353 U.S. at 60 & n.8. The Commission's
deci si ons, however, have recognized the inportance of this privilege. See

Asarco |l, 14 FMSHRC at 1327; Bright, 6 FMSHRC at 2522-25. Further, our
Procedural Rule 61 permits disclosure of an informant's identity only in
"extraordinary circunstances."” Accordingly, we will not consider that an

i nformant has been identified or the privil ege wai ved except where there is an
express identification of an individual as an informant or an express waiver
of that individual's claimof privilege. See, e.g., Dole v. Loc. 1942, |BEW
870 F.2d 368, 375 (7th Cir. 1989).

Here, the UMM, not Gregory or Peters, was the charging party in the
NLRB proceedi ng. Although the judge indicated that Gregory had been named as
a discrimnatee in the NLRB's unfair |abor practice conplaint, Gegory is not
mentioned in that conplaint. While Peters is included therein as a
di scrim natee, as the NLRB notes, such inclusion is not tantamunt to
di scl osure of Peters as an informant. See NLRB Reply Br. at 5-6. O her
sources of information regarding Peters were available to the NLRB, and we
hold that, in the circunstances presented, Peters' inclusion in the NLRB
conpl aint does not, in itself, constitute identification of himas an
i nformant or a waiver of the privilege.

Accordi ngly, we conclude that neither Gregory nor Peters has been
expressly identified as an NLRB informant and that the informant's privil ege
has not been waived as to either individual. Therefore, we hold that a
qualified privilege exists as to whether either Gregory or Peters gave an ora
or witten statenent to the NLRB. W reverse as legal error the judge's
determination to the contrary.

W remand this matter to the judge so that he may carry out the required
bal anci ng of conpeting interests pursuant to Bright.(Footnote 5) The
privilege protects information that would di scl ose whet her the conpl ai nants
gave statenments to the NLRB and is to be bal anced agai nst the operator's need
for that information.

The judge shall permt the NLRB, as the custodi an of any such state-
ments, to be heard on its need to maintain the privilege to protect the public
interest and its own enforcenent responsibilities under the NLRA. The judge
shal | eval uate Thunder Basin's need during discovery for information that
woul d di scl ose whet her conpl ai nants were NLRB i nformants and whether that need
cannot be satisfied adequately at trial, if either conplainant is called to
5 While sone | anguage in the judge's orders suggests bal ancing, his
concl usi ons appear to rest on his determ nation that the privilege had been
effectively waived.
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testify. See Asarco |, 12 FMSHRC at 2561 n. 3.

If the judge determines in his analysis pursuant to Bright that the
information is not discoverable, the judge may at trial order disclosure of
informants' statenments. See generally Jencks v. United States, 353 U. S. 657,
667-69 (1957); 18 U.S.C. 0O 3500 (1988)(Jencks Act). We note that the NLRB
itself turns over at trial, for cross-exam nation purposes, a witness's prior
statenents relative to the subject matter of his testimony. 29 CF.R O
102. 118(b)-(d) (NLRB "Jencks" procedure).

We reject the argunent raised by Thunder Basin and industry amci that
the informant's privilege cannot be invoked by the Secretary because the
operator sought the information directly fromthe conplainants and not from
t he government. The Secretary here, in representing the alleged discrinmn-
natees, is carrying out his enforcenent responsibilities under section
105(c)(2) of the Mne Act. The informant's privilege is essentially the
government's right to withhold certain information to protect individua
i nformants. Bright, 6 FMSHRC at 2522-23.

If the judge concludes on remand that the informant's privil ege
out wei ghs the operator's need for the information during the discovery phase,
he need not reach the official information privilege and shall order this case
to proceed. |If he finds that the informant's privilege should yield, he shal
resolve the official information privilege issue before directing disclosure
of the information sought.

D. Oficial Information Privilege

The NLRB argues that any statements given to it by Gregory and Peters
are protected by the official information privilege. As the operator and
i ndustry ami ci assert, this issue is raised for the first time on review and
was not presented to the judge. Section 113(d)(2)(A)(iii) of the Mne Act, 30
US.C 0O823(d)(2)(A)(iii), bars the Comm ssion, unless good cause is shown,
from consi deri ng questions upon which a judge had not been afforded an
opportunity to pass. W conclude that, in the unusual circunstances
presented, good cause has been shown. This matter was di smissed during the
di scovery stage. W believe that the NLRB, as a practical matter, could not
have been expected to intervene prior to the judge's dism ssal order
Therefore, we will permit the NLRB and the other parties to be heard on remand
regardi ng this issue.

The official information privilege protects governnental investigative
files. Friedman v. Bache Hal sey Stuart Shields, Inc., 738 F.2d 1336, 1341
(D.C. Cir. 1984). This privilege prevents the unwarranted di scl osure of
docunents from | aw enforcenent investigatory files as well as testinony about
that information. |In re Sealed Case, 856 F.2d 268, 271 (D.C. Cir. 1988). The
reason for protecting investigative files is simlar to that for the
informant's privilege: the need for free disclosure to the governnent. In
general, this privilege may be invoked in M ne Act proceedi ngs. See Dust
Sanpl e Cases, 14 FMSHRC at 1008-09. We renmand so that the judge nmay detern ne
if this privilege has been properly invoked and is applicable in this case.
See Seal ed Case, 856 F.2d at 271; Dust Sanple Cases, 14 FMSHRC at 999-1001
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1009. The official information privilege, like the informant's privilege, is
qualified and is subject to a sinmlar balancing of the government's interest
in non-disclosure and the operator's need for the information prior to
hearing. Sealed Case, 856 F.2d at 272. On remand, the judge shall determ ne
and apply the appropriate factors for a bal anci ng anal ysi s.

E. Addi tional Discovery Protection

In the event the judge determ nes that neither privilege outweighs the
operator's need for information now, he shall order disclosure. W concur
with the other protections set forth by the judge in his discovery orders.
Shoul d di scl osure be ordered, the Secretary shall protect against the
di scl osure of the nanes of other informants. The operator is entitled to
pursue only the specific information previously recognized by the judge in his
di scovery orders. (Footnote 6) See 14 FMSHRC at 1392.

6 The operator and industry ami ci contend that sustaining the Secretary's
claimof privilege would conflict with the Menorandum of Under st andi ng
executed by the Secretary and the General Counsel of the NLRB (45 Fed. Reg.
6189 (January 25, 1980))("MAU'), which states that the NLRB should "defer or
di sm ss" an unfair |abor practice charge whenever a conplaint related to the
sane factual matters is also brought under section 105(c) of the M ne Act.
The record contains no evidence that the two sets of conplaints are factually
identical. |In any event, we conclude that the MOU is not binding on either
agency. See generally Brock v. Cathedral Bluffs Shale Gl Co., 796 F.2d 533,
536-37 (D.C. Cir. 1986).
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I,

Concl usi on

For the foregoing reasons, we vacate the judge's July and August 1992
di scovery orders and his disnm ssal order of August 14, 1992. This matter is
reinstated and is remanded to the judge for further proceedi ngs consi stent
with this opinion.

Arl ene Hol en, Chairman

Ri chard V. Backl ey, Comm ssioner

Joyce A. Doyl e, Conm ssioner

L. Clair Nel son, Conmm ssioner



