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SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)

V. ; Docket No. CENT 91-197-A

Pl TTSBURG & M DWAY COAL M NI NG
COVPANY

BEFORE: Hol en, Chairman; Backl ey, Doyle, and Nel son, Comni ssioners
DECI SI ON
BY THE COWM SSI ON

This civil penalty proceeding arises under the Federal Mne Safety and
Health Act of 1977, 30 U.S.C. O 801 et seq (1988)("Mne Act" or "Act"). The
i ssue is whether Pittsburg & M dway Coal M ning Company ("P&M') violated 30
C.F.R [0O77.410(a)(1990) (Footnote 1) and, if so, whether the violation was
significant and substantial in nature ("S&S").(Footnote 2) Admnistrative Law
Judge John J. Morris found that P&M viol ated section 77.410(a) and that the
violation was S&S. 14 FMSHRC 1941 (Novenber 1992)(ALJ). The Commi ssion
granted P& s petition for

1 Section 77.410(a) requires, as pertinent:

(a) Mbbile equipnment such as front-end | oaders,
forklifts, tractors and graders, and trucks, except
pi ckup trucks with an unobstructed rear view, shall be
equi pped with a warni ng device that--

(1) Gves an audible alarmwhen the equi pnent
is put in reverse;
2 The S&S term nology is taken from section 104(d)(1) of the Act, 30 U S.C. O
814(d) (1), which distinguishes as nore serious in nature any violation that
"could significantly and substantially contribute to the cause and effect of a
m ne safety and health hazard...."
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di scretionary review, which challenges both these findings.(Footnote 3) For
the reasons that follow, we vacate the judge's decision and remand for further
proceedi ngs.

l.

Factual and Procedural Background

On February 25, 1991, Inspector Donal d Jordan of the Departnent of
Labor's Mne Safety and Health Administration ("MSHA") inspected P&V s York
Canyon surface mine in Colfax County, New Mexico. Jordan inspected an
expl osi ves supply truck around which mners were working. Jordan deternned
that the audible alarm which sounds when the truck is in reverse (the "backup
alarnt), was not working. As a result, Jordan issued a citation to P&M under
section 104(a) of the Mne Act, 30 U.S.C. 0O 814(a), charging P&RMwith a
violation of section 77.410(a). Jordan designated the violation S&S

Because he found that the truck had an inoperative backup alarm the
judge affirned the citation. 14 FMSHRC at 1945. He also found the violation
to be S&S because nminers work in close proximty to the truck and because a
truck backing into a mner would cause reasonably serious injuries or a
fatality. Id.

.
Di sposition

P&M ar gues that, because the vehicle is a pickup truck, a backup al arm
is not required if there is an unobstructed rear view and here the judge found
arelatively clear rear view See 14 FMSHRC at 1945. In challenging the
judge's S&S finding, P&M asserts that the judge erred in failing to address
whet her the violation presented a reasonable |ikelihood of injury and in
failing to address how the relatively clear rear view would bear upon the risk
of injury.

The Secretary concedes that, because the judge applied an outdated
standard, the case should be remanded for further analysis. The Secretary
argues, however, that, because the truck did not have an unobstructed rear
view, P&M viol ated the standard and the violation was S&S

We agree that the standard applied by the judge was not in effect when
the citation was issued. See 14 FMSHRC at 1944 n.2; 30 CF.R 0O 77.410
(1988). Effective Septenmber 18, 1989, an exception was provided to the backup
alarmrequirement for "pickup trucks with an unobstructed rear view. " 54 Fed.
Reg. 30515, 30517 (July 20, 1989).
3 In his decision, the judge ruled on two other citations issued to P&M
Because the citations were issued in different areas of the nine, involved
different facts, and alleged dissimlar violations of the Secretary's safety
standards, we have issued a separate decision for each citation.
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Because the judge relied upon an outdated standard, he did not determ ne
whet her the exception provided in section 77.410(a) should be applied. W
remand this case to the judge for that determination. |If the judge finds that
P&M vi ol ated the standard, he should determ ne whether the violation was S&S
and assess an appropriate civil penalty.

[,
Concl usi on
For the foregoing reasons, we vacate that part of the judge's decision
in which he found that P&M viol ated section 77.410(a) and that the violation

was S&S. We remand this case for further proceedi ngs consistent with this
deci si on.

Arl ene Hol en, Chairman

Ri chard V. Backl ey, Comnr ssi oner

Joyce A. Doyl e, Comm ssioner

L. Clair Nel son, Comm ssioner(d



