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Pl TTSBURG & M DWAY COAL M NI NG
COVPANY

BEFORE: Hol en, Chairman; Backl ey, Doyle, and Nel son, Comni ssioners
DECI SI ON
BY THE COWM SSI ON

This civil penalty proceeding arises under the Federal Mne Safety and
Health Act of 1977, 30 U.S.C. 0O 801 et seq. (1988)("Mne Act" or "Act"). The
i ssue is whether Pittsburg & M dway Coal M ning Company ("P&M') violated 30
C.F.R 0O 77.1104, (Footnote 1) and, if so, whether the violation was
significant and substantial in nature ("S&S").(Footnote 2) Admnistrative Law
Judge John J. Morris concluded that P&M had not violated section 77.1104. 14
FMBHRC 1941 (Novenber 1992) (ALJ). The Commi ssion granted the Secretary's
petition for discretionary review of that finding.(Footnote 3) For the
reasons that follow, we vacate the judge's decision and remand for further
proceedi ngs.

1 Section 77.1104 requires:

Conbustible materials, grease, lubricants,

paints, or flammble Iiquids shall not be allowed to

accurul ate where they can create a fire hazard.
2 The S&S term nology is taken from section 104(d)(1) of the Act, 30 U S.C. O
814(d) (1), which distinguishes as nore serious in nature any violation that
"could significantly and substantially contribute to the cause and effect of a

m ne safety or health hazard...."

3 In his decision, the judge ruled on two other citations issued to P&M
Because the citations were issued in different areas of the nine, involved
different facts, and alleged dissimlar violations of the Secretary's safety
standards, we have issued a separate decision for each citation.
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l.

Factual and Procedural Background

On February 25, 1991, Donald Jordan, an inspector of the Departnment of
Labor's Mne Safety and Health Administration ("MSHA"), inspected a building
housi ng a coal transfer point at P& s York Canyon surface mne in Colfax
County, New Mexico. Jordan observed accunul ati ons of float coal dust m xed
with oil on the flat netal surfaces of two 460-volt A C. energized notors.

Fl oat coal dust and oil had al so accumnul ated on the floor surrounding the
not or s.

Jordan determ ned that the accumnul ati ons viol ated section 77.1104 and
i ssued a citation under section 104(a) of the Mne Act, 30 U S.C. 0O 814(a).
Jordan designated the violation S&S

The judge held that, in order to prove a violation, the Secretary was
required to show that a fire hazard had been created by the accurul ati ons of
combustible materials. 14 FMSHRC at 1946. The judge concl uded that the
Secretary did not prove a violation because he failed to establish the
presence of an ignition source and fuel to support a fire. 14 FMSHRC at 1947.
Accordingly, the judge vacated the citation. Id.

.
Di sposition

The Secretary argues that the judge applied an erroneous |egal analysis
in determ ning whether a violation had occurred. The Secretary asserts that,
under section 77.1104, he need only prove that a hazard could arise, not that
the hazard probably would arise and result in an injury. The Secretary asks
the Commi ssion to remand the case to the judge to apply the proper standard of
proof in determ ning whether a violation occurred and to determ ne whether the
violation, if found, was S&S. (Footnote 4) |n response, P&M argues that the
Secretary did not carry his burden of proving that the materials observed by
the inspector violated the safety standard.

The judge relied upon the Comm ssion's decision in Texasgulf, Inc., 10
FMSHRC 498 (April 1988), in which the Conm ssion anal yzed whet her a
"confluence of factors" created a fire hazard that was S&S. 14 FMSHRC at
1946. The judge stated that he relied upon Texasgulf because it contained
anal ytical approach useful for determ ning the reasonable likelihood of a
conmbusti on hazard resulting in an ignition or explosion." 1d. The judge
credited the testinony of P&M s safety nmanager, M chael Kotrick, who testified

an

4 A violation is properly designated as S&S "if, based on the particular
facts surrounding that violation, there exists a reasonable |ikelihood that
the hazard contributed to will result in an injury or illness of a reasonably
serious nature." Cenent Division, National Gypsum Co., 3 FMSHRC 822, 825
(April 198l).
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as to the conditions necessary for a fire and the flammbility of the
accunul ations. 1d.

Section 77.1104 prohibits accunul ations that "can create a fire hazard."
The Secretary states that he is required "to prove that a hazard could arise"
and that the "cited conditions created a possibility of fire." S. Br. at 5, 6
(enmphasis in original). 1In considering whether P&M vi ol ated the regul ation
the judge essentially required the Secretary to prove that an ignition or
expl osion was reasonably likely to occur. Thus, we agree with the Secretary
that the judge erred in his analysis in inposing on the Secretary a greater
burden of proof than is required by the standard. However, the Secretary has
failed to set forth what he believes is necessary to establish a violation

Because the Secretary provides |little additional guidance beyond
repeating the | anguage of the standard, we are unable to evaluate the nerits
of his position. Accordingly, we remand this proceeding to the judge to allow
the parties to supplenment their briefs concerning the neaning and scope of
section 77.1104. The judge should then determ ne whet her P&M vi ol ated t hat
section; if so, he should consider whether the violation was S&S and assess an
appropriate civil penalty.

M.
Concl usi on

For the foregoing reasons, we vacate that part of the judge's decision
in which he found that P&M did not violate section 77.1104. W remand this
case for further proceedings consistent with this decision

Arl ene Hol en, Chairman

Ri chard V. Backl ey, Comnri ssioner

Joyce A. Doyl e, Conm ssioner

L. Clair Nelson, Commi ssionerQd



