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TEMPORARY REI NSTATEMENT
PROCEEDI NG

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)
on behal f of LOY PETERS, :
DONALD GREGORY, and : Docket No. WEST 93-652-D
DARRYL ANDERSON, :
Conpl ai nant s

V.

THUNDER BASI N COAL COMPANY,
Respondent

DECI SI ON

In this discrimnation proceeding arising under the Federal Mne Safety
and Health Act of 1977, 30 U.S.C. 0 801 et seq. (1988)("the Mne Act"),
Thunder Basin Coal Company ("respondent") has filed a petition for
di scretionary review of Admi nistrative Law Judge Arthur J. Anthan's Novenber
2, 1993, order of tenporary reinstatement, issued pursuant to Comr ssion
Procedural Rule 45, 58 Fed. Reg. 12158 (March 3, 1993), to be codified at 29
C.F.R 0O 2700.45 (1993). W grant respondent's petition for discretionary
review and, for the reasons that follow, affirmthe judge's order requiring
the tenporary reinstatenent of Loy Peters, Donald Gregory, and Darryl Anderson
("conpl ai nants").

Conpl ai nants were enpl oyed at respondent's Black Thunder nine as
techni ci ans-wel ders when they were laid off on July 8, 1993. On August 31
1993, conplainants jointly filed a discrimnation conplaint with the Secretary
of Labor ("Secretary") pursuant to Section 105(c)(2) of the Mne Act, alleging
illegal discharge. Followi ng an investigation, the Secretary determ ned that
the discrimnation conplaint filed by the mners was not frivol ous and on
Septenber 24, 1993, filed an application for tenporary reinstatement. The
Secretary all eged that each of the conplainants was illegally discharged in
retaliation for exercising specified statutory rights protected under the M ne
Act. Respondent contended that the term nation of the three conpl ai nants
occurred as a result of a legitinmte business decision to reduce its work
force at the Black Thunder M ne by 34 miners. On Cctober 20 and 21, 1993, an
evidentiary hearing on the application was held. On Novenmber 2, 1993, the
judge issued his decision, concluding that the conplaint of illegal discharge
filed by the three m ners was not frivol ous.
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After conducting an extensive evidentiary hearing consisting of
testimony from seven witnesses and the adnmission into evidence of 50 exhibits,
the judge eval uated the evidence as to each individual conplainant and
concl uded, "[T]he Secretary has nmet his burden in establishing that the
di scrim nation conplaints of Loy Peters, Darryl Anderson, and Donald G egory
alleging retaliatory discharge on July 8, 1993 are 'not frivolous."'" Slip
op. at 12

As the Commi ssion has previously stated, "The scope of a tenporary
rei nstatenent hearing is narrow, being limted to a deternmi nation by the judge
as to whether a miner's discrimnation conplaint is frivolously brought.”
Secretary of Labor o.b.o. Price and Vacha v. Jim Walter Resources, Inc., 9
FMSHRC 1305, 1306 (August 1987), aff'd, Jim Wilter Resources, Inc. v. FMSHRC,
920 F.2d 738 (11th Cir. 1990). That is the only issue before us. W have
carefully reviewed the record, the petition for discretionary review, and the
Secretary's response thereto, and conclude that the judge's determ nation that
the conplaint of the three mners is not frivolous is supported by substantia
evi dence and is consistent with applicable | aw

Respondent has additionally applied for a stay of the order of tenporary
reinstatenment. Upon review of the application, and the Secretary's response
in opposition thereto, we deny the application for a stay. W note, however
that respondent's alternative request that the conpl ai nants be economnically
rei nstated has been accepted by the individual conplainants. Secretary's
Response in Opposition to Petition for Discretionary Review and Application to
Stay Order at 25 n. 15.

Accordingly, the judge's order requiring the tenporary reinstatenent of
Loy Peters, Donald Gregory, and Darryl Anderson is affirmed.

Arl ene Hol en, Chairman

Ri chard V. Backl ey, Comnri ssioner

Joyce A. Doyl e, Conm ssioner

L. Clair Nel son, Conmmi ssioner



