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V. ; Docket No. PENN 91-1488-R

SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)

BEFORE: Hol en, Chairman; Backl ey, Doyle, and Nel son, Comm ssioners
DECI SI ON
BY: Backl ey and Nel son, Conmm ssi oners(Foot note 1)

This contest proceeding arises under the Federal Mne Safety and Health
Act of 1977, 30 U.S.C. [ 801 et seq. (1988) ("Mne Act" or "Act"). It
involves a citation alleging a violation of section 103(a) of the Mne Act
issued to Air Products and Chemicals, Inc. ("Air Products") after it denied an
i nspector of the Departnment of Labor's Mne Safety and Health Adm nistration
("MSHA") entry to its Canmbria Co-Generation Facility ("Canbria").(Footnote 2)
Adm nistrative Law Judge Gary Melick vacated the citation. 13 FMSHRC 1657
(Cctober 1991) (ALJ). He concluded that, although MSHA had statutory
jurisdiction over coal handling portions of the Canbria operation, MSHA had
failed to displace the enforcement authority of the Departnent of Labor's
Occupational Safety and Health Administration ("OSHA"). 13 FMSHRC at 1661-63.
The Comnmi ssion granted cross-petitions for discretionary review of the judge's
decision filed by the Secretary of Labor and Air Products. For the reasons
di scussed below, we affirmthe judge's decision in part and reverse in part.

1 Conmi ssioners Backley and Nelson join in this opinion to reverse the
judge's determi nation that Air Products and Chemicals, Inc. did not violate
section 103(a) of the Mne Act, 30 U S.C. 0O 813(a). Commi ssioner Doyl e,
witing separately, concurs in result with Conmi ssioners Backley and Nel son
Chai rman Hol en, dissenting, would vacate the citation alleging a violation of
section 103(a) and affirmin result the judge's decision

2 Section 103(a) of the Act provides in pertinent part that "any
authorized representative of the Secretary ... shall have a right of entry to,
upon, or through any coal or other mne." 30 US.C. 0O 813(a).
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l.

Factual and Procedural Background

Canbria uses bitum nous coal refuse and "run-of-m ne" coal to produce
electricity and steam (Footnote 3) 13 FMSHRC at 1658. The coal refuse,
provi ded by RNS Services, Inc. ("RNS"), is delivered by truck to
Canbria. (Footnote 4) The refuse is deposited into a hopper, where it passes
through a grizzly, which separates and renoves over-sized material. |d. The
refuse is transferred, stored, and then conveyed to a Bradford breaker, which
breaks and screens the material in a rotating drum 1d. The material is

further screened, sized, crushed, and stored until it is fed into conmbustion
boilers. I1d. The run-of-mne coal is delivered by truck to a hopper, then
transferred, and stored. Id. That material also is screened, sized, crushed,

and stored until it is burned. 13 FMSHRC at 1658-59.

On August 2, 1989, during the initial stages of Canbria's construction
MSHA Subdi strict Manager Tim Thonpson net with Air Products officials to
deternmi ne whether the facility was subject to Mne Act jurisdiction. 13
FMSHRC at 1659. Air Products indicated that the refuse supplier would perform
coal processing at its mne before the refuse was transported to Canmbria, and
that Air Products would only custom ze the refuse by sizing and crushing it to
the particular specifications required by its boiler. 1d. Thonpson advised
Air Products that Canbria would not fall within MSHA's jurisdiction. Id.

Air Products conpleted construction of the facility and trained its
enpl oyees in accordance with OSHA specifications and regul ations. 13 FMSHRC
at 1659-60. In August 1990, OSHA conducted a routine inspection of the entire
pl ant and issued citations. 13 FMSHRC at 1660.

I n Sept ember 1990, MSHA di scovered that RNS woul d not be perform ng
onsite processing but that processing would take place only at Canbria. 13
FMBHRC at 1659. Subdistrict Manager Thonpson tel ephoned Terry Lane, a
regi onal adm nistrator for OSHA, explaining his belief that MSHA had
jurisdiction over the Canbria coal handling facilities and inviting Lane to
attend a neeting on COctober 31 to discuss Mne Act jurisdiction. 13 FMSHRC at
1659; Tr. 125. Thonpson testified that Lane stated that he would not attend,
but that soneone from OSHA' s Pittsburgh office mght attend. 13 FMSHRC at
1659; Tr. 125. No OSHA representatives were present at the neeting, and MSHA
did not further contact OSHA. 13 FMSHRC at 1659.

During the Cctober neeting, Thonpson and Air Products officials
di scussed the fact that RNS was not screening or sizing the coal before
delivering it to Canbria and that Air Products had acquired and was using a
Bradf ord breaker. Tr. 84-85, 104-05, 148-49. Thonpson advised Air Products
3 Refuse is materi al rejected in initial coal processing. Tr. 62, 102.
"Run-of -m ne" coal is coal that has not been processed. Tr. 74.
4 MBHA asserts jurisdiction over RNS and its independent contractors.
Tr. 64-65, 73-74.
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that Cambria's coal handling facilities were subject to Mne Act jurisdiction
13 FMSHRC at 1659. MsHA officials subsequently exam ned the coal handling
facilities at Canbria, and again met with Air Products, confirmng MSHA s
asserted jurisdiction. Tr. 85-86.

In April 1991, the Associate Solicitor of Labor concluded in a witten
opinion that certain of Canbria's coal handling facilities fell within M ne
Act coverage. S. Exh. 4; Tr. 90. On May 24, 1991, during a conpliance
assistance visit at the Canbria plant, MSHA | nspector Gerry Boring discussed
the Solicitor's opinion with an Air Products official. Tr. 92. On Septenber
5, 1991, wupon returning to the facility to conduct a routine inspection
I nspector Boring was denied entry and, accordingly, issued a citation alleging
a violation of section 103(a) of the Mne Act. Tr. 46-47. The citation was
term nated after the plant manager allowed himentry. (Footnote 5) S. Exh.

1; Tr. 47. Air Products subsequently contested the citation, and an expedited
heari ng was held before Judge Melick

The judge found that sonme areas in the Canbria plant were subject to
M ne Act jurisdiction since they contained "structures," "equi pment," and
"machi nery" used in the "work of preparing the coal", as that phrase is
defined in section 3(i) of the Mne Act, 30 U.S.C. O 802(i). 13 FMSHRC at
1661. The judge vacated the citation, however, because he determ ned that
MSHA' s i nspection of the Canbria facility did not reflect "a reasoned
resolution of the jurisdictional question by the Secretary and her agencies"
but, rather, "resulted froman ad hoc unilateral assertion of jurisdiction by
MSHA. " 13 FMSHRC at 1663 (citations onmtted).

.
Di sposition of Issues
A M ne Act Jurisdiction

Air Products argues that the judge erred in finding the Canbria facility
a "mne" subject to the Mne Act, because although it engages in sonme of the
activities listed in section 3(i) of the Act as the "work of preparing the
coal ," its preparation activities are not those usually perforned by a coa
m ne operator. A P. Br. at 5, 12. Air Products states that it does not
prepare coal for resale but, rather, as the ultimte consunmer, handl es coa
merely to consunme it generating electricity. A P. Br. at 9.

Section 4 of the Mne Act, 30 U S.C. O 803, provides that each "coal or
ot her mne" affecting conmerce is subject to the Mne Act. Section 3(h)(1) of
the Mne Act, 30 U . S.C. 0O 802(h)(1), broadly defines "coal or other mne" as
including "facilities, equipnent [and] machines ... used in ... the work of
preparing coal...." The term"work of preparing the coal," as defined in
section 3(i) of the Act includes "breaking, crushing, sizing [and] storage" of
coal, and "such other work of preparing ... coal as is usually done by the

5 Boring issued additional citations, contests of which have been
stayed pendi ng disposition of this case. Tr. 48; A P. Post-Arg. Br. at 5 n.1.
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operator of [a] coal mne."

In Westwood Energy Properties, 11 FMSHRC 2408 (Decenber 1989), the
Conmi ssi on concluded that a cul m bank operation, in which culm (anthracite
coal mning waste) was screened and crushed to the specifications required by
Westwood' s el ectric generation facility, was subject to Mne Act jurisdiction
11 FMSHRC at 2412-15. The Conmm ssion explained that Wstwood, which perforned
sonme of the processes enunerated in section 3(i) of the Mne Act, engaged in
the work of preparing coal that is usually done by a coal mne operator. 11
FMSHRC at 2414-15. The Comnri ssion rejected Westwood's "ulti mate consumer”
argument that its facility was not subject to Mne Act jurisdiction because
West wood di d not prepare coal for resale but, rather, for its own consunption.
I d.

The Commi ssion applied simlar reasoning in Pennsylvania Electric Co.,
11 FMSHRC 1875, 1879-82 (October 1989) ("Penelec"), concluding that conveyor
head drives used to transport coal at an electric generation facility were
subject to Mne Act jurisdiction. The United States Court of Appeals for the
Third Circuit affirmed this determ nation, stating that "the delivery of coa
froma mne to a processing station via a conveyor constitutes coa
preparation “usually done by the operator of a coal mne.'" Pennsylvania
Electric Co. v. FMSHRC, 969 F.2d 1501, 1503 (3d Cir. 1992).

Here, it is undisputed that Air Products engages at Canbria in sone of
the coal preparation activities enunerated in section 3(i) of the Mne Act,
nanmel y, breaking, crushing, sizing, and storing coal. A P. Br. at 12; S. Br
at 10. In addition, both parties acknow edge that such activities are
essentially simlar in nature to those conducted at the Westwood facility.

A P. Br. at 21 &n.9, 32 n.16; S. Reply Br. at 8-9.(Footnote 6) Consi stent

wi th Westwood, we conclude that Air Products, which performs sone of the coa
preparation activities listed in section 3(i) of the Mne Act, engages in the
wor k of preparing coal that is usually done by a coal mne

operator. (Footnote 7) This holding is also consistent with the Third
Circuit's Pennsylvania Electric decision, in that the Canbria coal handling
structures, equipnment, and machinery, |ike Penelec's conveyor head drives,
perform functions necessary in the "work of preparing the coal" before the
coal is transferred to the boiler building to produce energy. W therefore
affirmthe judge's finding that Canbria's coal handling facilities are subject
to Mne Act jurisdiction

6 Air Products does not dispute the judge's statenent that:

Air Products acknow edges that the nature of the
facility herein is essentially indistinguishable from
the nature of the facility found by the Comr ssion in
Westwood ... to be within Mne Act jurisdiction

13 FMSHRC at 1661.

"7 For the sane reasons set forth in Wstwod and Penel ec, we reject Air
Products's ultimate consunmer defense. See Westwood, 11 FMSHRC at 2415;

Penel ec, 11 FMSHRC at 1881.
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B. Preenmpti on

Wth respect to whether MSHA properly exercised its statutory enforce-
ment authority sufficient to preenpt OSHA' s enforcenent authority at Canbri a,
we note that the Secretary, through MSHA, has promul gated regul ations in 30
C.F.R Part 77 (surface coal mnes). Inspector Boring issued citations
all eging violations of Part 77 as covering the working conditions at Canbria's
coal handling facilities.(Footnote 8 A P. Post-Arg. Br. at 6-7; see
Pennsyl vania Electric, 969 F.2d at 1504, applying Colunmbia Gas v. Marshall
636 F.2d 913, 915-16 (3d Cir. 1980). Although these citations are not
presently before us (n.5, supra), there is nothing in the record to persuade
us that the cited surface coal regulations in Part 77 may not col orably be
applied to Canbria's coal handling facilities. In addition, it is noteworthy
t hat before Inspector Boring issued the citations alleging violations of Part
77 and the access citation, Air Products had been provided adequate notice,
t hrough neetings with MSHA and a conpliance assistance visit, that MSHA woul d
be asserting Mne Act jurisdiction over those areas of Canbria listed in the
Solicitor's opinion as subject to Mne Act jurisdiction. See Wstwod, 11
FMSHRC at 2416; Penelec, 11 FMSHRC at 1883. In these circunstances, we
reverse the judge's conclusion that MSHA had not properly asserted its
jurisdiction.

C. Viol ati on

As to the issue of violation before us, the relevant factual record and
applicable I egal principles are sufficiently clear for resolution on review
wi t hout the necessity of a remand. The evidence is undisputed that Air
Products deni ed | nspector Boring entry based upon its belief that the Canbria
facility was not subject to the Mne Act. Tr. 46. Section 103(a) of the Act
(n.2 supra) grants authorized representatives of the Secretary a right of
entry into all mnes for the purpose of perform ng inspections. See, e.g.
Calvin Black Enterprises, 7 FMSHRC 1151, 1156 (August 1985); United States
Steel Corp., 6 FMSHRC 1423, 1430-31 (June 1984); see generally Donovan v.
Dewey, 452 U.S. 594, 598-606 (1981). G ven our concl usions above, Air
Products violated section 103(a) by denying I nspector Boring entry.
Accordingly, we reverse the judge's deternination that Air Products did not
vi ol ate section 103(a), and we affirmthe citation

8 Under section 4(b)(1) of the Occupational Safety and Health Act (the
"OSHAct"), 29 U S.C. 0O 653(b)(1), OSHA standards apply to working conditions
unl ess another federal agency exercises its statutory authority in a manner
preenpti ng OSHA coverage. See Penelec, 11 FMSHRC at 1878-79. In Pennsylvania
Electric, the Third Circuit stated that OSHA preenption analysis requires the
application of a two-part test:

(1) [whether] a regulation was promul gated by a ..
federal agency other than OSHA; and (2) whether the
regul ati on promnul gated covers the specific "working
conditions" at issue.

969 F.2d at 1504, citing Colunbia Gas v. Marshall, 636 F.2d 913, 915-16 (3d
Cir. 1980).
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Finally, we find it appropriate to reiterate our concern, expressed in
detail in Penelec, 11 FMSHRC at 1885, and Westwood, 11 FMSHRC at 2418-19, that
the Secretary continues to avoid resolving disputes with operators regarding
dual regul ation by OSHA and MSHA at electric generation facilities w thout
i npl emrentation of the procedures set forth in the Departnment of Labor's MSHA-
OSHA | nt eragency Agreenent, 44 Fed. Reg. 22827 (April 17, 1989), anended 48
Fed. Reg. 7521 (February 22, 1983)("Interagency Agreenent"). Conflicting
i ndi cati ons of enforcement authority by the Secretary, through MSHA and OSHA,
may create confusion, conmprom se safety, and result in higher costs of
producti on as operators readapt their facilities to conply with conpeting
regul ati ons. Such confusion may increase upon pronul gation of final safety
standards by OSHA applicable to the operation and mai ntenance of electric
power generation facilities.(Footnote 9) Inplenentation of the Interagency
Agreenment procedures woul d resol ve such jurisdictional confusion in an
expedi ti ous and effective manner, and we strongly urge the Secretary to follow
such a course of action.

9 GOSHA has published proposed safety standards relating to electric
power generation facilities. 54 Fed. Reg. 4974-5024 (January 31, 1989). The
proposed standards have not yet been published as final rules.
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.

Concl usi on
For the reasons discussed above, we affirmthe judge's determni nation as
to jurisdiction, but reverse his determ nation that Air Products did not

viol ate section 103(a) of the Mne Act. Accordingly, the citation is
af firmed.

Ri chard V. Backl ey, Comnri ssioner

L. Clair Nel son, Conmm ssioner
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Conmi ssi oner Doyl e, concurring:

I am constrained to concur in the determ nation that the operations of
Air Products and Chemicals, Inc. ("Air Products") fall within the jurisdiction
of the Mne Safety and Health Administration ("MSHA") and to reverse the
judge's decision, which vacated the citation because there was no evidence of
a reasoned resolution of the jurisdictional question between MSHA and the
Cccupational Safety and Health Admi nistration ("OSHA").

In Pennsylvania Electric Co. v. FMSHRC, 969 F.2d 1501 (3d Cir. 1992),
the Court concluded that each of the activities listed in section 3(i) of the
Federal M ne Safety and Health Act of 1977 ("Mne Act"), 30 U S.C. 0O 802(i)
(1988), as part of the "work of preparing the coal," wherever and by whonever
performed and irrespective of the nature of the operation, subjects anyone
performng that activity to the jurisdiction of the Mne Act, if MSHA has
promul gated a regul ati on governing the working conditions at issue. 969 F.2d
at 1503. (Footnote 1)

It would appear that, under the Third Circuit's decision, the activities
initially contenplated by Air Products (sizing and crushing coal) would al so
have subjected it to Mne Act jurisdiction, although, as found by the
adm ni strative |aw judge, MSHA advised Air Products that those activities
woul d not bring it under the Mne Act. 13 FMSHRC 1657, 1659 (Cctober
1991). (Footnote 2)

1 But cf. Stroh v. Director, OANCP, 810 F.2d 61 (3d Cir. 1987), which
noted that delivery both to the ultinmate consumer of a finished product and to
one purchasi ng and processing raw coal for its own consunption would fal
out side M ne Act coverage. 810 F.2d at 64. In Pennsylvania Electric, the
Court chose not to treat Pennsylvania Electric Conpany ("Penelec") as one
pur chasi ng and processing coal for its own consunption. Rather, it treated
the processing facility, located "within [Penelec's] electric generating
plant” (969 F.2d at 1502), as a separate entity from Penelec's "energy
producing facility." Id. at 1504 (enphasis added).

2 If MSHA has jurisdiction, it does not have the discretion to waive it
as to sonme entities, as it did in settling the factually simlar Wstwood
Energy Properties, 11 FMSHRC 2408 (Decenber 1989). MSHA agreed not to
exercise jurisdiction over Wstwood while sinultaneously claimng that the
settl enment agreement "[did] not constitute a change in policy by the Secretary
regarding jurisdiction over other simlar operations." Secretary's Mtion to
Approve Settlement and to Disnmiss in Westwood at 2. The Secretary, in
attenpting to reconcile his inconsistent actions, relies on cases such as
Heckl er v. Chaney, 470 U.S. 821 (1985), which deal with an agency's deci sion
not to exercise enforcenment authority conmitted to its discretion. Sec. Br. at
10-15. Those cases involve not only a different |egal issue (prosecutoria
di scretion vs. waiver of jurisdiction) but a different factual situation as
well. Under the Mne Act, enforcenent is not left to MSHA's discretion
Section 103(a) requires the agency to inspect all surface mnes in their
entirety at |least twice each year. 30 U.S.C. O 813(a)(1988).
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In any event, given the breadth of the Third Circuit's holding, the
judge must be reversed and the citation affirmed.

Joyce A. Doyl e, Conmi ssioner
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Chai rman Hol en, dissenting:

| respectfully dissent. Applying Judge Mansmann's analysis in her
di ssent in Pennsylvania Electric Co. v. FMSHRC, 969 F.2d 1501, 1506-17 (3d
Cir. 1992), | would vacate the citation against Air Products and affirmthe
judge's decision in result.

As Judge Mansmann observed, the operator of an electrical generating
facility is not an operator of a coal mne, as that termis conmonly
understood. 969 F.2d at 1509. Further, if a coal consunmer becones a coa
preparation facility within the meaning of section 3(h)(1) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 0O 802(h)(1)(1988)("Mne Act"), by
engaging in any of the activities listed in section 3(i), 30 U S.C 0O 802(i),
the M ne Act potentially reaches every end user of coal. 969 F.2d at 1509-10.
Such a broad interpretation is ultimtely at odds with the | egislative history
of the Mne Act, which is directed to safety and health probl ens associ ated
with mning activity. Id. at 1510. Judge Mansmann al so reasoned that the
Third Circuit's decisions applying section 3(h)(1) of the Mne Act to the
Bl ack Lung Benefits Act, 30 U.S.C. 0O 901 et seq. (1988), do not support
coverage of ultimate consumers of coal, including those who prepare coal for
their owm use. 1d. at 1510-12 & n.8. Finally, she could find no basis for
the preenption of jurisdiction of the Occupational Safety and Health
Admi nistration ("OSHA") by the Mne Safety and Health Adm nistration ("MSHA"),
in light of inconsistent and equivocal exercise of regulatory authority by
MSHA. Id. at 1513-17. Accordingly, Judge Mansmann concl uded that the coa
conveying activity at issue was part of the process of electrical power
generation, rather than coal preparation. Id. at 1517.

| also note that, although the Comm ssion's opinion states that its
hol di ngs are consistent with Pennsylvania Electric (slip op. at 4), the
opinion in fact contradicts the Third Circuit's reasoning in Pennsylvania
El ectric. The Third Circuit found plain the | anguage of sections 3(h)(1) and
3(i) of the Mne Act, which define "coal or other mne" and "work of preparing
the coal." 969 F.2d at 1503-04. The Commi ssion apparently does not find that
statutory language to be plain. It relies on Commi ssion case precedents in
West wood Energy Properties, 11 FMSHRC 2408 (Decenber 1989), and in
Pennsyl vania Electric Co., 11 FMSHRC 1875 (COct ober 1989)("Penelec"). Slip op.
at 4. Neither Comm ssion case cited based its reasoning on the plain | anguage
of the relevant statutory | anguage; both cases set forth interpretations of
that |anguage, citing in turn earlier Commi ssion precedent in Aiver M Elam
Jr., Co., 4 FMSHRC 5 (January 1982). Westwood Energy Properties, 11 FMSHRC at
2414; Penelec, 11 FMSHRC at 1880-81. The Third Circuit's holding admtted no
"nature of the operation test" as set forth in Elamnor any limtation on
jurisdiction by MSHA over persons or facilities engaged in coal preparation
other than a regulation in place that covers the specific working conditions
at issue. 969 F.2d at 1503-04.

The Commi ssion's opinion is further at variance with Pennsylvani a
Electric in that it exam nes, and finds adequate, the advance notice that MSHA
provi ded to the operator before it asserted jurisdiction over the Canbria Co-
generation Facility ("Canbria"). Slip op. at 5. The Third Circuit's hol ding
adnmtted no such exam nation of MSHA's enforcenent actions:
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[ T] he plain |anguage of O 4(b)(1) [of the Occupationa
Safety and Health Act, 29 U . S. C. 0 653(b)(1)(1988)]

i ndi cates that the enforcenent history surrounding a
regulation is not relevant to the issue of whether
anot her agency preenpts OSHA.

969 F.2d at 1505.

I share ny coll eagues' concern that indications of conflicting safety
enforcenment authority by the Secretary of Labor through MSHA and OSHA create
confusi on, conprom se safety and reduce productivity, as shifting policies
force operators to nodify facilities and work processes. (Footnote 1) Slip
op. at 6.

Results of the Third Circuit's expansion of MSHA's jurisdictional reach
in Pennsylvania Electric remain to be seen. The Third Circuit's decision in
effect requires MSHA to inspect all facilities perform ng any of the coa
preparation activities listed under section 3(i) of the Mne Act. MSHA may
conply with that decision by increasing the variety and the nunber of
facilities it inspects, pursuant to the inspection requirenment of section
103(a) of the Mne Act, 30 U S.C. O 813(a). Alternatively, MSHA nay attenpt
to continue its policy of exercising its jurisdiction selectively, as
exenplified by its assertion of jurisdiction over Canbria and its agreenent
not to assert jurisdiction over the admittedly simlar Wstwood facility (see
slip op. at 4 n.6; Westwood Energy Properties, 12 FMSHRC 1625, 1626 (August
1990) (ALJ)). Unfortunately, the record in this case contains no suggestion
that a reasoned resolution of overlapping safety enforcenent schemes within
t he Department of Labor may be forthcom ng.

Arl ene Hol en, Chairman

1 Counsel for the Secretary attenpted to allay the Comr ssion's concern,
expressed at oral argunent, and stated, "this case serves as a public notice
of the Secretary's policy regarding enforcenent over coal preparation
facilities.” Oral Arg. Tr. at 54. Counsel acknow edged, however, in
Response to the Commi ssion's Request for Information, that confusion wll
i kely continue:

If an operator is uncertain as to which agency's standards wil |
apply to its operations, of course, it can elimnate any risk of
nonconpl i ance by conplying with the stricter of the two standards
where conpliance with one standard automatically acconplishes

conpliance with both standards -- or, where it does not, by
conmplying with both standards directly. 1In the alternative -- and
obvi ously nore practical -- an operator who is uncertain as to

whi ch agency's standards will apply to its operations can sinmply
approach MSHA and OSHA and ask. Indeed, an operator planning to

construct a new facility can approach MSHA and OSHA and ask for

clarification before it even constructs the facility.

S. Response at 3. At Canbria, early discussions did not forestall confusion



