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These contest proceedings arise under the Federal M ne Safety and Health
Act of 1977, 30 U.S.C. O 801 et seq. (1988)("Mne Act" or "Act"). The issue
is whether three citations alleging violations of the respirable dust
standard, 30 C.F.R 0O 70.100(a), issued to Keystone Coal M ning Corporation
(" Keystone") pursuant to a "spot inspection program' instituted by the
Department of Labor's Mne Safety and Health Adm nistration ("MSHA"), were
invalid because MSHA failed to adopt the programthrough notice-and-coment
rul emaki ng. (Footnote 1) Followi ng an evidentiary hearing, Adm nistrative
Law Judge

Section 70.100(a) sets forth the followi ng statutory |anguage of section
202(b)(2) of the Mne Act, 30 U S.C. O 842(b)(2):

Each operator shall continuously maintain the
average concentration of respirable dust in the mne
at nosphere during each shift to which each nminer in

the active workings ... is exposed at or below 2.0
mlligranms of respirable dust per cubic neter of
air....

(enmphasi s added). Section 202(f) of the M ne Act provides:

For the purpose of this [title], the term
"average concentration" neans a determ nation which
accurately represents the atnospheric conditions with
regard to respirable dust to which each nminer in the
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Avram Wei sberger sustained the contests and vacated the citations, concluding
that the spot inspection program upon which the citations were based, was
procedural ly invalid. 14 FMSHRC 2017 (Decenber 1992) (ALJ). The Commi ssion
granted the Secretary of Labor's petition for discretionary review, permtted
the Anmerican M ning Congress ("AMC') to participate as am cus curiae and heard
oral argunent. For the reasons that follow, we affirmthe judge's decision

l.
Backgr ound

A. Factual and Procedural Background

On July 17, 1971, the Secretary of the Interior and the Secretary of
Heal t h, Education, and Welfare published in the Federal Register, pursuant to
section 202(f) of the Coal Act, a finding that the sanpling of m ne atnosphere
during a single shift would not accurately neasure the average concentration
of respirable dust (the "1971 finding"). This notice states in part:

Notice is hereby given that, in accordance with
section 101 of the Act, and based on the data
summarized ..., the Secretary of the Interior and the
Secretary of Health, Education, and Welfare find that
single shift measurenent of respirable dust will not,
after applying valid statistical techniques to such
measur enent, accurately represent the atnospheric
conditions to which the miner is continuously exposed.

In April 1971, a statistical analysis was
conducted by the Bureau of Mnes, using as a basis the
current basic sanples for the 2,179 working sections
in conpliance with the dust standard on the date of
the analysis.... [R]lesults of the conparisons ..
[show] that a single shift measurenent would not,

1(...continued)
active workings of a mine is exposed (1) as neasured,
during the 18 nmonth period followi ng Decenber 30,
1969, over a nunber of continuous production shifts to
be determined by the Secretary and the Secretary of
Heal t h and Human Services, and (2) as neasured
thereafter, over a single shift only, unless the
Secretary and the Secretary of Health and Human
Services find, in accordance with the provisions of
section [101 of this Act], that such single shift
measurenent will not, after applying valid statistica
techni ques to such neasurenent, accurately represent
such atnmospheric conditions during such shift.

30 U.S.C. O 842(f). Section 202(f) of the Mne Act was carried over without
signi ficant change from section 202(f) of the Federal Coal M ne Health and
Safety Act of 1969, 30 U.S.C. 0 801 et seq. (1976) (anended 1977) (" Coal Act").



after applying valid statistical techniques,
accurately represent the atnmospheric conditions to
whi ch the mner is continuously exposed.

36 Fed. Reg. 13286 (July 17, 1971).

Keyst one operates the Margaret No. 11 and Emilie No. 1 underground coa
m nes in Pennsylvania. On August 14, August 21, and Septenber 20, 1991, MSHA
I nspector Brady Cousins issued citations to Keystone alleging violations of 30
C.F.R 0 70.100(a)(n.1 supra), because respirable dust concentrations of 4.4
mlligrams per cubic neter of air ("ng/nB8"), 2.8 nmg/ 3, and 4.7 ng/ nB8 had been
found. 14 FMSHRC at 2024. Each citation was based upon a respirable dust
sanpl e taken by MSHA during a single shift on the previous day. G Exs. 1, 3,
5. The citations were term nated after Keystone submitted three sets of five
sanpl es, each with an average dust concentration below 2.0 ng/n8. Keystone
contested the citations and the matter proceeded to hearing before Judge
Wi sber ger.

Judge Wei sberger concluded that the spot inspection programwas invalid
because it had not been promul gated t hrough notice-and-conment rul emaking. 14
FMSHRC at 2024. He determined that the 1971 finding precluded the Secretary
from maki ng conpliance determ nati ons based on single-shift sanples. 1d. at
2024-25. The judge al so determ ned that, when pronulgating final respirable
dust regulations in 1980, the Secretary had not superseded the 1971 fi ndi ng.
Id. at 2025-26. The judge concluded that, because the 1971 findi ng had been
made in accordance with the notice-and-coment rul enmaki ng provisions of
section 101 of the Coal Act, it could be rescinded only through the
correspondi ng rul emaki ng provisions of section 101 of the Mne Act, 30 U S.C
0 811. 1d. at 2027. Applying principles articulated in Drunmond Co., 1
FMSHRC 661 (May 1992), the judge al so determ ned that the spot inspection
program had been inplenented in contravention of rul emaking provisions of the
Adm nistrative Procedure Act, 5 U . S.C. [0 551 et seq. (1988)("APA"). 1d. at
2027-29. Accordingly, the judge vacated the citations. 1d. at 2029-30.

B. Enf orcenent of Respirabl e Dust Standards

In order to determ ne conpliance with the Mne Act's respirabl e dust
st andards, MSHA and mine operators collect sanples of the atnosphere in
under ground coal m nes.

1. MSHA' s sanpl i ng program
a. Miltiple-shift sanpling

In enforcing the respirable dust standards under the Coal Act and M ne
Act, MSHA and its predecessor agency in the Departnment of the Interior have,
for nore than 20 years, based deterninations of non-conpliance on multiple-
shift respirable dust sanples. Tr. | 92; Tr. Il 31; G Ex. 17, p. 24 (1992
MSHA Task Group Report); K Ex. 18, pp. 1.11-1.13. (1989 MsSHA Handbook f or
i nspectors). The operator is cited if the average dust concentration of five
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sanmpl es, (Footnote 2) i.e. taken over five shifts, exceeds the applicable

dust standard. (Footnote 3) K. Ex. 18, pp. 1.11-1.13; Tr. | 120-25.
Nonconpl i ance specifically cannot be determ ned on the basis of a single-shift
sample. K Ex. 18, p. 1.12; Tr. | 120. Sanples are voided for various
reasons, including the presence of oversized particles, larger than 10
mcrons. G Ex. 17, p. 19; K Ex. 18, pp. 1.9-1.10. |If a filter shows a

wei ght gain of 1.8 ng. or greater over its pre-sanple weight, an inspector
exam nes it for oversized particles. Tr. | 97, 126; K Ex. 19, p. 1V-11 (MSHA
Gui dance Docunent).

b. Si ngl e-shift sanpling: the spot inspection program

Since July 15, 1991, MSHA has conducted spot inspections at sel ected
mnes. Tr. Il 61, G Ex. 12. Respirable dust has been sanpled for five
occupations in each nechani zed mning unit, during one full eight-hour
shift.(Footnote 4) G Exs. 12, 14. MSHA devel oped a table for inspectors,
setting forth the level of a single-shift dust sanple that would require an

i nspector to issue a citation. G Ex. 12, pp. 2-3. Inspectors were
i nstructed not to exanm ne sanples for oversized particles and not to void
sanpl es except for punmp mal functions. Tr. | 162-63; Tr. |1 29, 33-36; Tr. Il

16; G Ex. 14, p. 2. These spot inspection procedures were not published in
the Federal Register, Code of Federal Regulations, in MSHA' s Program Policy
Manual , or in any other public docunment. (Footnote 5)

Two to four sanples can give rise to a citation if the average concentration
is such that additional sanples could not bring a five-shift average within
the standard. K. Ex. 18, p. 1.12; Tr. | 120-125.

If a mine has significant quartz in the atnosphere, its applicabl e dust
standard may be lower than 2.0 ng/n3. 30 C.F.R 0O 70.101

Fol l owi ng MSHA' s i ssuance of numerous citations for alleged tanmpering with
respirabl e dust sanples, the Secretary of Labor, in April 1991, directed MSHA
to review the respirable dust program and to nmake recomrendati ons for
improving it. G Ex. 17, p. 5. The Assistant Secretary for Mne Safety and
Heal th forned the Coal M ne Respirable Dust Task G oup, which devel oped the
spot inspection program G Ex. 17, pp. 5-6. Part | of the program
established the spot inspection system which included collection of dust
sanpl es on a single-shift basis, review of dust control plans and sanpling
paraneters, and interviews of mne personnel; Part Il established nmonitoring
of operators' sanpling activities. G Exs. 12, 13.

MSHA i ssued an information bulletin announcing that nearly 600 m nes had
been targeted for spot inspections to provide the Task G oup with data for
i nproving the sanpling program G Ex. 18, pp. 1-2. This bulletin also

stated: "Although the primary purpose of the spot inspection programis to
eval uate current mning procedures in order to inprove the overall dust
sanpling program ... MSHA inspectors will wite citations on safety or health

violations they may find." G Ex. 18, p. 2.
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2. Operator sanmpling program nmnultiple shift sanpling

Pursuant to 30 C.F. R Part 70, operators are required to collect,
bi mont hl y, desi gnhated occupati on dust sanples over five full shifts for each
mechani zed m ning unit.(Footnote 6) 30 CF.R 0O 70.201, 70.207. The five
sanpl es nmust be collected on consecutive normal production shifts or nornal
production shifts on consecutive days. Section 70.207. The sanples are
subnmitted to MSHA for analysis and conpliance deternminations. 30 CF.R O
70.209; G Ex. 17, p. 16. Miltiple-shift sanpling by operators was not
affected by MSHA's spot inspection program

.
Di sposition

A Whet her the Spot Inspection Program Required Rul emaki ng under
Section 202(f)

The Secretary argues that the judge erred in finding that rul emaki ng was
requi red under section 202(f) of the Mne Act for inplenentation of the spot
i nspection program He contends that the spot inspection programdid not
rescind the 1971 finding and, alternatively, that rul emaki ng was not required
under the M ne Act because section 202(f) requires rulenmaking only if the
Secretary finds that single-shift sanpling will not accurately nmeasure
respirabl e dust exposure. Keystone and AMC respond, in essence, that the spot
i nspection programwas an attenpt to circunvent the 1971 finding, and that the
1971 finding constitutes a legislative-type rule that may be anmended only
t hr ough noti ce-and- coment rul emaki ng.

1. The spot inspection programattenpted to rescind the 1971
finding

The Secretary contends that the 1971 finding pertained to operator
sanpling and that the spot inspection programinvolves only MSHA sanpling and,
therefore, the 1971 finding and the spot inspection program are not
contradictory. (Footnote 7) The 1971 finding was issued pursuant to section
202(f) of

A desi gnated occupation is the work position determ ned to have the greatest
respirabl e dust concentration. 30 C.F.R 0O 70.2(f).

Citing the review restrictions in section 113(d)(2)(A)(iii) of the Act, 30
U S.C 0O823(d)(2)(A) (iii), Keystone argues that the Secretary has inproperly
raised this argument for the first time on review and that the Conm ssion may
not consider it. Although the Secretary did not present this specific
argunment before the judge, the Secretary had argued that the spot inspection
program and the 1971 finding differed. S. Post-Hearing Br. at 23-25. On
review, the Secretary has essentially enlarged that contention by presenting
anot her reason to show that they differ. The arguments raised by the
Secretary on review are sufficiently related to those presented to the judge
that, in effect, they were passed on by the judge. See Dewey v. Des Mines,
173 U.S. 193, 197-98 (1899); United States v. Speers, 382 U S. 266,
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the Coal Act, which defined the phrase "average concentration" of respirable

dust for purposes of Title Il. This title was carried over to Title Il of the
M ne Act, which includes the mandatory standards for respirable dust in
underground coal mnes. Title Il applies to both operator sanpling and to

MSHA actions to ensure conpliance, including sanpling by MSHA. Section 202(Q)
specifically provides for MSHA spot inspections.(Footnote 8 Nothing in
section 202(f) or section 202(g) suggests that section 202(f) applies
differently to MSHA sanpling. Thus, the 1971 finding, issued for purposes of
Title I'l, applies broadly to both MSHA and operator sanpling of nine

at nosphere.

A consistent regul atory history over 20 years also belies MSHA's current
assertion that the 1971 finding applied only to operator sanpling. MSHA
manual s indicate that, apart fromthe spot inspections begun in 1991, MSHA has
never based deterni nations of non-conpliance on single-shift sanples. See K
Ex. 18, pp. 1.11-1.13 (1989 MSHA Handbook for inspectors); K Ex. 21, pp. |I-
47 through 11-54 (1978 MSHA Under ground Manual for inspectors).

We reject the Secretary's additional contention that the spot inspection
program did not supersede the 1971 finding because the finding pertained to
conpl i ance determinations while the program pertained to a broad perspective

on dust exposure in mning. It is clear that the spot inspection program al so
resulted in conpliance determ nations and the issuance of citations -- as the
present case illustrates.

Finally, we reject the Secretary's argunment that the spot inspection
program did not rescind the 1971 finding because the finding had al ready been
superseded by the preanble to the Secretary's final respirable dust rules
i ssued in 1980. (Footnote 9) The 1980 preanble contains no indication that a
new findi ng

7(...continued)

277 n. 22 (1965); Beech Fork Processing, Inc., 14 FMSHRC 1316, 1320-21 (August
1992)(citations onitted). Therefore, we consider the argunent.

Section 202(g) of the Mne Act, 30 U S.C. 0 842(g), was carried over without
significant change fromthe Coal Act.

In pertinent part, the preanble states:

The Secretary of the Interior and Secretary of
Heal t h, Education, and Wl fare conducted conti nuous
mul ti-shift sanpling and single-shift sanpling and,
after applying valid statistical techniques,
determ ned that a single-shift respirable dust sanple
shoul d not be relied upon for conpliance determ -
nati ons when the respirabl e dust concentrati on being
measured was near 2.0 nmg/nm3. Accordingly, the
Secretary of the Interior and the Secretary of Health,
Educati on, and Welfare prescribed consecutive nulti-
shift sanples to enforce the respirabl e dust standard.

45 Fed. Reg. 23990, 23997 (April 8, 1980).
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on single-shift sanmpling was bei ng made under section 202(f) of the Mne Act.
I ndeed, the preanble as a whole is replete with | anguage indicating that the
final respirable dust standards contenplate nmultiple-shift sanmples. See,
e.g., 45 Fed. Reg. at 23997. (Miltiple samples "upon which conpliance
determ nations are made will nore accurately represent dust in the mne

at nosphere than would the results of only a single sanple....") The 1980
preanbl e and regul ations reaffirnmed the 1971 finding that nmultiple-shift
sanples were nore reliable than single-shift sanples for determ ning
conpliance with applicabl e dust standards.(Footnote 10) Moreover, MSHA's
subsequent enforcenment actions continued to be based exclusively on nmultiple-
shift sanmpling until July 1991

We conclude that the spot inspection program in basing conpliance
determ nations on single-shift sanples, attenpted to rescind the 1971 fi nding
in an i nproper manner. Mbreover, as discussed below, we agree with the judge
that the attenpted rescission was invalid because it was not effected through
formal rul emeking.

2. Notice-and-coment rulemaking is required for rescission of
the 1971 finding

The Secretary argues, in the alternative, that section 202(f) of the
M ne Act requires rulemaking in accordance with section 101 of the Act only
when a determnation is nmade that single-shift sanpling is not a reliable
means of testing atnospheric conditions. S. Br. at 15-16. | nvoking Chevron
U S. A, Inc. v. Natural Resources Defense Council, Inc., 467 U S. 837, 842
(1984), the Secretary contends that this is the clear and unanbi guous neaning
of section 202(f), and that the Comm ssion nust give effect toit. S. Br. at
16-17.

Cenerally, the first inquiry in statutory construction is "whether

Congress has directly spoken to the precise question at issue." Chevron, 467
US at 842. |If a statute is clear and unambi guous, effect nust be given to
its language. 1d. at 842-43. Deference to an agency's interpretation of a

statute may not be applied "to alter the clearly expressed intent of
Congress." K Mart Corp. v. Cartier, Inc., 486 U S. 281, 291 (1988)(citations
omtted). Traditional tools of construction, including exam nation of a
statute's text and legislative history, may be enpl oyed to deterni ne whether
"Congress had an intention on the precise question at issue,” which nust be

AMC chal | enged the 1980 respirable dust regul ations on the basis of inherent
sanpling variability. The Tenth Circuit Court of Appeals upheld the
regul ati ons, stating:

The Secretary did take steps to reduce the potentia
for variability. The rule provides for nultiple shift
sanpling.... All conpliance determ nations are based
on the average dust concentration of five sanples.

Anerican M ning Congress v. Marshall, 671 F.2d 1251, 1259 (10th Cir
1982)(citations onmtted).
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given effect. Coal Enploynent Project v. Dole, 889 F.2d 1127, 1131 (D.C

Cir. 1989)(citations ontted). The exam nation to determ ne whether there is
such a clear Congressional intent is commonly referred to as a "Chevron 1"
analysis. 1d. at 1131. |If, however, a statute is ambiguous or silent on a
point in question, a second inquiry, a "Chevron IIl" analysis, is required to
determ ne whether an agency interpretation of the statute is a reasonabl e one.
I d.

Section 202(f) expressly requires notice-and-conmrent rul emaking with
regard to a finding that would reject single-shift sanpling. Congress's
evident intent, that such a finding be made in accordance with notice-and-
comment rul emaki ng, bespeaks an equal intent that, once such a finding is
made, it may be rescinded only through the same formal process. See
Homemakers North Shore, Inc. v. Bowen, 832 F.2d 408, 413 (7th Cr. 1987). The
Secretary's argunent fails to take into account the fact that the 1971 finding
was made.

In the alternative, if section 202(f) is not plain, a Chevron |
anal ysis reveals that the Secretary's interpretation of it as asserted in this
litigation is not a reasonable one. Section 202(f) addresses the accurate
measurenment of respirable dust in a mne's atnosphere and the requirenment for
noti ce-and-conmment rul emaking if single-shift neasurement will not provide
such accurate neasurenent. The Secretary's interpretation here rests on his
i nference that sanpling over a single shift will accurately nmeasure dust
exposure. But under the earlier, identical |anguage of the Coal Act, the
Secretaries, in the 1971 finding, unequivocally rejected single-shift sanpling
on the grounds that it does not "accurately represent the atnospheric
conditions to which the miner is continuously exposed." 36 Fed. Reg. at
13286. Further, as discussed above, the preanble to the Secretary's fina
respirable dust rules reaffirmed that nultiple-shift sanples were nore
reliable than single-shift sanples. Except for inspections conducted under
the spot inspection program the Secretary continues, in both the operator
sanpl i ng program and the MSHA sanpling program to base conpliance
deternminations on nultiple-shift sanpling. (Footnote 11) The Secretary's
litigation position here is inconsistent with his other formal statenents
i ssued in accordance with notice-and-coment procedures and with his other
enf orcenent acti ons.

We agree with the judge that the 1971 finding may be rescinded only
according to notice-and-comrent rul emaki ng requirenents.

B. Whet her the Spot Inspection Programis Exenpt from APA Rul emaki ng
Requi renent s

The Secretary argues that the judge erred in concluding that rul emaking
was required under the APA because the spot inspection programis exenpt as a
rul e of agency practice or procedure or, alternatively, as an interpretative

30 CF.R 0O 70.201, 70.207; K Ex. 18, pp. 1.11-1.13; G Exs. 12,
13.
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rule. (Footnote 12) S. Br. at 18-29. Keystone and AMC respond that the
programis not procedural because it has a substantial inmpact on operators and
that it is not interpretive because it seeks to change the definition of
"average concentration” rather than nerely to explain or clarify existing |aw.
K. Br. at 21-23; AMC Br. at 16-17.

Section 553 of the APA requires agencies to provide notice of proposed
rul emaki ng and an opportunity for public comrent prior to a rule's
promul gation, nodification, amendnment, or repeal. 5 U S.C. 0O 553. Under the
APA, a "rule" is defined as "an agency statenment of general or particular
applicability and future effect designed to inplenent, interpret, or prescribe
| aw or policy or describing the organization, procedure, or practice
requi renments of an agency...." 5 U S . C 0O551(4). The APA provides, however
that the notice-and-coment process does not apply to "interpretive rules,
general statements of policy, or rules of agency organization, procedure, or
practice." 5 U S.C. 0O 553(b)(3)(A).

1. Spot inspection programis not a procedural rule

I n Drunmond, the Comm ssion explained the procedural rule exenption to

APA requirenents: "it covers agency actions that do not themselves alter the
rights or interests of parties, although [they] may alter the manner in which
parties present thenselves or their viewpoints to the agency.” 14 FMSHRC at

688, quoting Batterton v. Marshall, 648 F.2d 694, 707 (D.C. Cir. 1980). The
exception does not apply where agency action encroaches on substantial private
rights and interests. 14 FMSHRC at 688 (citation omtted).

The spot inspection programdoes not nerely alter the manner in which
parties present thenmselves or their viewpoints, nor does it merely set
enforcenment strategy or targets. Rather, it changes the standard of review
for determ ning conpliance with respirable dust requirenments, resulting in a
substantial inmpact on the rights and interests of operators. See Brown
Express, Inc. v. United States, 607 F.2d 695, 702 (5th Cir. 1979); Nationa
Ass' n of Home Health Agencies v. Schwei ker, 690 F.2d 932, 949 (D.C. Cir.
1982), cert. denied, 459 U. S. 1205 (1983). Under the spot inspection program
an operator can be cited in circumstances under which it otherw se could not
be cited.

Contrary to the Secretary's argunent (S. Br. at 21), the APA's
procedural rule exenption does not apply to the spot inspection program under
Anerican Hosp. Ass'n v. Bowen, 834 F.2d 1037 (D.C. Cir. 1987). The directives
at issue in American Hosp. Ass'n inproved the chances of detecting non-
conpliance with federal reinbursement standards by increasing the "frequency

Keyst one argues that the Secretary mekes this argument for the first tinme on
review. APA exenptions were explicitly raised before the judge by Keystone
and were inplicitly raised by the Secretary. K. Post-Hearing Br. at 18-21 &
n.11; S. Reply Br. to ALJ at 8. The argunment made by the Secretary on review
is substantially related to i ssues that were before the judge. See n.7 supra.
Accordingly, we consider the Secretary's argunent.
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and focus of ... review "(Footnote 13) Id. at 1050. The court based its
determination that the procedural rule exenmption applied on the fact that this
was "not a case in which HHS has urged its reviewi ng agents to utilize a
different standard of review in specified medical areas...."™ [Id. at 1051. It
noted further that "[wjere HHS to have inserted a new standard of review
governing ... scrutiny of a given procedure ..., its nmeasures would surely
require notice and conment...." 1d. In this case, the Secretary has sought
to establish a new standard of review in determ ning conpliance with the
respirabl e dust requirenents based on single-shift sanples and on altered
criteria for determining valid sanples, a standard that may not accurately
determ ne the quantity of respirable dust in the atnosphere.(Footnote 14)

2. Spot inspection programis not an interpretive rule

In Drunmond, the Conmmi ssion stated that an interpretive rule is an
agency statenment "as to what [the agency] thinks the statute or regul ation
means, " which "seeks nerely to clarify or explain existing law " 14 FMSHRC at
684-85 (citations omitted). |In American M ning Congress v. MsSHA, 995 F. 2d
1106, 1112 (D.C. Cir. 1993), the U S. Court of Appeals for the D.C. Circuit
stated, in relevant part, that a purported interpretive rule has |egal effect
and is, therefore, substantive if it effectively anmends a prior |egislative
rule.

The spot inspection program does not, as argued by the Secretary, nerely
interpret section 202(f). S. Br. at 26. Rather, as we have shown, the
program attenpts to rescind the 1971 finding that single-shift sanples are not
accurate in determining the "average concentration" of respirable dust in a
mne. The 1971 finding was issued as a legislative rule as required under
section 202(f), and the spot inspection program attenpted substantively to
rescind the finding. Accordingly, we reject the Secretary's contention that
the spot inspection programis exenpt from APA rul emaki ng requirenments as an
interpretive rule.

The operator in this case has not challenged the selection of mnes for spot
i nspection. Thus, the Secretary's reliance on United States Dep't of Labor v.
Kast Metals Corp., 744 F.2d 1145 (5th Cir. 1984), which addresses targeting of
enpl oyers for inspection under the Cccupational Safety and Health Act, is also
m spl aced.

The 1971 findi ng unequivocally rejected single-shift sanpling on the grounds
that such sanpling was inaccurate, and the preanble to the Secretary's fina
respirable dust rules reaffirmed that nultiple-shift sanples were nore
reliable than single-shift sanples. Also, as noted earlier, under the spot
i nspection program inspectors were instructed not to exam ne sanples for
oversi zed particles and not to void sanples except for punp malfunctions. Tr.
| 162-63; Tr. Il 29, 33-36; Tr. Il 16; G Ex. 14, p. 2.



~16

M.
Concl usi on

The spot inspection programconstitutes a |legislative-type rule. The
1971 finding, which it seeks to contravene, was issued in accordance with the
M ne Act's notice-and-comrent rul enaki ng procedures and nmay be rescinded only
in the sane manner. W agree with the judge's determination that, because the
Secretary failed to inplenment the spot inspection programin accordance with
section 202(f) of the Mne Act and the rul emaki ng provisions of the APA,
conpl i ance determinati ons under the programare invalid. For the foregoing
reasons, we affirmthe judge's vacation of the three citations issued under
the Secretary's spot inspection program

Arl ene Hol en, Chairman
Ri chard V. Backl ey, Comnri ssioner
Joyce A. Doyl e, Conm ssioner

L. Clair Nel son, Conmm ssioner



