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February 14, 1994

LARRY E. SWFT, MARK SNYDER, and
RANDY CUNNI NGHAM

V. ; Docket No. PENN 91-1038-D
CONSOLI DATI ON COAL COVPANY

BEFORE: Hol en, Chairman; Backl ey, Doyle and Nel son, Conm ssi oners(Footnote
1)

DECI SI ON
BY: Hol en, Chairnman; and Backl ey, Commi ssi oner

In this discrimnation proceeding arising under the Federal M ne Safety
and Health Act of 1977, 30 U S.C. O 801 et seq. (1988)("M ne Act" or "Act"),
Larry E. Swift, Mark Snyder and Randy Cunni ngham m ners who were enpl oyed by
Consol i dati on Coal Conpany ("Consol"), charged that Consol's Program for High
Ri sk Enpl oyees ("the Program') violated section 105(c)(1) of the Mne Act. 30
U S . C 0O815(c)(1). Administrative Law Judge Gary Melick concluded that the
Program was facially discrimnatory under the Act and ordered Consol to cease
i mpl enentation of the Program 14 FMSHRC 361 (February 1992) (ALJ).

The case raises four issues: (1) whether the reporting of injuries under
t he Program constitutes protected activity under section 105(c)(1);
(2) whether the Programis facially, or per se, discrimnatory in violation of
section 105(c)(1); (3) whether the Programwas instituted for discrimnatory
reasons; and (4) whether the Program was applied to miners in violation of
section 105(c)(1). For the followi ng reasons, we affirmthe judge's
conclusion that injury reporting constitutes protected activity; we reverse
the judge's finding that the Programwas facially discrimnatory; and we
remand for consideration of the third and fourth issues, which the judge did
not reach.

Commi ssi oner Nel son participated in the disposition of this case. He passed
away before the decision was issued. Pursuant to section 113(c) of the Mne
Act, 30 U.S.C. O 823(c), we have designated ourselves as a panel of three
menbers to exercise the powers of the Conm ssion
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l.

Factual Background and Procedural History

Consol operates the Dilworth M ne, an underground coal mne in G eene
County, Pennsylvania. On January 1, 1990, the Dilworth Mne initiated the
Program which is attached as an appendix to the judge's decision. 14 FMSHRC
at 365-67, App. A. The Programdirects that each enpl oyee report to
managemnment any incident resulting in personal injury.(Footnote 2) The
M ne's previously adopted safety rules also require enployees to report al
i njuries. (Footnote 3)

Step | of the Program consists of designating as "High Ri sk" any
enpl oyee who experiences four injuries in 18 working nonths. Such an enpl oyee
recei ves counseling from Consol's managenent. |f the enployee at Step | works
12 nonths wi thout experiencing an additional injury, he clears his record and
| eaves the Program the enpl oyee reaches Step Il if he incurs an additiona
injury within the 12 nonths. The enployee at Step Il is counsel ed, suspended
fromwork for two days without pay, and required to attend a special awareness
session. That enployee | eaves the Programif he works 12 nonths without
experiencing further injury; if the enployee experiences an injury within the
12 months, he reaches Step IIl. At Step Ill, the enployee is suspended with
intent to discharge. 14 FMSHRC at 365-66, App. A O 3-5.

On January 23, 1990, Dilworth enployees Larry Swift, Randy Cunni ngham
and Mark Snyder, who were nenbers of the United M ne Wrkers of Anmerica
("UMM") and safety comritteenmen at the nine, filed a discrimnation conplaint
with the Departnent of Labor's Mne Safety and Health Administration ("MSHA")
al l eging that inplenmentation of the Program penalized nminers and restricted
them fromreporting all accidents. See 30 U.S.C. 0O 815(c)(2). Following its
i nvestigation, MSHA determ ned that Consol had not violated the Mne Act and
the Secretary of Labor declined to prosecute. Swift, Snyder and Cunni ngham
pursued their claimw th private counsel. They filed a discrimnation
conpl aint on behal f of thenselves and all Dilworth enpl oyees with the
Commi ssion on July 20, 1990, pursuant to section 105(c)(3) of the Mne Act.
30 U S.C. O815(c)(3). At the hearing before Judge Melick, the nminers argued
that the Program viol ated section 105(c)(1) of the Mne Act on its face, in
its notivation, and as it was applied.

2 The Program provides at paragraph 2:

Each enpl oyee continues to be obligated to report to Managenent
any work related incident which results in personal injury to the
enpl oyee and to conplete a Report of Personal Injury (RPlI) for
each such injury.

14 FMSHRC at 365, App. A O 2.

The Dilworth Mne safety rules provide at paragraph 28: "All enployees nust
report to managenent, each day, any injury that has occurred on mne
property."” Ex. R-2.
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The judge found that reporting mne injuries is a protected right under
the Mne Act. 14 FMSHRC at 363. The judge concl uded that the Program was
discrimnatory on its face. He determ ned that, by subjecting Consol's
enpl oyees to suspension and di scharge based upon the filing of reports of
personal injury, the Programinhibited the reporting of mne injuries and, in
so doing, constituted illegal interference with such protected activity. Id.
G ven this ruling, the judge did not consider conplainants' alternate theories
of violation. He ordered Consol to "cease and desist frominplenmentati on of
any disciplinary action" under the Program and to expunge fromall records any
references to disciplinary action taken under the Program |d. at 364.

The Conmi ssion granted Consol's petition for discretionary review,
perm tted Peabody Coal Conpany ("Peabody") to participate as am cus curi ae,
and heard oral argunent in the matter.

.
Di sposition of |ssues
A.  Parties' Argunents

On review, Consol argues that the Programis consistent with the safety
pur poses of the Mne Act. Consol asserts that the judge erred in finding a
violation in the absence of any discrimnatory notivation. Consol contends
that, even if it could have violated the Act absent unlawful intent, the judge
failed to consider legitimte safety interests in accident prevention that
noti vated Consol to adopt the Program Consol argues that the judge failed to
consider its affirmati ve defense -- that it would have taken the actions at
i ssue for reasons unrelated to protected activity. Consol also asserts that
the judge made no finding that any of the accident reports under the Program
i nvol ved protected activity under section 105(c)(1) of the Mne Act.

Am cus Peabody argues that the judge's decision is contrary to the
pur poses of the Mne Act, which nakes safety a primary concern and inposes the
responsi bility to abate unsafe conditions on both operators and m ners.
Peabody contends that the judge's analysis is inconsistent with the
Conmi ssion's case | aw, under which a showi ng of inproper notivation is
required to sustain a discrimnation conplaint.(Footnote 4)

The conpl ai nants argue generally in support of the judge's decision
They argue that the Program viol ates section 105(c) (1) because it interferes
with accident reporting. They further assert that the Program was
discrimnatorily nmotivated to inhibit reporting of accidents and that it was
instituted in response to the safety commttee's conplaints.

In discussing the arguments of Consol and Peabody on review, we refer to
them col l ectively as "the operators.” Am cus Peabody contends in its
suppl enmental menorandum t hat the judge's decision conflicts with state | aws
that decertify unsafe mners. W do not reach this issue because it is
outside the scope of Consol's petition for review and was not first presented
before the judge. 30 U .S.C. 0O 823(d)(2) (A (iii).
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B. Overvi ew

We first consider whether a mner's reporting of injuries to an operator
constitutes protected activity and whether the Programis facially
di scrimnatory, apart fromits notivation. Next, we address the issues of
notivation for establishing the Program and the Programi s application to
i ndi vi dual mi ners.

C. Protected Activity

The M ne Act prohibits discrimnation against mners for exercising any
protected right including filing a conplaint, testifying in a Mne Act
proceedi ng and instituting a proceedi ng under the Act.(Footnote 5) The
general principles applicable to analysis of discrimnation under section
105(c) of the Mne Act, formulated primarily for analysis of particular acts
of discrimnation against individuals, are well settled and have beconme known
as the "Pasul a- Robi nette" test. See Secretary on behal f of Pasula v.

Consol idation Coal Co., 2 FMSHRC 2786, 2797-800 (Cctober 1980), rev'd on other
grounds sub nom Consolidation Coal Co. v. Marshall, 663 F.2d 1211 (3d Cir
1981); Secretary on behalf of Robinette v. United Castle Coal Co., 3 FMSHRC
803, 817-18 (April 1981). 1In order to establish a prima facie case of

di scrim nati on under that analysis, a conplaining mner bears the burden of
production and proof in establishing that (1) he engaged in protected activity
and (2) the adverse action conplained of was notivated in any part by that

Section 105(c)(1) of the Mne Act provides:

No person shall discharge or in any manner
di scrim nate agai nst or cause to be discharged or
cause discrimnation against or otherwise interfere
with the exercise of the statutory rights of any
m ner, representative of mners or applicant for
enpl oynment in any coal or other nmine subject to this
Act because such mner, representative of mners or
applicant for enmpl oynent has filed or nmade a conpl ai nt
under or related to this [Act], including a conplaint
notifying the operator or the operator's agent, or the
representative of the mners at the coal or other mne
of an all eged danger or safety or health violation in
a coal or other mne, or because such mner, repre-
sentative of miners or applicant for enploynent is the
subj ect of nedical evaluations and potential transfer
under a standard published pursuant to section [101]
or because such m ner, representative of nminers or
applicant for enploynent has instituted or caused to
be instituted any proceedi ng under or related to this
[Act] or has testified or is about to testify in any
such proceedi ng, or because of the exercise by such
m ner, representative of mners or applicant for
enpl oyment on behal f of hinself or others of any
statutory right afforded by this [Act].
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protected activity. 1d.

We affirmthe judge's conclusion that a mner's reporting of injuries to
an operator constitutes protected activity. Section 2(e) of the Act provides

that "operators of ... mnes with the assistance of the m ners have the
primary responsibility to prevent the existence of [unsafe and unheal t hful]
conditions and practices in such mnes." 30 US.C [0O801(e). In order to

carry out this responsibility, mne operators need to know about unsafe
conditions that cause accidents and injuries. Further, accurate infornmation
must be gathered by operators in order to conply with the Secretary's

regul ations at 30 C.F. R Part 50 (1993), requiring operators to file with MSHA
reports of all accidents and injuries that occur at mnes. Operators can be
fully informed about accidents and injuries only with the cooperation of

m ners. Therefore, taking adverse actions against mners for their reporting
of injuries would restrict the free flow of information and conprom se
accurate reporting and mine safety.

W reject the operators' contention that the act of reporting a persona
injury would qualify as protected activity only if the report contains a
safety conplaint; this approach takes too narrow a view of such reports. The
| egislative history of the Act nakes clear the intent of Congress that
protected rights are to be construed expansively. See S. Rep. No. 181, 95th
Cong., 1st Sess. 36 (1977), reprinted in Senate Subcommittee on Labor
Committee on Human Resources, 95th Cong., 2nd Sess., Legislative History of
the Federal M ne Safety and Health Act of 1977, at 624 (1978) ("Legis.
Hist.").

The right to report injuries, however, carries with it a correspondi ng
responsibility that mners report injuries and accidents. The |egislative
hi story of the Act shows that Congress provided protection to mners against
discrimnation in order to encourage their active role in enhancing mne
safety:

If our national mne safety and heal th program
is to be truly effective, mners will have to play an
active part in the enforcenent of the Act.... [I]f
mners are to be encouraged to be active in matters of
safety and health, they must be protected agai nst any
possi bl e di scrimnation which they mght suffer as a
result of their participation.

Legis. Hist. at 623. Mdreover, the right to report injuries does not include
a protected right to incur or cause injury.

D. Wether the Programis Facially Discrimnatory
1. I ntroduction
Central to proving a case of discrimnation under section 105(c)(1) is
the determ nation of unlawful notive. The Mne Act prohibits retaliatory

conduct or discrimnation that is notivated by a miner's exercising any
protected right. Nevertheless, rare situations have arisen in which proof
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that adverse action was inproperly notivated has not been required. The
Suprene Court has permitted a showi ng of facial discrimnation under section
8(a)(3) of the National Labor Relations Act ("NLRA"), 29 U.S.C. 0O 158(a)(3):
"Sonme conduct ... is so ‘inherently destructive of enployee interests' that it
may be deened proscribed without need for proof of an underlying inproper
notive." NLRB v. Great Dane Trailers, 388 U S. 26, 33 (1967)(citations
omtted). The Comm ssion found in UMM and Carney v. Consolidation Coal Co.,
1 FMSHRC 338, 341 (May 1979), that an operator's business policy was facially
discrimnatory. There, the Conmm ssion found that, under section 110(b) of the
Coal Act (30 U.S.C. O 820(b)(1976) (amended 1977)), the predecessor to section
105(c), a conpany policy requiring union safety commtteenen to obtain

perm ssion from managenment before | eaving work to perform safety duties was
unl awf ul because it inmpeded a mner's ability to informthe Secretary of

al |l eged safety violations. See also Sinmpson v. FMSHRC, 842 F.2d 453, 462-63
(D.C. Cir. 1988)(when mne conditions intolerable, operator notive need not be
proven to establish constructive discharge). Cf. Secretary on behalf of Price
and Vacha v. Jim Wil ter Resources, Inc., 12 FMSHRC 1521, 1532-33 (August

1990) (hel d that operator's policy was not facially discrimnatory).

To establish that a business policy is discrinmnatory on its face, a
conpl ai nant nust show that the explicit terms of the policy, apart from
nmotivation or any particular application, plainly interfere with M ne Act
rights or discrimnate against a protected class. See Price and Vacha, 12
FMBHRC at 1532. Once a policy is found to be discrimnatory on its face, an
operator may not raise as a defense |ack of discrimnatory notivation or valid
busi ness purpose in instituting the policy. Conpare Price and Vacha, 12
FMSHRC at 1532-33 with Price and Vacha, 10 FMSHRC 896, 907-08 (July
1988) (ALJ) .

VWhen reviewing a claimof facial discrimnation, the Conm ssion has
st at ed:

"The Conmi ssion does not sit as a super grievance
board to judge the industrial nerits, fairness,
reasonabl eness, or wi sdom of [a chal | enged busi ness
program or policy] apart fromthe scope and focus
appropriate to analysis under section 105(c) of the
Mne Act."” Qur limted purpose is to focus sinply on
whet her the [progran] or enforcenent of sone component
thereof conflicts with rights protected by the M ne
Act .

Price and Vacha, 12 FMSHRC at 1532 (citation onmtted).
2. Faci al Anal ysis of the Program

We address the issue of whether the Program as alleged by the
conpl ai nants, was "facially discrimnatory to thenselves and to all other
m ners" (14 FMSHRC at 362), and therefore interfered with Mne Act rights.
The Program explicitly requires the reporting of personal injuries and the
Dilworth M ne safety rules additionally require enployees to report al
injuries. These requirenents, on their face, are consistent with the M ne
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Act's goals of encouraging mners to report accidents and injuries. Under the
| egi slative history of the Act, the reporting of an injury is equally the
mner's responsibility as it is his right. The Program does not, as asserted
by conpl ai nants, inpose or threaten discipline for reporting injuries.

Rather, it inposes discipline for incurring a nunber of injuries. Further

all mners at Dilworth are subject to the Program it does not single out for
speci al treatnent particular workers or classes of workers. Thus, the
Program s terns on their face do not discrimnate against mnminers who report
injuries, nor do they interfere with mners' rights to report injuries.

The judge concluded that the Programinterferes with Mne Act rights by

"creat[ing] an obvious and persuasive disincentive to report injuries.” 14
FMSHRC at 364. The judge reasoned that "[s]ustaining an injury and the
reporting of the injury are ... inextricably interrelated.” Id. As a matter
of law, we reject the judge's legal inference and ultimate

concl usi on. (Foot note 6) Reporting and sustaining injuries, in general and

under the Program are distinct events and can involve different individuals.

I ndeed, the judge recognized that sustaining injuries is not protected
activity under the Mne Act. |Id. As noted earlier, the Program continued the
requi renment under the conpany's rules that all injuries be reported.

Under the judge's reasoning, any programthat penalizes injuries
sust ai ned, even a programthat is based on fault, would chill accident
reporting. See 14 FMSHRC at 363-64. (Footnote 7) The conplai nants, however
effectively concede that, absent inclusion of blaneless accidents, the Program
may be facially lawful. See Oral Arg. Tr. 52-53. Nevertheless, the
conpl ai nants have not shown that the inclusion of no-fault injuries in the
Program specifically contravenes the M ne Act. (Footnote 8)

6 The judge's analysis is based on the express ternms of the Program he

did not base his conclusion that the Programinterfered with Mne Act rights
on any factual findings nor discuss any evidence in the record as to whet her
reporting was encouraged or discouraged under the Program The judge,

consi stent with Conmni ssion precedent (see Price and Vacha, 12 FMSHRC at 1533;
Carney, 1 FMSHRC at 341), did not consider the subjective testinony of

i ndi vidual mners to determ ne whether the allegedly discrimnatory enpl oynent
action interfered with Mne Act rights.

The Programis virtually no-fault, i.e., a mner is charged with an injury
even if blaneless in the causation of the accident. |In paragraph No. 8,
however, managenent reserves the right to exclude injuries in the "rare
situation" when nanagenent determnines that there was "absolutely no
culpability on the part of the injured enpl oyee" and when such excl usion
appears "to be in the best interest of attaining a safe working environnment
for all enployees at the nmne." 14 FMSHRC at 367, App. A O 8.

The parties disagree on the nmerits of a no-fault injury reduction program
This issue is appropriately resolved in collective bargaining and the
grievance/arbitration process. See, e.g., UMM on behalf of James Rowe v.
Peabody Coal Co., 7 FMSHRC 1357, 1364 (Septenber 1985), aff'd sub nom Brock
on behalf of WIlianms v. Peabody Coal Co., 822 F.2d 1134 (D.C. Cir. 1987).
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In Secretary on behalf of Pack v. Maynard Branch Dredging Co., 11 FMSHRC
168, 172 (February 1989), aff'd, 896 F.2d 599 (D.C. Cir. 1990), the Comn ssion
rejected a simlar argunent as to the chilling of reporting, raised against a
conmpany policy that required enpl oyees to report dangerous conditions to the
conpany. The Secretary asserted that such a policy would intimdate m ners
fromexercising their rights under sections 103(g) or 105(c) of the Act. Id.
at 172-73. The Conmi ssion held that the operator was entitled to initiate
such a policy that called for mner participation in the maintenance of

safety. 1d. As Comm ssioner Backley stated in Pack, a "fundamental goal of
the Act [is] to ensure that every mner does all that he can to nake the work
environnent safe.” I1d. at 174 (concurring in part and dissenting in part).

Maki ng the work environment safe requires the accurate reporting of injuries.

For the reasons set forth above, we hold that Consol's Program on its
face, does not violate the Mne Act.

E. | ssues Remanded

The foregoi ng conclusion does not dispose of the case. Because the
judge did not reach the issues of whether the initiation of the Program was
discrimnatorily notivated and whether the Program was subsequently applied in
a discrimnatory manner, we remand for his consideration of these issues. W
provi de the foll owi ng guidance for the judge and parties.

1. Modtivation for Instituting the Program

In Price and Vacha, the Commi ssion indicated that discrinmnatory notive
woul d invalidate a policy that is otherwise facially lawful. 12 FMSHRC at
1532-33. The Pasul a- Robi nette test provides the appropriate framework for
anal yzi ng the reasons for Consol's adoption of the Program See Pasula, 2
FMSHRC at 2797-800; Robinette, 3 FMSHRC at 817-18.

Under the Pasul a- Robinette test, an operator may rebut a prima facie
case of discrimnation by showing either that no protected activity occurred
or that an adverse action was not notivated in any part by protected activity.
If an operator cannot rebut the prinma facie case in this manner, it neverthe-
|l ess may defend affirmatively by proving that it also was notivated by the
m ner's unprotected activity and woul d have taken the adverse action in any
event for the unprotected activity alone. I1d. See also, e.g., Eastern Assoc.
Coal Corp. v. FMSHRC, 813 F.2d 639, 642 (4th Cir. 1987); Donovan v. Stafford
Construction Co., 732 F.2d 954, 958-59 (D.C. Cir. 1984); Boich v. FMSHRC, 719
F.2d 194, 195-96 (6th Cir. 1983)(specifically approving the Comi ssion's
Pasul a- Robi nette test). Cf. NLRB v. Transportation Managenment Corp., 462 U S
393, 398-403 (1983) (approving nearly identical test under National Labor
Rel ati ons Act).

The judge did not nake express findings as to Consol's notivation for
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initiating the Program-- whether it was to reduce the high injury rate, to

di scourage accident reporting, or to retaliate against the nmne safety
conmitteenen's filing of safety conplaints. W direct the judge to make
findings and conclusions as to whether the initiation of the Programwas, even
in part, discrimnatorily notivated.

If the judge finds unlawful notivation, he shall further analyze whether
Consol, neverthel ess, presented a successful Pasul a-Robinette affirmative
defense -- i.e., showed that it also initiated the Programto hel p reduce
acci dents and woul d have done so in any event for safety purposes
al one. (Foot note 9)

If Consol fails to sustain its affirmative defense, a violation is
proven. If the judge finds no evidence of discrimnatory notivation in the
establishnment of the Programor if Consol sustains its affirmative defense, he
shal|l proceed to address whether the Program was applied in a discrimnatory
manner .

2. Application of the Program

The question before the judge will be whether the Program was specifi -
cally applied in a disparate way to individual mners or classes of mners in
contravention of the Mne Act. See Price and Vacha, 12 FMSHRC at 1533- 36.

(An exanpl e of such treatnment would be exclusion fromthe Programof an injury
to one miner and inclusion of simlar injuries to another mner.) W note
that, by itself, hostility of miners to the Programis not sufficient to prove
the existence of a violation. |Id. at 1533. The judge shall make all findings
necessary to di spose of application issues within the Pasul a- Robi nette

f ramewor k.

We note the judge's finding that, during the 1980's, before the adoption of
the Program the Dilworth Mne had the worst safety record of Consol's Eastern
Division. 14 FMSHRC at 362. Consol refers to evidence in the record that it
asserts represents a decline in the frequency and severity of injuries at
Dilworth. C. Br. at 10-11. To the extent that the judge can infer notivation
fromthe effect of the Program he should consider this evidence. Counsel for
conpl ai nants at oral argument attributed the inproved safety record, in part,
to extra care taken by enpl oyees as a result of the Program Oral Arg. Tr.
47-48.
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I,

Concl usi on

For the reasons set forth above, we reverse the judge's determ nation

that the Programwas facially unlawful. We remand for his consideration of
whet her Consol was inproperly nmotivated in instituting the Programand, if so,
whether it sustained its affirmative defense. |f the judge finds no

discrimnatory notivation or if Consol sustains its affirmative defense, he
shal | address whet her Consol applied the Programin a discrimnatory nmanner
Accordingly, this matter is remanded for further proceedings on this record
consistent with this opinion.

Arl ene Hol en, Chairman

Ri chard V. Backl ey, Comni ssioner
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Conmi ssi oner Doyle, concurring in part and dissenting in part:

I concur with nmy colleagues in affirmng the adm nistrative | aw judge's
determ nation that the conplainants engaged in activity protected under the
M ne Act when they reported injuries to their enployer, Consolidation Coa

Conmpany ("Consol"). Slip op. at 4-5. | nust, however, respectfully dissent
fromtheir deternmi nation that Consol's Program for Hi gh Ri sk Enpl oyees (the
"Progrant) is not discrimnatory on its face. | would also affirmthe judge's

deci sion on the basis that the Programinhibits the exercise of Mne Act
rights in violation of section 105(c).

Under the M ne Act, operators are required to report all accidents and
occupational injuries, as those terns are defined at 30 CF. R [50.2, to the

M ne Safety and Health Administration ("MSHA"). To fulfill that obligation
operators rely, to a great extent, on reports fromtheir enployees of such
occurrences. It is that reporting to Consol of mners' injuries that is the

"protected activity" underlying this conplaint of discrimnation

Consol's Program requires each enployee to report to nanagenent each
work related incident that results in his injury and to also file a "Report of
Personal Injury." 14 FMSHRC 365-66, App. A O 2. An enpl oyee experiencing four
injuries in eighteen nonths is designated a "H gh Ri sk Enpl oyee" and is
enrolled in the Program 1d. at O 3. Another injury within twelve nonths
subj ects the enployee to suspension. Id. at 0 4. If an additional injury is
suffered within the followi ng twelve nonths, the enployee is subject to
suspension with intent to discharge. Id. at 0 5. Those causing accidents or
injuries are not placed in the programunless they, too, are injured. Ora
Arg. Tr. at 9-12, 67.

The Conpl ai nants, filing on their own behalf and on behalf of all mners
subject to the Program claimed, anong other things, that the Program was
initiated to inhibit the accident reporting required by 30 CF. R Part 50 and
that it was per se violative of section 105(c). Conpl ai nants' Post Hearing Br
at 5. The judge found that the Program by subjecting nmners to suspension
and di scharge, created an obvious disincentive to report injuries and
inhibited and interfered with that reporting. 14 FMSHRC at 363-64. Further
he found that the Program was discrimnatory on its face in violation of
section 105(c). Id. at 364.

As noted by the majority, a programor policy is discrimnatory on its
face if its explicit ternms, apart fromnotivation or particular application
interfere with Mne Act rights or discrinm nate against a protected class. Slip
op. at 6. Thus, if the Program provided that those engaged in the protected
activity of reporting their injuries were subject to adverse action, it would
be, wi thout question, discrimnatory on its face. The Program albeit |ess
AAAAAAAAAAAAAAA

1 Their other clains were: (1) that the programwas initiated in
retaliation for, and to counteract the effects of, actions by the mne safety
comrittee to force proper accident and injury reporting to MSHA by Consol; and
(2) that each application of the Program crated and individual violation of
section 105(C). The judge did not reach these issues.
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bl atantly, achieves the very same result by requiring each enpl oyee to report
his injuries and, on the basis of those injuries, designates hima "Hi gh Risk
Enpl oyee.” He is then placed in the Program

The judge found that sustaining and reporting injuries were so
"inextricably interrelated" that the two activities could not be separated. 14
FMSHRC at 364. My coll eagues, in reversing the judge, characterize this
finding as a "legal inference and ultimate conclusion," which, "[a]s a matter
of law, [they] reject.” Slip op. at 7. They state that "[r]eporting and
sustaining injuries, in general and under the Program are distinct events and
can involve different individuals.” 1d. Wile others may al so report
accidents, that does not dimnish the fact that the Programitself, at
paragraph 2, states that each individual sustaining an injury nmust report that
injury to managenent and "conplete a Report of Personal Injury."” 14 FMSHRC at
365, App. O 2. Thus, the Programitself, on its face, inextricably links the
sustai ning and reporting of injuries. That being the case, | agree with the
judge that, on its face, the Programviol ates section 105(c) of the M ne
Act .

Not only is the Programdiscrimnatory on its face in that it provides
for adverse action agai nst those engaged in protected activity but, as the
judge found, its effect is to inhibit the exercise of reporting rights.
Congress, in passing the Mne Act, recognized in section 2(c) the need for
nore effective neans of preventing death and serious injuries in the nation's
mnes. 30 U.S.C. 0801(c). In furtherance of that goal, and to encourage a
nore active role by mners, it provided the anti-discrimnation provisions of
section 105(c), which protect nmners fromadverse actions as a result of the
exercise of rights provided under the Mne Act. S. Rep. No. 181, 95th Cong.
1st Sess. 36 (1977), reprinted in Senate Subcommittee on Labor, Committee on
Human Resources, 95th Cong., 2nd Sess., Legislative History of the Federa
M ne Safety and Health Act of 1977 (1978) ("Legis. Hist.") at 623. The Senate
report stressed that the anti-discrimnation section should be construed
"expansively to assure that miners will not be inhibited in any way in
exercising any rights afforded by the legislation." Legis. Hist. at 624.
AAAAAAAAAAAAAAAAAA

2 Citing Oral Arg. Tr. at 52-53, the mpjority states that Conpl ai nants
"effectively concede that, absent inclusion of blaneless accidents, the
program may be facially lawful." Slip op at 7. A review of those pages
i ndi cates that Conpl ai nants made no such concession. They stated they would
not be troubled by a programthat dealt with those enclude bl anel ess
acci dents.

3 M colleagues note, but do not follow, the factually simlar UMM &
Carney v. Consolidation Coald Co., 1 FMSHRC 338 (May 1979), in which the
Commi ssi on found discrimnatory the operator's policy of requiring mners to
obtai n conpany perm ssion to performunion safety duties. 1In reaching its
concl usi on, the Comm ssion reasoned that the operator's policy effectively
i npeded a miner's ability to exercise his Mne Act rights. 1d. at 341.
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The majority, in reversing the judge, disnm sses out of hand his finding
that the Programinhibits and interferes with the exercise of Mne Act
rights. 14 FMSHRC 363; Slip op. at 6-7. That finding is, however, supported
by substantial evidence and, under the terns of the Mne Act, nust be
affirmed. 30 U.S.C. 0O 823(d)(2)(A) (ii)(l). Conplainant Swift testified that
numer ous enpl oyees had told himthat, because of the Program they would not
report accidents if they could avoid it. Tr. at 230, 231. He testified
further that he knew of four accidents that had not been reported because of
the Program Tr. at 232. One enployee who injured his back was afraid to
report it for fear of losing his job. Tr. at 224-25. Another enployee who
required stitches had to be convinced by Swift to report the accident because
he feared going into the Program Tr. at 231. Conpl ai nant Cunni ngham
testified that, because he has experienced four accidents, he is nowin the
Program al though he lost no tine as a result of the incidents. Tr. at 22, 29.
He now feels inhibited about filing accident reports for fear of losing his
job and, if he sustains another injury, he intends to | eave the mne w thout
reporting the accident and see his own doctor. Tr. 28, 31-32.

The Program s inhibiting effect on injury reporting is uncontradicted in
this record. Thus, because the Programinterferes with protected activity,
preci sely what section 105(c) was designed to prevent, it is discrimnatory.
AAAAAAAAAAAAAAAAAAAAA

4 Contrary to the majority's assertion, the Conm ssion did not reject a
simlary argunent in Pack v. Maynard Branch Dredging Co., 11 FMSHRC 168
(February 1989). Slip or. at 8. Rather, it found that the record evidence did
not support the argunment. 11 FMSHRC at 173. |In Pack, the conpany policy
requi red enployees to report all unsafe condition to their supervisors.

There was no discipline or other adverse action taken agai nst those who

followed the policy. It was Pack's failure to report that caused his

di smssal. The Commi ssion found that "miners being intindated from
exercising their rights under ... the Mne Act sinply is not presented by thie
case." 1d. Here, the judge found that m ners were inhibited from exercising

their Mne Act right to report (14 FMSHRC at 363-64) and adverse action was
taken agai nst those who did report.

5 In one instance, Cunni ngham was struck by an el evator door as he
attenpted to exit the elevator. His foreman was operating the controls at the
time. Tr. at 23-24. 1In a second accident, Cunninghamwas told to enter a
scoop care to assist in locating an oil leak. After pulling |evers as
instructed, he was hit in the face by spraying oil and, although he was
wearing safety glasses, oil had to be flushed fromhis eye. Tr. at 24-25.

6 In Price & Vacha v. JimWlter Resources., Inc., 12 FMSHRC 1521 (August
1990), m ners opposed an operator's drug testing program because they believed
it cast suspicion of drug use on those being tested and because they saw it as
an invasion of their privacy and an afforont to their dignity. Id. at 1525.
The Commi ssion found that "a miner's opposition or hostility" was not
determ native of a programis validity and that adverse action was "not sinply
any operator action that a mner does not like. " Id. at 1533. Here, the
Pogramis not sinply one that m ners oppose or dislike. The Program
interferes with and punishes their exercise of Mne Act rights.
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In the majority's opinion, the inhibiting effect on Mne Act reporting rights
is apparently irrelevant. Under their analysis, Conplainants nmust prove
either that the Programwas discrimnatorily notivated or was discrimnatorily
applied to individual mners or classes of mners. Slip op. at 7-9. "Sone
conduct, however, is so “inherently destructive of enployee interests' that it
may be deened proscribed w thout need for proof of an underlying inproper
notive." NLRB v. Great Dane Trailers, Inc., 388 U S. 26, 33 (1967) (citations
omtted).

Thus, on the basis that the Programis discrimnatory on its face, as
well as on the basis that, on the undisputed record, it has inhibited Consol's
enpl oyees in the exercise of their protected right to report injuries, | would
affirmthe adm nistrative | aw judge.

Joyce A. Doyl e, Conm ssioner

AAAAAAAAAAAAAAAAAAAAAAA

7 The mpjority states that "under the judge's reasoning, any programthat
penal i zes injuries sustained, even a program based on fault, would chil
accident reporting.” Slip op. at 7. They nmisconstrue the judge's decision.
Applying his reasoning, only prograns that require a mner to report his
injuries, and al so provide for adverse action against himbased on that report
al one, would be found to inhibit reporting. fault-based prograns focusing on
those causing accidents and injuries, rather than on those sustaining or
reporting tem would not be proscribed. This would be true even if, in some
i nstances, the individual causing an injury were also the one reporting it,
because the driving force of such a program woul d be unsafe conduct, not
injury reporting. Apparently the program of Am cus Curi ae, Peabody Coa
Conpany, is based on unsafe conduct, not on injuries sustained. Oal Arg. Tr.
at 27-29, 33, 36, Peabody Reply Br. at 3. Under the judge's reasoning, such a
program woul d not chill reporting nor would it be discrimnatory on its face.



