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February 23, 1994
SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON

V.

T & F SAND & GRAVEL, | NC. ; Docket Nos.

REEDY COAL COWPANY, | NC.
KI NKAI D STONE CO.

KEYSTONE COAL M NI NG CORP
PENNSYLVANI A ELECTRI C CO
KEYSTONE COAL M NI NG CORP
KEYSTONE COAL M NI NG CORP
KEYSTONE COAL M NI NG CORP
SHANNOPI N M NI NG CO.

JI M WALTER RESOURCES, | NC.
JI M WALTER RESOURCES, | NC.
M D- CONTI NENT RESOURCES, | NC.
TARVAC CALI FORNI A, | NC.
EASTSI DE ROCK PRODUCTS
CONSOLI DATI ON COAL CO.

| SLAND CREEK COAL CO
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BEFORE: Hol en, Chairman; Backl ey and Doyl e, Comnr ssioners

ORDER
BY THE COWM SSI ON:

In these civil penalty proceedings arising under the Federal M ne Safety
and Health Act of 1977, 30 U.S.C. O 801 et seq. (1988)("M ne Act"), the
Secretary of Labor proposed penalties for citations issued to the m ne
operators |listed above ("Operators"”). |In each proceeding, the presiding
adm ni strative | aw judge, in accordance with the Conm ssion's decision in
Drummond Co., Inc., 14 FMSHRC 661 (May 1992), remanded the proposed penalties
to the Secretary for recal culation. Under Drummond, penalties were to be
recal cul ated in accordance with the Secretary's regulations at 30 C.F. R Part
100 without reference to or use of the "excessive history" provisions
contained in his Program Policy Letter No. P90-111-4 (May 29, 1990).

On January 14, 1994, the Secretary filed with the Com ssion an Anended
Motion to Reinstate Civil Penalty Proceeding ("Mdtion to Reinstate") in each
proceedi ng. The Secretary asserts that each proceeding was "incorrectly
remanded back to the Secretary since the case did not involve the issue of
excessive history." The Secretary asks that these cases be reinstated to the
Commi ssion's active docket and that the Operators be granted the right to
request hearings. No opposition has been received.

The judges' jurisdiction in these matters terni nated when their Orders
of Remand and Di smi ssal were issued. Conm ssion Procedural Rule 69(b), 58
Fed. Reg. 12158, 12171 (March 3, 1993), to be codified at 29 C. F.R
O 2700.69(b) (1993). Under the Mne Act and the Conmi ssion's procedura
rules, relief froma judge's decision may be sought by filing a petition for
di scretionary review within 30 days of a decision's issuance. 30 U S.C. 0O
823(d)(2); 29 CF.R 0O 2700.70(a). The Secretary did not file tinely
petitions for discretionary review within the 30-day period and the Comm ssion
did not sua sponte direct review of these cases. Thus, the judges' orders
di sm ssing these proceedi ngs becane final decisions of the Conm ssion 40 days
after their issuance. 30 U S.C. 0O 823(d)(1). Under these circunstances, we
deemthe Motions to Reinstate to be requests for relief fromfinal Comm ssion
deci sions incorporating late-filed petitions for discretionary review  See,
e.g., Island Creek Coal Co., 15 FMSHRC 962, 963 (June 1993).

Guided by Fed. R Civ. P. 60(b)(1) & (6), the Commi ssion has afforded
relief fromfinal judgments on the basis of inadvertence, nistake, and other
reasons justifying relief. See, e.g., Klamath Pacific Corp., 14 FMSHRC 535,
536 (April 1992). It appears that the penalties proposed by the Secretary in
these matters nmay not have been conputed in accordance with the Secretary's
AAAAAAAAAAAAAAAAAAAA

1 Pursuant to section 113(c) of the Mne Act, 30 U.S.C. O 823 (c), we
have designated ourselves as a panel of three nmenmbers to exercise the powers
of the Comm ssi on.
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excessive history policy and, therefore, may have been inproperly remanded to
the Secretary under Drumrond.

Accordi ngly, we reopen these proceedings and remand themto the Chief
Admi ni strative Law Judge. He shall reinstate themif he determ nes that they
were inproperly remanded to the Secretary.
Arl ene Hol en, Chairnman

Ri chard V. Backl ey, Comnri ssioner

Joyce A. Doyl e, Conm ssioner



