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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON
1730 K STREET NW 6TH FLOOR
WASHI NGTON, D.C. 20006

SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)

v. : Docket No. VEVA 91- 2096

ALLAN GOODE, enpl oyed by
CONSOLI DATI ON COAL COMPANY

BEFORE: Hol en, Chairman; Backl ey and Doyl e, Conm ssioners(Footnote 1)
DECI SI ON
BY THE COWM SSI ON

This civil penalty proceeding arising under the Federal M ne Safety and
Heal th Act of 1977, 30 U.S.C. O 801 et seq. (1988)("M ne Act" or "Act"),
presents the issue of whether Allan Goode "know ngly authorized, ordered or
carried out" a violation of the roof control plan of his enployer,
Consol idation Coal Conpany ("Consol"). Follow ng an evidentiary hearing,
Adm nistrative Law Judge WIIliam Fauver determ ned that Goode had know ngly
violated the roof control plan within the neaning of section 110(c) of the
M ne Act.(Footnote 2) 14 FMSHRC 2106 (Decenber 1992). For the reasons that
follow, we reverse the judge's decision.

Pursuant to section 113(c) of the Mne Act, 30 U S.C. 0O 823(c), we have
desi gnat ed oursel ves as a panel of three nenbers to exercise the powers of the
Conmi ssi on.

Section 110(c) provides, in part:

Whenever a corporate operator violates a
mandatory health or safety standard ..., any director
officer, or agent of such corporation who know ngly
aut hori zed, ordered, or carried out such violation,

shall be subject to the same civil penalties,
fines, and inprisonment that may be inposed upon a
person under subsections (a) and (d) of this section.

30 U S.C. O820(c). Section 110(c) was carried over w thout significant
change from section 109(c) of the Federal Coal M ne Health and Safety Act of
1969, 30 U.S.C. O 801 et seq. (1976) (anmended 1977)("Coal Act").



~675
l.

Factual and Procedural Background

When the all eged violation occurred, Goode was a section foreman at
Consol's Ireland Mne in Mundsville, West Virginia. On the mdnight shift of
March 8-9, 1990, Goode's crew was building an overcast. The crew consisted of
George Hol mes, the continuous nminer operator; Donald Conner, the |eft roof
bolter; Charles Mnor, the right roof bolter; and Donald "Page" Whorton, the
| oadi ng machi ne operator. They had cut a portion of the roof higher to make
room for the overcast and were installing permanent roof support. The crew
was using a Jeffrey Continuous M ner equi pped with an automated tenporary roof
support ("ATRS') system Under the roof control plan, the crew was required
to tenporarily support the roof with the ATRS system during the roof bolting
process. (Footnote 3) Permanent roof support was installed using the roof
bolting conmponent built into the continuous ni ner

The continuous m ner was equi pped with four ATRS jacks, two near the
front and two near the back. When activated, these jacks press against and
tenporarily support the roof so that the crew can bolt the roof with the
augers on the continuous mner. The miner is also equipped with two plank
jacks, which are used to press planks, wire nmesh and cri bbing against the
overcast roof so that roof bolts can be installed through the planks. The
judge described the process used to build an overcast as foll ows:

Per manent roof support in the overcast required
doubl e planks with wire nesh and, if necessary,
cribbing boards to fit irregular places in the roof.
To build an overcast, the continuous mner cuts down
exi sting roof support and cuts into the roof to raise
the height for the overcast. The mner is then backed
up to a supported roof area, where a double plank, a
section of wire nesh, and if necessary cribbing boards
are stacked on the plank jacks. The mner is then
trammed forward and the ATRS jacks are raised firmy
agai nst the roof. After that is done, the roof
bolters raise the plank jacks, drill the roof holes
and install roof bolts pinning the double plank and
materials to the roof. The ATRS is then | owered and
the cycle is repeated.

14 FMSHRC at 2107.

On the night in question, Goode's crew was installing a set of planks
when a small section of the roof fell, knocking down the nesh, cribbing boards
and a plank. Goode arrived in the area while the miners were trying to free
the wire nesh fromthe material that had fallen. Conner testified that Goode

The m ne's roof control plan provides, in part, that "operators of integra
roof drills will not advance inby the |ast permanent support until the ATRS
systemis placed firmy against the roof." Ex. G5.
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became "a little bit upset."™ Tr. 126. Mnor testified that Goode
"screanfed]" at the crew and stated that "one man could do this job." Tr. 91
After the fallen material had been renmpoved fromthe nesh, Goode clinbed on top
of the mner to position the planks, cribbing and mesh on the plank jacks.
Whorton testified that this procedure was not unusual when installing planks
and wire mesh. Tr. 171. As Goode was stacking this material on the plank
jacks, sone of it fell and hit Mnor in the head. Tr. 80, 172. Mnor then

told Goode that "this was unsafe as hell." Tr. 113, 222. Mnor testified
that Goode replied that "so is wal king down the street, but you' ve got to do
it." 1d. Goode testified that he becane "a little disturbed" and he does not

di spute that he had an argument with Mnor. Tr. 222-23

After Goode repositioned the planks and cribbing on the plank jacks, the
m ner was trammed forward and the ATRS jacks were raised. The crew then
rai sed the plank jacks to press the nesh, cribbing and pl anks agai nst the
roof. Next, the crew raised the roof bolting augers and Goode nade sure that
the materials were positioned correctly so that the crew could drill through
the planks and install the bolts. As soon as the crew started to drill, Goode
left the area.

VWhorton testified that, when the crew rai sed the ATRS jacks, as
descri bed above, the jacks on the left side of the mner did not press against
the roof. Tr. 172-73. Because the roof fall had created a small cavity al ong
the left side of the mner, two ATRS jacks were about 12 to 18 inches fromthe
roof. Tr. 197. He stated that he told Conner that the ATRS jacks were not
pressuri zed agai nst the roof, but that he did not hear Conner's response
because of the loud noise. He also testified that he saw Conner speak to
Goode shortly thereafter but that he could not hear their conversation.

M nor testified that he had observed that the left rear jack was not
pressuri zed against the roof. Tr. 94-95. He stated that he had not told
Goode because he thought that Goode had seen it fromhis position on top of
the mner. Tr. 87. The crew installed roof bolts through the planks despite
the fact that the ATRS systemwas not fully pressurized. In a witten
statenent made to the Departnent of Labor's Mne Safety and Health
Adm ni stration ("MSHA") on Decenber 8, 1990, Mnor said that, under normal
circumst ances, he would not install roof bolts if he observed that the ATRS
jacks were not in place, but that, "because of Goode's actions and the way he
was screanming | was intinmdated and afraid he was going [to] begin scream ng
again and | ose control, so | did install the roof bolt.” Ex. G9 p. 3.

Conner testified that "nmaybe one" of the jacks did not press against the
roof. Tr. 155. In his statement to MSHA dated Decenber 14, 1990, he said
that, if he had noticed that the jacks were not touching the roof, he would
have told Goode. Ex. G 13 p. 4. He testified that he did not know whet her
Goode saw that the jacks were not fully supporting the roof because the planks
and cribbing may have bl ocked his view of the jacks. Tr. 131, 143. Conner
testified that Goode should have been able to determ ne whether the jacks were
in contact with the roof by listening for the wire mesh to crunch agai nst the
roof when the jacks were fully pressurized. Tr. 143. Conner also testified
that, shortly after he arrived, he asked Goode if there were any extensions
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for the ATRS jacks on the section and that Goode replied that the crew would
have to use what was available. Tr. 130.

Goode testified that he did not know that some of the ATRS jacks had not
reached the roof. Tr. 223, 227. He testified that the planks and cri bbi ng
prevented himfrom seei ng whether the jacks were supporting the roof. Tr.
227-28. He stated that, if anyone had told himthat all of the jacks were not
pressed agai nst the roof, corrective neasures woul d have been taken. Tr. 224-
25, 227. He testified that built-in extensions on the ATRS jacks could have
been raised or cribbing could have been used to support the roof. Tr. 223-25.

After receipt of a request for an inspection under section 103(g) of the
Act, MSHA Inspector Lyle Tipton investigated this incident.(Footnote 4)
Fol l owi ng his investigation, he issued a section 104(d)(2) order of wthdrawa
charging Consol with a violation of its roof control plan.(Footnote 5) Conso
paid a civil penalty of $1,300, without contest. The Secretary al so proposed
a civil penalty of $1,000 agai nst Goode, which is the subject of this
proceedi ng.

Consol sought to discharge M nor and Conner for their violation of the
roof control plan. There is no dispute that they knew that installing roof

Section 103(g) provides, in pertinent part:

VWhenever a representative of the mners ... has

reasonabl e grounds to believe that a violation of this
[Act] or a mandatory health or safety standard exists,

such ... representative shall have a right to
obtain an i medi ate inspection by giving notice to the
Secretary or his authorized representative of such
violation....

30 U.S.C. 0O 813(9).

The condition or practice section of the order states, in pertinent part:

Based on the conclusion of a [103(g)]
i nvestigation, it has been determned that the
approved roof control plan, (page 21 C, line 1, Basic
ATRS cycle) was not being conplied with on March 9,
1990, where the continuous mning machi ne was cutting
an overcast utilizing integral roof bolting machi nes
with an approved ATRS system whi ch was not in contact
with the mine roof. Interviews with the crew menbers
and the Foreman indicated that the ATRS jacks were
from12 to 18 inches fromthe mne roof during the
installation of 2 to 5 roof planks where the foreman
assisted the crewin the bolting process.

Ex. G 4. The record in this case denonstrates, and the Secretary does not
di spute, that only one set of planks was installed in violation of the roof
control plan rather than two to five as alleged in the order
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bolts when the ATRS jacks were not supporting the roof violated the roof
control plan. M nor and Conner invoked the grievance process under the nmine's
| abor agreenent and the matter was arbitrated. The arbitrator determ ned that
M nor and Conner had violated the roof control plan, but he concluded that
"conpel i ng extenuating circunstances"” mtigated agai nst discharge. Ex. G 12
p. 14. Instead, he ordered the m ners suspended, for about two weeks. He
reached this conclusion after determning that the mners' failure to follow
the roof control plan was caused in part by Goode's angry deneanor.

The judge found CGoode |iable under section 110(c) because he had reason
to know that at |east some of the jacks would protrude into the cavity created
by the roof fall and might not press against the roof. 14 FMSHRC at 2111
The judge assessed a civil penalty of $1,000.

.
Di sposition

Goode argues that the judge erred in adopting the |labor arbitrator's
hol ding that the crew s failure to notify Goode that the ATRS jacks were not
supporting the roof was caused by Goode's deneanor. He maintains that the
evi dence shows that he did not have actual know edge of or reason to know of
the violation. Goode contends that the judge i nproperly concluded that Goode
had reason to know of the violation as a result of his allegedly intimdating
deneanor. He argues that the judge's decision ignores the fact that it was
the crew s responsibility to ensure that the ATRS jacks were pressurized
agai nst the roof. Thus, Goode contends that the evidence presented by the
Secretary is too tenuous to support a finding that he know ngly authorized,
ordered or carried out the violation

The Secretary argues that substantial evidence supports the judge's
finding that Goode had reason to know of the violation because: (1) his unsafe
conduct intimdated the crew, (2) he knew that the cavity caused by the roof
fall created a reasonable likelihood that the ATRS jacks woul d not reach the
roof, and (3) he knew that the wire nesh on the left side of the mner did not
audi bly crunch against the roof. The Secretary maintains that Goode, having
voluntarily taken over control of the roof bolting crew, should have made it
hi s business to ascertain for hinself whether the ATRS jacks were supporting
the roof. The Secretary argues that, by intim dating the crew into haste and
sil ence, Goode created a safety risk that the roof bolters would install the
roof bolts without the ATRS jacks supporting the roof.

The judge did not base his conclusion that Goode was |iable under
section 110(c) on a finding that Goode knew that the ATRS jacks were not
supporting the roof. The judge found that the record did not nmake cl ear
whet her, from his crouched position on top of the miner, Goode could have seen
that the ATRS jacks did not reach the roof. 14 FMSHRC at 2110-11. Further
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the judge found no evidence that anyone on Goode's crew told himthat some of
the jacks were not in place. 1d. at 2110.(Footnote 6)

Instead, the judge concluded that Goode know ngly authorized, ordered or
carried out the violation of the roof control plan because he had reason to
know the plan was being violated. 14 FMSHRC at 2111. He found that Goode had
a reasonable duty to listen for the wire nesh to crunch agai nst the roof when
the ATRS jacks were pressurized. 1|d. He also found that "Goode's unsafe
conduct, conbined with a reasonable |ikelihood that the ATRS jacks in the
cavity would not reach the roof and the fact that the wire nmesh on the |eft
side did not audibly “crunch' against the roof, gave Goode reason to know that
the roof control plan was being violated.”™ 1d. (footnote omtted). 1In this
regard, the judge found that:

Ordinarily, [Goode] could expect the roof bolters to
observe the ATRS jacks and to be sure that they were
pressed agai nst the roof before they advanced to raise
and bolt the plank. However, by his denmeanor in (1)
screamni ng at enpl oyees and di spl ayi ng i ntense anger at
the crew s delay in installing the second doubl e

pl ank, and (2) angrily clinbing up on the continuous
m ner to steady the plank while waiting for the
bolters to raise the plank, drill the roof and bolt
the plank, Goode created a safety risk that his crew
woul d be intimdated and not tell himif the ATRS
[jacks] did not reach the roof.

14 FMSHRC at 2111. Thus, the judge concluded that Goode had reason to know
that the roof control plan was being viol ated.

The judge's conclusion that Goode know ngly authorized, ordered or
carried out a violation of the roof control plan as a result of his
intimdating deneanor is based on two key findings. These findings are not
supported by substantial evidence. The judge found that "Goode was known for
having a short tenper" and that "M nor and other nenbers of the crew ... had
come to recogni ze Goode's displays of tenper as pernmitting no response or
expl anation froma subordi nate, evoking only silence and notivation to ~keep
out of his way.'" 14 FMSHRC at 2108. There is no record evidence to support
the judge's finding that the crew had previously been subjected to
intimdating displays of temper or that they had previously been afraid to
respond to him

Al t hough Whorton testified that he told Conner that the left ATRS jacks did
not reach the roof and that Conner inmredi ately spoke to Goode, Conner did not
testify that he had a conversation with Whorton or that he told Goode about
the Ieft ATRS jacks. Indeed, in his statement to MSHA, Conner said that if he
had noticed that the ATRS jacks were not reaching the mne roof, he would have
tol d Goode and woul d not have installed the roof bolts. Ex. G 13 p. 4.
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The judge relied on the decision in the |labor arbitration in meking
these findings. The arbitrator determ ned that the grievants "committed a
violation of the Ireland M ne Roof Control Plan and the Conpany Conduct
Rules.” Ex. G 12 p. 3. He found, however, that Goode spoke to the crew "in
the angry tone and manner which all stated they had cone to recogni ze as
permtting no response or explanation, evoking only silence and " keepi ng out
of his way' as much as possible." Ex. G 12 p. 11. The arbitrator concl uded
that "a part, at least, of the responsibility for the events |leading to the
discipline of the Gievants lies with the actions and deneanor of Goode at the
time." Ex. G12 p. 15. As consequence, the arbitrator assessed a
di sci plinary suspension in lieu of discharge. 1d.

The Comm ssion has adopted the approach to arbitration findings
devel oped by the Supreme Court in Al exander v. Gardner-Denver Co., 415 U S. 36
(1974). In adopting this approach, the Conm ssion held that "accordi ng wei ght
to the findings of arbitrators may aid the Conmm ssion's judges in finding
facts." Secretary o/b/o Pasula v. Consolidation Coal Co., 2 FMSHRC 2786, 2795
(Cctober 1980). The Conmm ssion stated:

As Gardner-Denver indicates, there are severa
factors that nmust be considered in determ ning the
wei ght to be accorded to arbitral findings: the
congruence of the statutory and contractua
provi sions; the degree of procedural fairness in the
arbitral forum the adequacy of the record; and the
speci al conmpetence of the particular arbitrator
Arbitral findings may be entitled to great weight if
the arbitrator gave full consideration to the
enpl oyee's statutory rights; the issue before the
judge is solely one of fact; the issue was
specifically addressed by the parties when the case
was before the arbitrator; and the issue was deci ded
by the arbitrator on the basis of an adequate record.

I d.

The judge did not evaluate the Pasula factors in adopting the
arbitrator's findings. The issue before the arbitrator was whether M nor and
Conner should be discharged for violating the roof control plan. He
consi dered Goode's actions only because he determ ned that his conduct
"suppl[ies] mitigating circunstances which provi des some explanation for
Gievants' failures, albeit not excuse." Ex. G 12 p. 15 (enphasis in
original). Thus, the arbitrator did not give any consideration to Goode's
procedural or statutory rights. Although Goode testified as a rebutta
wi t ness on behal f of Consol at the arbitration hearing, Goode was not a party
and did not have cross-exam nation rights. Moreover, a nunmber of individuals,
i ncludi ng the continuous miner operator on the crew and several safety
conmitteenen and other miners who testified on behalf of the grievants before
the arbitrator did not testify at the Conm ssion hearing. Thus, Goode had no
opportunity to cross-exam ne these witnesses. After consideration of the
factors set forth in Pasula, we conclude that the judge erred in according
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weight to the arbitration findings. Cf. David Hollis v. Consolidation Coa
Co., 6 FMSHRC 21, 26-27 (January 1984).

The Secretary al so argues that Goode was aware of the cavity and knew
that, if the distance between the floor and the roof were great enough, the
ATRS jacks woul d not reach the roof. \Worton, however, testified that,
because the floor of the entry had been cut on a previous shift, the distance
was greater than normally encountered when cutting overcasts. Tr. 194. He
stated that the crew "had never actually been in a situation quite like that
before" and that he woul d have thought that the jacks would reach the roof.
Tr. 195. |Indeed, Mnor and Conner testified that they had never bolted
wi t hout the ATRS jacks fully in place and did not know of any instances when
anyone el se had. Tr. 115-16, 154. Thus, the fact that a cavity was present
in the roof does not establish that the ATRS jacks were unlikely to reach the
roof or that Goode knowi ngly authorized, ordered or carried out a violation of
the roof control plan. The Comm ssion has held that supervisors are not
permtted to "close their eyes to violations, and then assert |ack of
responsi bility for those viol ati ons because of self-induced ignorance."”
Secretary v. Roy denn, 6 FMSHRC 1583, 1587 (July 1984). Know edge t hat
m ners mght performa task in an unsafe manner, however, is "too contingent
and hypothetical to be legally sufficient.” 1d. at 1588.

The Secretary al so seeks to prove Goode's liability under section 110(c)
based on his know edge that the wire nmesh on the left side of the mning
machi ne did not audibly crunch against the roof. The judge determ ned that
"Goode had a reasonable duty to listen for the crunch." 14 FMSHRC at 2111
Conner testified, however, that noise fromthe m ning machi ne makes it
difficult to hear, so that he nust look up at the mesh to ensure that it is
bei ng pressed against the roof. Tr. 144-45. |In addition, the four jacks may
press agai nst the roof at the same tinme so that distinct sounds may not be
audi bl e. Thus, Goode's failure to notice that the left jacks did not crunch
agai nst the roof cannot be the basis of section 110(c) liability.
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Concl usi on

For the foregoing reasons, the judge's decision is reversed, and the
section 110(c) civil penalty proceedi ng agai nst Goode is dism ssed.

Arl ene Hol en, Chairman
Ri chard V. Backl ey, Comnri ssioner

Joyce A. Doyl e, Conm ssioner



