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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON
1730 K STREET NW 6TH FLOOR
WASHI NGTON, D.C. 20006

JERRY | KE HARLESS TOW NG, | NC.
and HARLESS, | NC.

v. : Docket No. CENT 92- 276- RM

SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MBHA)

BEFORE: Hol en, Chairman; Backl ey and Doyl e, Comnr ssi oners(Footnote 1)
DECI SI ON
BY THE COVM SSI ON:

This contest proceeding arising under the Federal Mne Safety and Health
Act of 1977, 30 U.S.C. O 801 et seq. (1988)("Mne Act" or "Act") presents the
i ssue of whether the sand-dredgi ng operation of Jerry Ike Harless Tow ng, Inc.
("Harless Towing") is subject to the jurisdiction of the Mne Act. Follow ng
an evidentiary hearing, Adm nistrative Law Judge Jerol d Fel dman det er m ned
that Harless Towi ng's dredgi ng operation is subject to Mne Act jurisdiction
15 FMSHRC 1052 (June 1993). For the reasons that follow, we affirmthe
j udge' s deci si on.

l.

Factual and Procedural Background

On May 12, 1992, Inspectors John Ramirez and Steve Mntgonery of the
Department of Labor's Mne Safety and Health Adm nistration ("MSHA") visited
the main office of Jerry Ike Harless Towing, Inc. ("Harless Tow ng") and
Harl ess Inc., in Lake Charles, Louisiana. They spoke with M. Harless, the
chi ef executive officer of Harless, Inc. and Harl ess Tow ng, about the M ne
Act's requirenment that all mnes file a legal identity report with
MSHA. ( Foot not e 2)

1 Pursuant to section 113(c) of the Mne Act, 30 U S.C. 0O 823(c), we have
desi gnat ed oursel ves as a panel of three nenbers to exercise the powers of the
Conmi ssi on.

2 Section 109(d) of the Mne Act provides, in pertinent part:

Each operator of a coal or other mne subject to
this Act shall file with the Secretary the nane and
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M. Harless stated that Harl ess Towi ng did not operate a m ne and questi oned
MSHA' s jurisdiction. Nevertheless, M. Harless permtted the MSHA i nspectors
to inspect Harless Towi ng's dredging operation on the Cal casieu River. They
found no violations of MSHA's safety and health standards. M. Harless
refused to conplete the MSHA |l egal identity formand on May 19, I|nspector

Ram rez issued a citation, (Footnote 3) alleging a violation of 30 CF. R O
56. 1000. (Foot note 4)

Har| ess Towi ng enploys from four to eight workers and dredges sand from
a designated section of the Cal casieu River, a navigable waterway, pursuant to
an Arny Corps of Engineers permit. It has been extracting sand fromthe river
bed four to six nmonths a year for about 30 years, apparently w thout
i nspection by MSHA

Har| ess Tow ng dredges the sand using a vessel containing dredging
machi nery, with several barges in tow. The dredge hydraulically suctions
sand, sedinment and water fromthe river bottomthrough a piping systemthat
directs the material onto a screen barge. On that barge, the material is
punped through a = inch mesh screen that renoves debris. Fromthe screen
barge, the sand and water are punped through a flume to another barge, the
heart barge, where the sand and water are separated.

The heart barge is towed to one of two off-loading term nals, owned by
Harl ess, Inc. The sand is renmoved by Harless, Inc. and stockpiled. Harless,
Inc. sells the sand to custoners, including |arge industrial operations. The
river sand is used primarily for fill under foundations and for various
AAAAAAAAAAAAAAAAA
address of such mine and the name and address of the person who controls or
operates the mne

30 U.S.C. 0O 819(d).

3 The citation was issued to Harless, Inc. rather than Harl ess Tow ng because
the MSHA i nspector was not aware of the two corporate entities. 15 FMSHRC at

1052 n.1. At the hearing, the judge ruled that Harless Towi ng was subject to

the jurisdiction of the Mne Act but that Harless, Inc. was not. 1d. at 1058-
59 & n.8. No objection was raised at the hearing and this issue is not before
t he Conmi ssion on review.

4 Section 56.1000 states, in pertinent part:

The owner, operator, or person in charge of any
metal and nonnetal nmine shall notify the nearest M ne
Safety and Health Adm nistration and Metal and
Nonmetal M ne Safety and Health Subdistrict Ofice
before starting operations, of the approxi nate or
actual date mne operation will comence. The

notification shall include the mne nane, |ocation
t he conpany nane, mailing address, person in charge,
and whet her the operations will be continuous or

intermttent.
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i ndustrial applications. Harless, Inc. also sells |inestone aggregate,
gravel, and other types of sand, all of which it purchases from other
suppl i ers.

The judge determ ned that Harless Towing is engaged in comrerce as that
termis used in section 4 of the Mne Act.(Footnote 5) 15 FMSHRC at 1056. He
concl uded that, by dredging in the navigable waters of the United States under
permt of the U S. Corps of Arny Engineers, Harless Tow ng engaged in
commerce. Id. In addition, he found that, when the sand produced by Harl ess
Towing is sold, commerce is affected. Id.

Rel yi ng on Marshall v. Stoudt's Ferry Preparation Co., 602 F.2d 589 (3d
Cir. 1979), cert. denied, 444 U S. 1015 (1980), (Footnote 6) the judge al so
concluded that Harless Towi ng's extraction and preparation of sand are
included within the Mne Act's definition of "coal or other mne" in section
3(h)(1). 15 FMSHRC at 1058. He rejected Harless Tow ng's argunment that sand
is not a mneral as well as their alternative argunent that the sand is
extracted in liquid formw thout the use of underground workers. Id. The
judge disnm ssed Harl ess Towi ng's contest of the citation and the Comm ssion
granted its petition for discretionary review.

.
Di sposition
A. Ef fect on Commerce

Harl ess Towi ng argues that its facilities are not subject to M ne Act
jurisdiction because it is not engaged in conmerce, as that termis defined in
section 3(b) of the Act.(Footnote 7) It maintains that all the sand it
produces is sold

5 Section 4 of the Mne Act states:

Each coal or other nine, the products of which
enter comerce, or the operations or products of which
af fect conmerce, and each operator of such m ne, and
every mner in such nmine shall be subject to the
provi sions of this Act.

30 U.S.C. O 803.

6 In Stoudt's Ferry, the court held that a business that processes and sells
sand and gravel from material that has previously been dredged froma river
operates a mne under the M ne Act.

7 Section 3(b) of the Mne Act states:

"comrerce" neans trade, traffic, comrerce,
transportation, or comruni cati on anong the severa
States, or between a place in a State and any pl ace
outside thereof, or within the District of Col unbia or
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i n Loui siana and does not affect interstate commerce. The Secretary contends
t hat, because Harl ess Towi ng operates a sand-dredgi ng operation on a navigable
wat erway, he has jurisdiction over its operation under section 4 of the M ne
Act. The Secretary further maintains that it has |ong been established that
Congress has authority to regulate dredging activities in beds of navigable
wat er s.

The Comrerce Cl ause of the Constitution has been broadly construed for
over 50 years. Commrercial activity that is purely intrastate in character may
be regul ated by Congress under the Commerce Cl ause, where the activity,
combined with |ike conduct by others simlarly situated, affects comerce
among the states. Fry v. United States, 421 U.S. 542, 547 (1975); Wckard v.
Fil burn, 317 U S. 111 (1942)(growi ng wheat solely for consunption on the farm
on which it is grown affects interstate comrerce). Congress intended to
exercise its authority to regulate interstate commerce to the "maxi mum extent
feasi bl e" when it enacted section 4 of the Mne Act. Mrshall v. Kraynak, 604
F.2d 231, 232 (3d Cir. 1979), cert. denied 444 U S. 1014 (1980); United States
v. Lake, 985 F.2d 265, 267-69 (6th Cr. 1993). In Lake, the m ne operator
sold all its coal locally and purchased mning supplies froma |ocal dealer
985 F.2d at 269. Nevertheless, the court held that the operator was engaged
in interstate commerce because "such small scale efforts, when conbined with
others, could influence interstate coal pricing and demand." |Id.

The judge correctly determ ned that Harless Towi ng's sand-dredgi ng
operation affects interstate commerce. Because Congress, in the Mne Act,
i ntended to exercise the full reach of its authority under the Conmerce
Cl ause, the Secretary has a minimal burden to show that Harl ess Tow ng's
operations or products affect interstate comerce. It dredges sand froma
navi gabl e waterway of the United States. 1In addition, the sand produced by
Harl ess Towing is sold to corporations that operate in nore than one state,
such as Gulf States Utilities, Pittsburgh Plate dass Co. and Qcci denta
Petrol eum 15 FMSHRC at 1056. The sand is transported on public highways and
wat erways and is used in manufactured products, such as glass, that are sold
outside Louisiana. |1d. Thus, Harless Towi ng's products enter interstate
commerce. The sale of its sand by Harless, Inc., does not change that. As a
consequence, Harless Tow ng's sand-dredgi ng operation affects comrerce as that
termis used in the Mne Act.

B. Definition of "coal or other m ne"

Harl ess Towi ng argues that its operation is not a mne, as that termis
defined in section 3(h)(1) of the Act, because it is not "an area of land from
which mnerals are extracted in nonliquid form" Harless Tow ng maintains
that a floating dredge that suctions sand froma river is not a nmne, since
the operation takes place, not on an area of land, but on a river and since
its extraction of liquid mnerals does not enploy workers underground.

o
a possession of the United States, or between points in the sane State but
t hrough a point outside thereof.

30 U.S.C. O 802(b).
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Finally, it argues that the judge's reliance on Stout's Ferry is m splaced
because that case dealt with the processing of coal and other material after
it had been dredged froma river and did not address whether the dredgi ng of
sand is subject to Mne Act jurisdiction. The Secretary argues that Harless
Towi ng operates a m ne because its sand-dredging facilities consist of
"structures, facilities, equipnent, machines [and] tools" that are "used in
the work of extracting [such] minerals fromtheir natural deposits." S.
Br. 11 quoting Section 3(h)(1).

The term "coal or other mine" is defined broadly in the M ne
Act . (Footnote 8) The definition is not limted to an area of |and from which
m nerals are extracted, but also includes facilities, equipnent, nachines,
tools and other property used in the extraction of mnerals fromtheir natura
deposits and in the mlIling or preparation of the mnerals. See, e.g.
Donovan v. Carolina Stalite Co., 734 F.2d 1547 (D.C. Cir. 1984); diver M
Elam Jr. Co., 4 FMSHRC 5 (January 1982). |In determ ning coverage, we nust
give effect to Congress' clear intention in the Mne Act, discerned from
"text, structure, and |legislature history." Coal Enployment Project v. Dole,
889 F.2d 1127, 1131 (D.C. Cir. 1989). Congress determned to regul ate al
m ning activity. The Senate Conmittee stated that "what is considered to be a
m ne and to be regul ated under this Act [shall] be given the broadest
possibl[e] interpretation, and ... doubts [shall] be resolved in favor of
inclusion of a facility within the coverage of the Act.” S. Rep. No. 181
95th Cong., 1st Sess. 14 (1977), reprinted in Senate Subcomr ttee on Labor
Committee on Human Resources, 95th Cong., 2d Sess., Legislative Hi story of the
Federal M ne Safety and Health Act of 1977, at 602 (1978).

This broad interpretation has been adopted by the courts. See, e.g.
Carolina Stalite Co., 734 F.2d at 1554. The definition of "coal or other
m ne" has been applied to a broad variety of facilities that are not "an area
of land fromwhich nminerals are extracted." See, e.g., Harman M ning Corp. V.
FMBHRC, 671 F.2d 794 (4th Cir. 1981) (operator | oaded previously extracted and
prepared coal onto railroad cars for transportation); Stoudt's Ferry, 602 F.2d
589 (3d Cir. 1979) (operator separated sand and gravel from material that had
been dredged froma river by the Cormmonweal th of Pennsylvania); Carolina
Stalite, 734 F.2d 1547 (D.C. Cir. 1984)(operator heated previously mned slate

8 Section 3(h)(1) states, in pertinent part:

"coal or other mne" nmeans (A) an area of |and
fromwhich mnerals are extracted in nonliquid form
or, if inliquid form are extracted with workers
underground, ... and (C) ... structures, facilities,
equi pnment, machi nes, tools or other property ... on
the surface or underground, used in, or to be used in,
or resulting from the work of extracting such
mnerals fromtheir natural deposits in nonliquid
form or if inliquid form wth workers
under ground. . ..

30 U.S.C. 0 802(h)(1).
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inarotary kiln to create a |light-weight material used in making concrete
bl ocks) .

Harl ess Towi ng extracts sand, a mineral, fromits natural deposit. The
fact that Harless Towing's sand is transported in a slurry froma river does
not make the sand a liquid mneral. W conclude that Harless Tow ng's sand-
dredging facilities are covered by the Mne Act.

I,
Concl usi on
For the foregoing reasons, we affirmthe judge's decision
Arl ene Hol en, Chairman

Ri chard V. Backl ey, Comnri ssioner

Joyce A. Doyl e, Conm ssioner



