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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON
1730 K STREET NW 6TH FLOOR
WASHI NGTON, D. C. 20006

SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)

V. : Docket No. CENT 92-110-M

DOLESE BROTHERS COVPANY

BEFORE: Hol en, Chairman; Backl ey and Doyl e, Conmi ssioners(Footnote 1)
DECI SI ON
BY THE COWM SSI ON:

This civil penalty proceeding arising under the Federal M ne Safety and
Heal th Act of 1977, 30 U.S.C. O 801 et seq. (1988)("Mne Act" or "Act"),
presents the issue of whether Dol ese Brothers Co. ("Dol ese") violated 30
C.F.R 0 56.14211(d) (Footnote 2) and, if so, whether the judge assessed an
appropriate
1 Pursuant to section 113(c) of the Mne Act, 30 U. S.C. 0O 823(c), we have
desi gnat ed oursel ves as a panel of three nenbers to exercise the powers of the
Conmi ssi on.
2 Section 56.14211, entitled "Bl ocking equipnment in a raised position,"”
provi des, in pertinent part:

(a) Persons shall not work on top of, under, or
work from nobil e equi pment in a raised position unti
t he equi pnent has been bl ocked or mechanically secured
to prevent it fromrolling or falling accidentally.

(b) Persons shall not work on top of, under, or
work froma raised conponent of nobile equi pnent unti
t he conponent has been bl ocked or nmechanically secured
to prevent accidental |owering. The equi pment nust
al so be bl ocked or secured to prevent rolling.

(c) A raised conmponent nust be secured to
prevent accidental |owering when persons are worKking
on or around mobil e equi pmrent and are exposed to the
hazard of accidental |owering of the conponent.
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civil penalty. Follow ng an evidentiary hearing, Admnistrative Law Judge

W liam Fauver upheld the citation and assessed a civil penalty of $8,000. 15
FMSHRC 1590 (August 1993) (ALJ). For the reasons that follow, we affirmthe
violation but remand for further analysis as to the civil penalty.

l.
Factual and Procedural Background

On January 12, 1991, WIliam Al len, an enpl oyee of Dol ese, was stringing
overhead el ectric cable froma manbasket that was suspended fromthe |oad |ine
of an 18 ton hydraulic crane at the Hartshorne Rock Quarry near MAl ester
Okl ahoma.  The manbasket was attached to the hook at the end of the crane's
load line and was not directly connected to the boom of the tel escopic crane,
which could extend 72 feet. The operator of the crane extended the boom
causing the |l oad block (the pulleys and hook at the end of the load Iine) to
be pull ed agai nst the boom bl ock (the end of the boom where the load line is
drawn across pulleys). As a result of the pressure exerted on the load I|ine,
it broke and the manbasket fell about 19 feet to the ground. Allen suffered
mul ti pl e broken bones in his feet and a broken rib

The crane was equi pped with check valves and flowrestrictors to prevent
the boomfromfalling in the event of a hydraulic failure. The hydraulically
powered wi nch that raised and |lowered the I oad |ine was al so equi pped with
devices to prevent sudden novenent of the load |ine in the event of a
hydraulic failure. The crane was not equipped with a device to prevent a
"two- bl ock" situation from breaking the |load |ine and causing the nanbasket to
fall. As described above, a two-block occurs when the | oad block is pulled up
agai nst the boom bl ock. A crane equi pped with an anti-two-bl ock device stops
all novement when the | oad bl ock reaches the boom bl ock, thereby preventing
the load |ine from breaking.

Dol ese reported the accident to the Departnent of Labor's Mne Safety
and Health Administration ("MSHA"). Follow ng an investigation, MSHA issued a
citation charging Dol ese with a significant and substantial violation of
section 56.14211(d).

The judge found that the manbasket was a "rai sed component of nobile
equi pment” within the nmeaning of section 56.14211(d). 15 FMSHRC at 1594. As
a consequence, he found that the safety standard required the nanbasket to be
protected agai nst accidental falling. 1d. The judge then determ ned that
MSHA Program Policy Letter No. P90-1V-4 (Septenber 5, 1990)("Crane PPL") was a
"reasonabl e application of section 56.14211(d) in prescribing alternative
nmet hods of protecting a manbasket from free and uncontrolled descent." Id.
He stated that the Crane PPL all ows an operator to conply with the standard
AAAAAAAAAAAAAAAAAAA

(d) Under this section, a raised conponent of

nmobi | e equi pment is considered to be bl ocked or

mechanically secured if provided with a functiona

| oad- 1| ocki ng device or a device which prevents free

and uncontrol |l ed descent.
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by: (1) attaching the manbasket directly to the boom if it was equipped with
a device to prevent accidental descent of the boom or (2) attaching the
manbasket to the load line, if the crane was equi pped with an anti-two-bl ock
device that would prevent the load |line frombreaking. Id. He further found
t hat Dol ese had actual or constructive know edge of the requirenments of the
Crane PPL. |d. at 1596. The judge held that Dol ese violated section 56.14211
"by suspendi ng the manbasket solely fromthe |load |line w thout providing a
safety device to prevent the line frombreaking in a "two bl ock' situation."
Id. at 1594. The judge assessed a civil penalty of $8,000, rather than the
$5, 000 penalty proposed by the Secretary. The Conm ssion granted Dol ese's
petition for discretionary review.

.
Di sposition of Issues
A Requi renents of the Safety Standard

Dol ese argues that the judge's finding that it violated section
56.14211(d) is contrary to law. 1t contends that the nmanbasket was not a
"constituent part" of the crane and, thus, did not fall within the standard's
coverage of raised conponents. Dolese maintains that, in any event, it
conplied with the standard because both the boom and the wi nch on the crane
were protected agai nst uncontrolled descent. It argues that the Crane PPL did
not prohibit Dol ese from suspendi ng a nanbasket fromthe boom using the | oad
line. Dolese also argues that section 56.14211(d) is unconstitutionally vague
and does not give notice to a person of reasonable intelligence that a work
pl atf orm suspended from a nobile crane is considered to be a rai sed conponent
of the crane or that an anti-two-bl ock device is required for such a platform

The Secretary argues that the judge's findings are supported by
substanti al evidence and accord with law. He maintains that the manbasket was
a rai sed conponent of the crane and the standard was therefore applicable. He
contends that section 56.14211(d) and the Crane PPL require an anti-two-bl ock
devi ce where a manbasket is attached to the load |ine of a crane. He argues
that the safety standard provided Dol ese with sufficient notice of its
requi renents.

We reject Dol ese's assertion that the manbasket was not a raised
conponent of the crane and that it did not have notice to that effect. The
manbasket was attached to the hook on the | oad block at the end of the |oad
line. Thus, as the crane was bei ng used, each part was in fact, a constituent
el ement, or conponent, of the nobile equipment. The |oad bl ock and manbasket
were in a raised position and, thus, were raised conmponents of the crane at
the tine of the accident.

Sections 56.14211(a) through (c) provide that a rai sed conponent of
nmobi | e equi pment nust be bl ocked or nechanically secured to prevent accidenta
| oweri ng when persons are working on top of, under or fromthe raised
conponent, or are working on or around nobile equi pnent and are exposed to the
accidental |owering of the conmponent. Section 56.14211(d) provides that the
rai sed conponent is considered to be blocked or mechanically secured if it is
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provided with "a functional |oad-1ocking device or a device which prevents
free and uncontroll ed descent.” Thus, although it describes how the

requi rements of subsections (a) through (c) nust be inplenented, subsection
(d) does not expressly require the use of an anti-two-block or simlar

devi ce. (Foot note 3)

Dol ese contends that it was conplying with the standard because both the
boom and the wi nch were protected by check valves and flow restrictors to
prevent uncontrolled descent of the boomand load |ine. These devices would
have prevented the free fall of the nmanbasket in the event of a failure in the
crane's hydraulic systems. It is undisputed, however, that these devices
of fered no protection in the event of a two-block situation.

Because the standard does not set forth the precise requirenments
relating to the use of the load line to support a work platform we review the
Secretary's interpretative materials. W are mindful that the Comm ssion and
the courts are obliged to give weight to the Secretary's interpretation of his
regul ations. S. Rep. No. 181, 95th Cong., 1st Sess. 25 (1977), reprinted in
Senate Subcomrittee on Labor, Committee on Human Resources, 95th Cong., 2d
Sess. 49, Legislative History of the Federal M ne Safety and Health Act of
1977, at 637 (1978).

MSHA' s Program Policy Manual ("Manual") provides clarification of the
standard. The Manual states, in pertinent part:

St andards 56/57. 14211 prohibit persons from working
on, under, or fromraised portions of nobile equi prment
or a conponent of nobile equipnment until the equi prment
has been bl ocked or nechanically secured. The
standards specifically require blocking of raised
conponents to prevent a "free and uncontroll ed
descent" in the event of a sudden failure of the
system hol ding up the raised conponent. Hydraulic

t el escopi ng boom cranes with flow restrictions or
check valves in the hydraulic systemw ||l prevent a
free and uncontroll ed descent of the boom and attached
wor k platform

Conpl i ance with 56/57.14211 can al so be achi eved by

m ne operators if the following ... safety features

are i npl enented when hoisting personnel with cranes:
3 Dol ese argues that the judge erred in finding that it "violated 30 CF. R O
56. 14211(a), as qualified by O 56.14211(d)," because MSHA di d not charge
Dol ese with a violation of subsection (a). D. Br. at 3, quoting 15 FMSHRC at
1597. Dol ese's argunment is m splaced. Subsection (d) of section 56.14211
does not stand al one but, rather, relates back to the previous subsections.
As the judge noted, subsection (d) explains the requirenments "provided in
subsection 56.14211(a) and other parts of 0O 56.14211." 15 FMSHRC at 1592.
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1. use of an anti-two-block device with
automati c shutdown capabilities that will
prevent breaking of the load or whip line
in the event of a two-block condition (a
horn or light warning in |lieu of automatic
shutdown is not sufficient);

Manual Vol une |V, Part 56/57, p. 55e (enphasis added). (Footnote 4)

The Manual thus provides that, if a work platformis attached directly
to the boomof a crane, flow restrictors or check valves in the hydraulic
systemw || fulfill the standard's requirenents because the work platform
woul d be protected agai nst an uncontrol |l ed descent. The alternative
conpliance nethod is applicable if, as in this case, the work platformis not
attached to the boom but is, instead, attached to the load |ine by the hook
on the | oad bl ock. The Manual explains that, under these circunstances, the
standard requires the use of an anti-two-bl ock device. The |anguage in the
Manual is taken directly fromand is identical to the Crane PPL

Prior to the issuance of the Crane PPL, the Secretary had required that
all work platfornms be attached directly to the boom of hydraulic tel escoping
cranes and had prohibited operators from suspending work platfornms from | oad
lines. See Program Policy Letter No. P90-1V-2 (June 4, 1990). The Crane PPL
gave operators the option of attaching a work platformto the load line of a
crane, so long as an anti-two-block device was provided and the other
requi renents set forth in the Crane PPL were net.

The Secretary's interpretation of the standard is reasonable and
furthers the safety objectives of the Mne Act.(Footnote 5) A safety standard
"must be interpreted so as to harnonize with and further ... the objectives
of" the Mne Act. Enery Mning Co. v. Secretary of Labor, 744 F.2d 1411, 1414
(10th Cir. 1984). Thus, we reject Dolese's assertion that it conplied with
t he standard.

Dol ese al so argues that section 56.14211(d) does not provide clear and
sufficient notice that use of an anti-two-block device is required when a
manbasket is suspended fromthe |load Iine. Some standards are "sinple and
brief in order to be broadly adaptable to nyriad circunstances."” Kerr-MGee
4 The Comm ssion considers the Manual as evidence of MSHA's policies and
practices. See, e.g., Mettiki Coal Corp., 13 FMSHRC 760, 766-67 & nn.6 & 7
(May 1991). The U.S. Court of Appeals for the D.C. Circuit has stated that,
al t hough the Manual is not binding on the Secretary, it is "an accurate guide
to current MSHA policies and practices." Coal Enploynment Project v. Dole, 889
F.2d 1127, 1130 n.5 (D.C. Cir. 1989).

5 We note that the Cccupational Safety and Health Adm nistration (" OSHA")
requires the use of anti-two-block devices in simlar circunstances. 29
C.F.R [01926.550(g)(3)(ii)(C. Further, OSHA prohibits the use of cranes to
hoi st personnel except where there is no safe alternative. 29 C.F. R

0 1926.550(9) (2)
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Corp., 3 FMSHRC 2496, 2497 (Novenber 1981); Al abana By-Products Corp., 4
FMSHRC 2128, 2130 (Decenber 1982). "[I]n interpreting and applying broadly
wor ded standards, the appropriate test is not whether an operator had explicit
prior notice of the specific prohibition or requirenment, but whether a
reasonably prudent person famliar with the mning industry and the protective
pur poses of the standard woul d have recogni zed the specific prohibition or
requi renent of the standard." |deal Cenent Co. 12 FMSHRC 2409, 2416 (Novenber
1990). Because section 56.14211(d) does not specifically require the use of an
anti-two-bl ock device when the load Iine of a crane is used to hoist mners,

it is appropriate to apply the objective standard of the reasonably prudent
person test in this instance.

We agree with the judge's conclusion that the Crane PPL is clear as to
the requirenent that an anti-two-block device with automatic shutdown
capabilities nmust be used when a work platformis attached to the load |ine of
a crane rather than to the boom Thus, a reasonably prudent person famliar
with the mning industry would have recogni zed the requirenent of the
standard. Consequently, we reject Dol ese's notice argunent.

B. Assessed Penalty

Dol ese contends that the judge failed to base his penalty assessnent on
the Secretary's civil penalty regulations set forth in 30 C.F. R Part 100.
Specifically, it argues that the accident did not qualify for a specia
assessment under 30 C. F. R 0O 100.5.

The Conmmi ssion has consistently held that, in assessing penalties based
on the record devel oped in adjudicatory proceedi ngs, the Comm ssion is not
bound by the Secretary's Part 100 regul ations. Those regul ations are intended
to assist the Secretary in proposing penalties. Sellersburg Stone Co., 5
FMSHRC 287, 291 (March 1983), aff'd, 736 F.2d 1147 (7th Cir. 1984);

Youghi ogheny & Chio Coal Co., 9 FMSHRC 673, 678 (April 1987).

Dol ese al so argues that the judge did not adequately consider and apply
the six statutory criteria set forth in section 110(i) of the Act.(Footnote 6)
The

6 Section 110(i) provides:

The Commi ssion shall have authority to assess
all civil penalties provided in this [Act]. In
assessing civil nonetary penalties, the Comm ssion
shal|l consider the operator's history of previous
vi ol ations, the appropriateness of such penalty to the
size of the business of the operator charged, whether
the operator was negligent, the effect on the
operator's ability to continue in business, the
gravity of the violation, and the denonstrated good
faith of the person charged in attenpting to achieve
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judge deternm ned that the gravity of the violation was high. 15 FMSHRC at
1597. He found that the miner in the manbasket was seriously injured and that
the violation could have resulted in death or permanent disabling injuries.
Id. at 1596. Contrary to the assertion of Dol ese, the judge's consideration
of the potential for death or serious injury posed by the violation is
appropriate in applying the gravity criterion.

The judge considered factors indicative of negligence. He found that
t wo- bl ocki ng predi canents are foreseeable and nechanically preventable. 15
FMSHRC at 1597. He also found that Dol ese had actual or constructive
know edge of the anti-two-block requirenent and that Dolese's failure to
install an anti-two-block device "reflects a serious disregard for enployee
safety.” 1d. at 1596-97. However, we cannot determ ne from the decision
whet her he specifically applied the negligence criterion in assessing the
penal ty.

Mor eover, the judge did not discuss the history of previous violations,
the size of the business, Dolese's ability to continue in business or Dol ese's
good faith abatenent. |In addition, it appears that the judge considered a
factor that is not applicable under the Mne Act. He stated that "nenta
angui sh shoul d be consi dered when an enpl oyee is jerked by a manbasket, hears
t hr eat eni ng sounds, | ooks up, and sees his one support (the cable) snap in
two, and then i mredi ately crashes to the ground.” 15 FMSHRC at 1596.

Congress did not include nental anguish as a factor to be considered in
assessing civil penalties.

The Conmmi ssion has held that, when an operator contests the Secretary's
proposed penalties, thereby obtaining the opportunity for a hearing before the
Commi ssion, findings of fact on the statutory criteria nust be nmade by the
judge. Sellersburg Stone, 5 FMSHRC at 292. In Pyro Mning Co. v. FMSHRC, 3
M ne Safety & Health Cas.(BNA) 2057, 2059, O S.H Dec.(CCH 0O 27,599, 785 F.2d
310 (Table)(6th Cir. 1986), (Footnote 7) the court remanded a proceeding to the
Conmmi ssi on because the judge articulated findings of fact on only four of the
criteria. The court held that "[n]ot only nust the Comr ssion consider [the]
criteria, it is our opinion that the Commr ssion nmust provide in its order
findings of fact on each of the statutory criteria." |Id. Findings are
critical if the judge is assessing a penalty that differs significantly from
that proposed by the Secretary. Here the judge increased the penalty by 60%
AAAAAAAAAAAAAAAAAAAAAA
rapid conpliance after notification of a violation. In proposing civi
penalties under this [Act], the Secretary nay rely upon a summary revi ew of
the information available to himand shall not be required to nake findings of
fact concerning the above factors.

30 U.S.C. O 820(i).

7 The Sixth Circuit's decision in Pyro Mning was not selected for full-text
publication by the court.
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We remand this proceeding to the judge for consideration of the
statutory penalty criteria. The judge shall enter findings for each criterion
and, based on his findings, assess an appropriate penalty.

[,
Concl usi on

For the foregoing reasons, we affirmthe judge's concl usion that Dol ese

violated 30 C.F.R 0O 56.14211(d). W vacate that portion of the judge's

deci si on discussing the assessnent of a civil penalty and remand for
reconsi deration on this record consistent with this decision

Arl ene Hol en, Chairman

Ri chard V. Backl ey, Comnr ssioner

Joyce A. Doyl e, Conm ssionert



