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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON
1730 K STREET NW 6TH FLOOR
WASHI NGTON, D. C. 20006

SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)

V. : Docket Nos. YORK 92-106-M
: YORK 92-107-M
W J. BOKUS | NDUSTRI ES, | NC.

BEFORE: Hol en, Chairman; Backl ey and Doyl e, Conm ssioners(Footnote 1)
DECI SI ON
BY THE COWM SSI ON

This civil penalty proceedi ng agai nst WJ. Bokus |ndustries, Inc.
("Bokus Industries") arises under the Federal M ne Safety and Health Act of
1977, 30 U.S.C. O 801 et seq. (1988)("Mne Act" or "Act"). The issue is
whet her equi pment in a garage used by both the operator's sand and gravel m ne
and an asphalt plant was subject to Mne Act jurisdiction. Admnistrative Law
Judge Avram Wi sberger vacated a citation and orders issued to Bokus
I ndustries by the Departnment of Labor's Mne Safety and Health Adm ni stration
("MSHA") because, in the judge's view, the Secretary of Labor had not
established Mne Act jurisdiction over the cited equi pnent. 15 FMSHRC 1321
(July 1993)(ALJ). The Comm ssion granted the Secretary's petition for
discretionary review. W reverse and remand.

l.
Factual and Procedural Background

W liam Bokus ("Bokus"), the president and owner of Bokus Industries,
owns a 63-acre tract of land in Warren County, New York, which is divided by a
stream Bokus I ndustries operates a sand and gravel mne on the west side of
the stream On the east side of the streamis an asphalt plant, leased to
Pall ette Stone Corporation ("Pallette Stone") by H gh Peaks Asphalt, Inc.
("H gh Peaks"), another entity owned by Bokus.
1 Commi ssioner Nelson participated in the consideration of the case. He
passed away before the decision was issued. Pursuant to section 113(c) of the
Mne Act, 30 U S.C. 0O 823(c), we have designhated ourselves as a panel of three
menbers to exercise the powers of the Conm ssion
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Until 1990, off-site mines supplied the asphalt plant with "aggregate,"”
the raw material conposed of sand and gravel used to meke asphalt. In that
year, Bokus Industries' sand and gravel m ne began supplying Hi gh Peaks with
aggregate. A screen on the east side of the property separates the gravel by
size and the material is then crushed in a secondary, non-permanent crusher
15 FMSHRC at 1322; Tr. 185-88.

H gh Peaks al so owns and | eases to Pallette Stone a mmi ntenance and
storage garage adjacent to the asphalt plant. The garage is used primarily
for the support of the asphalt plant. 15 FMSHRC at 1322; Tr. 133. Under its
| ease with Hi gh Peaks, Pallette Stone has joint use of the garage w th Bokus
Industries. B. Post-hearing Br. at 2. Enployees of both entities use the
garage to store, repair and maintain equi prent used in both operations. 15
FMSHRC at 1324; Tr. 108-15, 194-97. Crushing and screening equi pment for the
sand and gravel operation is also fabricated there. Tr. 196-97. Next to the
garage is an office staffed by a Bokus Industries enployee. Truck drivers
transporting raw material fromthe nmne weigh their trucks at a scale and
report the weight at the adjacent office. 15 FMSHRC at 1323; Tr. 215-16.

On Cctober 22, 1991, MSHA Inspector Randall Gadway conducted a regul ar
i nspection of the mning operation and issued a nunber of wthdrawal orders
pursuant to section 104(d)(1l) of the Mne Act, 30 U S.C. 0O 814(d)(1).(Footnote
2) He also inspected the garage, where a m ner enployed by Bokus I|ndustries
and a Pallette Stone enployee were working. The inspector observed seven
unsecur ed conpressed gas cylinders and issued a section 104(d)(1) order to
Bokus Industries alleging a significant and substantial ("S&S"') violation of
30 CF.R 0O 56.16005 caused by its unwarrantable failure to conply with the
standard. (Footnote 3) Two of the cylinders were w thout valve covers and the
i nspector issued another section 104(d)(1) order alleging a violation of 30
C.F. R 0 56.16006. (Footnote 4) A third section 104(d)(1) order alleging a
violation of 30 C.F.R 0O 56.14115 was i ssued because the peripheral hood
and tool rest had
2 Pursuant to a 1979 interagency menorandum of understandi ng between MSHA and
the COccupational Safety and Health Administration ("OSHA"), the sand and
gravel facilities are inspected by MSHA and the asphalt plant is inspected by
OSHA. 44 Fed. Reg. 22827, 22829-30 (April 17, 1979); see Tr. 13, 293-94.

Section 56.16005 provides: "Conpressed and liquid gas cylinders shall be
secured in a safe manner."

The S&S and unwarrantable failure term nol ogy, taken from section
104(d) (1) of the Act, are special findings referring to nore serious types of
vi ol ati ons.

Section 56.16006 provides: "Valves on conpressed gas cylinders shall be
protected by covers when being transported or stored, and by a safe |location
when the cylinders are in use."
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been renoved froma grinder.(Footnote 5) The inspector also issued an

i mm nent danger order pursuant to section 107 of the Act, 30 U S.C. O 817,

wi th an acconpanying citation, alleging a violation of 30 C F.R 0O 56.12030
because a wire leading to a fan mounted on a wood stove was exposed. (Foot note
6) During the sane inspection and on a return visit the next day, the

i nspector issued further withdrawal orders and a citation alleging a defective
| oader and a hole three feet deep near the wal kway between the office and the
scales. See 15 FMSHRC at 1325-30.

The Secretary proposed civil penalties against Bokus Industries for the
al l eged violations. Bokus Industries contested the proposals and the matter
was heard by Judge Wi sberger

The judge concluded that the Secretary had failed to establish that the
cited cylinders, grinder, and stove fan were subject to Mne Act jurisdiction
Referencing the definition of "mne" in section 3(h)(1) of the Act, the judge
reasoned that "structures, facilities, machines, tools, or equipnment are
considered a mine ... only if they are used in ... the extraction, mlling, or
preparation of minerals.”" 15 FMSHRC at 1323-24.(Footnote 7) The judge stated
t hat,

A grinding machine is used for sharpening tools. See Tr. 223-24. A
peri pheral hood encl oses the grinding wheel to contain the wheel if it breaks
apart. Tr. 218. A tool rest is a piece of nmetal placed in front of the
grindi ng wheel to prevent objects frombeing drawn into the noving wheel. Tr.
219, 224.

Section 56.14115 provi des:
Stationary grinding machines. . . shall be equipped with --

(a) Peripheral hoods capable of withstanding the force of a
bursting wheel...;

(b) Adjustable tool rests set so that the distance between
the grinding surface of the wheel and the tool rest [is] not
greater than 1/8 inch...

Section 56.12030 provides: "Wen a potentially dangerous condition is found
it shall be corrected before equipnent or wiring is energized."

7 1In relevant part, section 3(h)(1) of the Act provides:

"[Cloal or other mine" nmeans ... an area of |and
fromwhich mnerals are extracted in nonliquid form
., and ... lands, ... structures, facilities,
equi pment, machi nes, tools, or other property ..., on

the surface or underground, used in, or to be used in,
or resulting from the work of extracting such
mnerals fromtheir natural deposits ..., or used in,
or to be used in, the mlling of such mnerals, or the
wor k of preparing ... minerals....
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although it was "possible" that mners "mght" use the cylinders or grinding
machi ne, the Secretary had failed to establish that such use "was nore |ikely
than not." I1d. at 1324.(Footnote 8) The judge al so found insufficient

evi dence establishing Bokus Industries' ownership of the cylinders. Id.
Accordingly, the judge vacated the citation and the four orders related to
items in the garage. Id. at 1330. Wth respect to the | oader and the hole
near the wal kway, he found that the | oader and the office-scale area were
integral to the mning operation and concluded that the operator had viol ated
the cited standards. 1d. at 1325-30.

.
Di sposition

On review, the Secretary contends that it is not necessary to establish
jurisdiction over the individual pieces of equipnment in the garage because the
garage is subject to Mne Act jurisdiction as a "structure" or "facility"
within the nmeaning of section 3(h)(1) of the Act.(Footnote 9) He reasons
that, if a facility is a "mne" within the neaning of section 3(h)(1), then
everything within it is subject to the Act under section 4.(Footnote 10)

Al ternatively, the Secretary argues that, even if he were required to
establish jurisdiction over the individual itenms, he proved that they were
used in mning. Bokus Industries did not file a brief on review

Section 3(h)(1)(n.7 supra) broadly defines "mne" to include "equipnent,

machi nes, tools, or other property ... used in, or to be used in, ... the work
of extracting ... mnerals ... or ... the mlling of such mnerals, or the
work of preparing ... minerals...." (Enphasis added.) The |egislative

history indicates that the Act's definition of "mine,"” although not w thout
limts, is to be interpreted expansively. The Senate Committee |largely
responsible for drafting the Mne Act stated: "[What is considered to be a
mne and to be regul ated under this Act [shall] be given the broadest possible
interpretation, and ... doubts [shall] be resolved in favor of ... coverage of
the Act." S. Rep. No. 181, 95th Cong., 1st Sess. 14 (1977), reprinted in
Senate Subcomri ttee on Labor, Committee on Human Resources, 95th Cong., 2d
AAAAAAAAAAAAAAAAA

30 U.S.C. 0O0802(h)(1).

The judge did not expressly rule on whether the garage was a facility
subject to Mne Act jurisdiction. The parties' argunents bel ow addressed
whet her the cited equi pnent in the garage was subject to M ne Act
jurisdiction. See 15 FMSHRC at 1323-24.

The Secretary asserts that the judge "accepted that MSHA had
jurisdiction over the garage.” He infers that the judge would not have
exam ned jurisdiction over itens in the garage unless he assumed that MSHA had
jurisdiction over the garage itself. S. Br. at 4 &n.7.
10 Section 4 provides broadly that each mne involved in comerce, and each
operator of, and miner in, such mne, is subject to the Act. 30 U S.C
O 803
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Sess., Legislative History of the Federal Mne Safety and Health Act of 1977,
at 602 (1978). See also, e.g., Donovan v. Carolina Stalite Co., 734 F.2d
1547, 1551-55 (D.C. Cir. 1984); Cyprus Industrial Mnerals Co. v. FMSHRC, 664
F.2d 1116, 1118 (9th Cir. 1981); Marshall v. Stoudt's Ferry Preparation Co.,
602 F.2d 589, 591-92 (3d Cir. 1979), cert. denied, 444 U.S. 1015 (1980).

Mor eover, such questions of statutory coverage nust be resolved within the
Act's overall purpose of protecting mners' safety and health. E.g., Carolina
Stalite, 734 F.2d at 1553-55.

We reject the judge's analysis and his conclusion as a matter of |aw.
The judge i nmposed upon the Secretary an inappropriate evidentiary burden by
requiring that he prove it was "nore |likely than not" that mners would use
the equi pnment in question. See 15 FMSHRC at 1324. Further, the judge's
application of such a test is inconsistent with the protective purposes of the
Act. Under section 3(h)(1), the Secretary need only establish that the itens
in issue were used or to be used in mning

We find that the record supports the Secretary's assertion of M ne Act
jurisdiction. 1t is undisputed that Bokus Industries mners worked in the
garage on mning-related tasks. The gas cylinders in the garage were
essentially indistinguishable. Bokus Industries owned sone of themand its
m ners used any avail able cylinder to performtheir work. See Tr. 59-6l, 67-
69, 77-81, 195. The judge based his determ nation, in part, on insufficient
evi dence of ownership of the cylinders. 15 FMSHRC at 1324. However, the
record reflects that formality of title to the cylinders was not observed. W
al so note the inspector's testinmony that a defective cylinder could becone a
"mssile" striking anyone in the garage. See, e.g., Tr. 23-24, 2ll. The
evi dence thus shows that all the cylinders were used or to be used in nining
and that, irrespective of ownership, the cited conditions could affect mners
in the garage.

The grinder and the exposed wire on the stove fan present sinlar
considerations. The grinder was so situated that it was used or to be used in
mai ntai ni ng mning equi pment. Further, the grinder's cited defect could
injure mners working in the garage. Likew se, the stove warned the garage
where miners worked and, thus, is an item of equipnent used or to be used in
m ning. The exposed fan wire could also injure nminers working in the garage.

Accordingly, we reverse the judge's determ nation as to M ne Act
jurisdiction. Qur conclusions harnonize with the judge's other findings that
a | oader and a wal kway between the scales and the office were properly subject
to Mne Act jurisdiction. See |5 FMSHRC at | 325, 1327. G ven the basis of
our disposition, we need not reach the issue raised by the Secretary, that the
garage was a "structure" or "facility" used in mning and, therefore, a "mne"
within the meaning of section 3(h)(1) of the Mne Act.
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Concl usi on
For the reasons discussed above, we reverse and vacate the judge's
determination as to jurisdiction. W remand for resolution of the renmining
issues as to the nerits of the citation and orders in question, specia
findings and appropriate penalties for violations found.
Arl ene Hol en, Chairman

Ri chard V. Backl ey, Comnr ssioner

Joyce A. Doyl e, Comm ssioner



