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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON
1730 K STREET NW 6TH FLOOR
WASHI NGTON, D.C. 20006

SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)

v. : Docket No. VEST 91-421

M D- CONTI NENT RESOURCES, | NC.

SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)

v. : Docket No. VEST 91- 627

W LLI AM PORTER
BEFORE: Backl ey, Doyl e and Hol en, Conm ssi oners(Footnote 1), (Footnote 2)

DECI SI ON
BY THE COVWM SSI ON:

These civil penalty proceedings arise under the Federal M ne Safety and
Heal th Act of 1977, 30 U.S.C. 0O 801 et seq. (1988)("Mne Act" or "Act"). The

1 Conmi ssioner Nelson participated in the consideration of this case
but he passed away before the decision was issued. Pursuant to section 113(c)
of the Mne Act, 30 U S.C. 0O 823(c), we have designated ourselves a panel of
three nenbers to exercise the powers of the Comn ssion

Chai rman Jordan assuned office after this case had been considered and
deci ded at a Commi ssion decisional neeting. A new Comm ssioner possesses
| egal authority to participate in pending cases, but such participationis
discretionary. In the interest of efficient decision making, Chairman Jordan
has el ected not to participate in this mtter.
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i ssues are whether a violation by Md-Continent Resources, Inc. ("Md-
Continent") of 30 C.F.R 0O 75.400 for accunul ations of conmbustible materials
was significant and substantial ("S&S") (Docket No. WEST 91-421), (Footnote 3)
and whet her M ne Superintendent WIIliam Porter "know ngly authorized, ordered
or carried out" the alleged violation within the neaning of section 110(c) of
the M ne Act (Docket No. WEST 91-627).(Footnote 4)

Adm ni strative Law Judge John J. Mrris concluded that M d-Continent
viol ated the standard, that the violation resulted from M d-Continent's
unwarrantable failure, that the violation was not S&S, and that Porter was not
individually liable for a civil penalty under section 110(c). 15 FMSHRC 149
(January 1993) (ALJ). The Secretary filed a petition for discretionary review
chal l engi ng the judge's S&S and section 110(c) determ nations. (Footnote 5)

For the reasons that follow, we vacate the judge's conclusion that the
violation was not S&S and remand for further analysis; we affirmthe judge's
determination that Porter was not |iable under section 110(c).

30 C.F.R 0O 75.400 provides:
Accunul ati on of conbustible materi al s.

Coal dust, including float coal dust deposited
on rock-dusted surfaces, |oose coal, and other
conmbustible materials, shall be cleaned up and not be
permtted to accunulate in active workings, or on
el ectric equi pnent therein.

Section 110(c) provides:

Whenever a corporate operator violates a
mandatory health or safety standard or know ngly
violates or fails or refuses to conply with any order

., any director, officer, or agent of such
corporation who know ngly authorized, ordered, or
carried out such violation, failure, or refusal shal
be subject to the same civil penalties, fines, and
i mpri sonment that may be inposed upon a person under
subsections (a) and (d) [of this section].

30 U.S.C. O 820(c).

In his decision, the judge also ruled on an order issued to Md-
Continent alleging a violation of section 75.400 on May 29, 1990, and on
penal ti es proposed under section 110(c) against two other M d-Continent
enpl oyees in connection with that violation. Docket Nos. WEST 91-168, -594,
and -626. Petitions for discretionary review with respect to those aspects of
the judge's decision were filed by Md-Continent and those enpl oyees found
individually |iable. W are issuing a separate decision on that petition
M d- Conti nent Resources, Inc., 16 FMSHRC (June 20, 1994).
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l.

Vet her the Violation Was S&S
A. Factual Background and Procedural History

M d- Conti nent operates the Dutch Creek M ne, an underground bitum nous
coal mne in Pitkin County, Colorado. On May 1, 1990, Janmes Kirk, an
i nspector of the Departnment of Labor's Mne Safety and Heal th Adm nistration
("MSHA"), inspected the 103 |longwall section. He found accumrul ati ons of | oose
coal at various locations along the 103 strike conveyor belt, which was
approximately 3,000 feet |long, beginning with the area around the stage | oader
and belt tailpiece near the face. The belt had broken on the previous shift
and, during Kirk's inspection, it was operating only intermttently. 15
FMBHRC at 155-57, 162; Tr. 66, 508, 578. Approximtely 100 feet fromthe
tail piece, Kirk found accunmul ations up to 12 inches in height that were in
contact with the belt and belt rollers. Proceeding outby along the belt near
the shark punp, Kirk noticed additional accurul ati ons extendi ng about 50 feet.
The belt rubbed against the conveyor framework as well as against the
accunul ations. Kirk also found accunul ati ons between crosscuts 11 and 10 and
at the 11 and 10 doors. These accunul ations were also in contact with the
belt and belt rollers. Near the 9 door, there was a w ndrow of coa
approxi mately 260 feet long and up to 18 inches high. Kirk found further
accurnul ations at the 8, 7 and 6 doors, which were 20 to 40 feet |ong and
nostly dry. At the 6 door, the belt and rollers were in contact with the
accunul ations. Kirk al so observed wet accunul ations around the drive area of
the 103 belt and the tailpiece of the B-2 belt.

Kirk determ ned that the accumnul ati ons viol ated section 75.400. He
i ssued a withdrawal order to Md-Continent pursuant to section 104(d)(2) of
the Mne Act, 30 U.S.C. 0O 814(d)(2), alleging that the violation was S&S and
had resulted fromthe operator's unwarrantable failure to conply with the
st andar d.

In concluding that the violation was not S&S, the judge determ ned that
there was not a reasonable |ikelihood that the accumul ations would result in a
fire because the | oose coal was of |ow conbustibility. 15 FMSHRC at 159.

B. Disposition
The S&S term nology is taken from section 104(d) of the Mne Act, 30

U.S.C. 0O814(d), and refers to a nore serious type of violation. A violation
is S&S if, based on the particular facts surrounding the violation, there

exi sts a reasonable |ikelihood that the hazard contributed to will result in
an injury or illness of a reasonably serious nature. Cenent Division,
Nati onal Gypsum Co., 3 FMSHRC 822, 825-26 (April 1981). In Mathies Coal Co.,

6 FMSHRC 1, 3-4 (January 1984), the Comm ssion further explained:

In order to establish that a violation of a
mandatory safety standard is significant and
substanti al under National Gypsum the Secretary of
Labor must prove: (1) the underlying violation of a
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mandatory safety standard; (2) a discrete safety

hazard -- that is, a neasure of danger to safety --
contributed to by the violation; (3) a reasonable
likelihood that the hazard contributed to will result
inan injury; and (4) a reasonable likelihood that the
injury in question will be of a reasonably serious

nat ure.

See al so Austin Power, Inc. v. Secretary, 861 F.2d 99, 103-04 (5th Cir. 1988),
aff'g, 9 FMSHRC 2015, 2021 (Decenber 1987) (approving Mathies criteria). The
Conmi ssion has held that the third el enent of the Mathies formula "requires
that the Secretary establish a reasonable likelihood that the hazard
contributed to will result in an event in which there is an injury.” US.
Steel Mning Co., Inc., 6 FMSHRC 1834, 1836 (August 1984) (enphasis in
original). An evaluation of the reasonable |ikelihood of injury should be
made assum ng continued normal mining operations. U S. Steel Mning Co. Inc.
7 FMSHRC 1125, 1130 (August 1985).

The judge found that M d-Continent had violated section 75.400, that
ignition or propagation of a fire is a hazard associated with coal accunu-
lations, and that injuries resulting fromthe hazard could be serious and
possibly fatal. 15 FMSHRC at 154, 156. He found, however, that there was not
a reasonable likelihood that a fire would occur. Id. at 159-60. It is this
finding that the Secretary chall enges on review.

In concluding that the Secretary's evidence failed to satisfy the third
el ement of the Mathies test, the judge found that Md-Continent's coal has |ow
oxygen and high ash content, burns with great difficulty, and will not
spont aneously conbust. 15 FMSHRC at 155, 159. The judge pointed out that
M d- Conti nent nust add diesel oil to its coal to keep its coal-fired thermal
dryers burning. Id. at 159. He noted that a major methane fire in a | ongwal
section during the sumer of 1990 failed to ignite adjacent coal pillars. Id.
Accordingly, he concluded that, "[dJue to the lack of ignitability of the
| oose coal ," there was not a reasonable |likelihood that a fire would result.

I d.

On review, the Secretary contends that the judge's conclusion is not
supported by substantial evidence in the record. (Footnote 6) He argues that
the judge failed to address adequately all the inportant evidence relevant to
the likelihood of a mine fire occurring. The Secretary asserts that the
accurnul ations could be ignited by frictional contact with the belt or belt
rollers or by an ignition el sewhere in the mne. The Secretary al so nmintains
that the judge failed to give due consideration to continued nornmal nining

The Conmmi ssion is bound by the terms of the Mne Act to apply the
substanti al evidence test when reviewi ng an adnministrative |aw judge's factua
determ nations. 30 U S.C. 0O 823(d)(2)(A)(ii)(l). "Substantial evidence"
means "such relevant evidence as a reasonable mnd m ght accept as adequate to
support [the judge's] conclusion.” Rochester & Pittsburgh Coal Co., 11 FMSHRC
2159, 2163 (Novenber 1989), quoting Consolidated Edi son Co. v. NLRB, 305 U. S
197, 229 (1938).
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operations. In response, Md-Continent subnmits that substantial evidence
supports the judge's determnation that there was only a renote possibility,
if any, that either an ignition or an injury would occur as a result of the
violation. Md-Continent asserts that, at the time of citation, the belt had
broken and thus all potential sources of friction were elimnated. It also
contends that the Secretary failed to show a viable ignition source for any of
the accunul ations and that they were virtually inconbustible.

The substantial evidence standard of review requires that a fact finder
wei gh all probative record evidence and that a review ng body exam ne the fact
finder's rationale in arriving at his decision. See Universal Canera Corp. V.
NLRB, 340 U.S. 474, 487-89 (1951). A judge nust analyze and wei gh the
relevant testinmony of record, meke appropriate findings, and explain the
reasons for his decision. Anaconda Co., 3 FMSHRC 299, 299-300 (February
1981). We agree with the Secretary that the judge failed to address
adequately the evidentiary record in determning that it was not reasonably
likely that the hazard contributed to by the violation would result in an
injury. See Eagle Nest, Inc., 14 FMSHRC 1119, 1123 (July 1992).

The judge's factual determ nations with regard to the violation appear
to be consistent with a finding of S&S, and he failed to reconcile those
findings with his determ nation that the violation was not S&S. The judge
recogni zed potential ignition sources such as frictional contact between the
belt rollers and the accunul ations, the belt rubbing against the frane,
el ectrical cables for the shark punp, the electrical devices for the | ongwal
and one area in the longwall that was not being maintained. 15 FMSHRC at 154-
55. As specifically noted by the judge, Kirk had cited a pernmissibility
violation on a power cable connected to a |ongwall control box. Id. at 155;
Tr. 12-13, 29, 42. The judge also found that the accumnul ati ons coul d be
introduced into an ignition causing a nore serious ignition. 15 FMSHRC at
154.

Further, the judge failed to reconcile his finding that Dutch Creek is a
gassy mne subject to five-day spot inspections with his determ nation that

the violation was not S&S. 1d. at 154, 158-60. The mine enits over one
mllion cubic feet of methane in a 24-hour period. Tr. 28; see also Tr. 29-
30. The 103 longwall is a gassy area. Tr. 297. Accumulations, in

conjunction with a methane ignition in the face area, could propagate and
increase the severity of a fire or explosion. 15 FMSHRC at 154; Tr. 30, 741-
42.

We al so conclude that the judge failed to take into account conti nued
normal m ni ng operations when he discounted Kirk's testinony as to the belt
and belt rollers being in contact with the accunul ati ons because the inspector
did not recall any hot areas. 15 FMSHRC at 159; see Tr. 104. As the judge
found, the conveyor belt had broken during the preceding shift and was under
repair when Kirk entered the section. 15 FMSHRC at 156-57, 161-62.

Finally, to the extent the judge suggested that spontaneous
conmbustibility of coal is required for an S&S finding, he erred. See 15
FMSHRC at 159. The evidence shows that |oose coal in the Dutch Creek Mne is
low in conbustibility, but coal is, by its nature, conbustible.
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Accordingly, we vacate his conclusion that the violation was not S&S
We remand for further analysis consistent with this decision. [If the judge
finds that the violation is S&S, he shall assess the appropriate civi
penal ty.

.
Wlliam Porter's Liability Under Section 110(c)
A. Factual Background and Procedural History

On May 1, 1990, WIliam Porter, the mi ne superintendent responsible for
the 103 longwall, cane to work at 6:20 a.m for the A shift (7:00 a.m to 3:00
p.m). He was told by a subordinate that the 103 belt had broken and had been
down during the last hour and a half to two hours on the C shift (11:00 p.m
to 7:00 a.m). Porter was unable to reach those currently working underground
on the belt; he immediately instructed his foreman to see that the belt was
repaired and the spillage cleaned up. Tr. 578-79. The accumul ations al ong
the 103 belt were the subject of Kirk's section 104(d)(2) order discussed
above.

Foll owi ng further investigation of the violation, the Secretary all eged,
in a petition for assessment of civil penalty pursuant to section 110(c) of
the Mne Act, that Porter had knowi ngly authorized, ordered, or carried out
the violation of section 75.400 cited in Kirk's order

The judge concluded that there was no evidence that Porter know ngly
aut hori zed, ordered, or carried out the violation. 15 FMSHRC at 162. The
judge enphasi zed that the coal accumul ations along the 103 belt were caused by
the belt break that had occurred on the shift before Porter's. 1d.

B. Disposition

The Secretary contends that the judge failed to consider evidence that
there were coal accunul ations along the 103 belt reported in the days before
the belt break. The Secretary argues that Porter know ngly authorized a
violation of section 75.400 when he countersigned the earlier preshift and
onshi ft exam nation reports and, according to the Secretary, took no
meani ngful steps to clean up the accumul ations. M d-Continent replies that
the cited accunul ations resulted fromthe belt break and that the earlier
exam nation reports show that the previous accunul ati ons around the belt had
been abated by shoveli ng.

Section 110(c) of the Mne Act provides that, whenever a corporate
operator violates a mandatory safety or health standard, any agent of the
corporate operator who "know ngly authorized, ordered, or carried out such
violation" shall be subject to civil penalty. 30 U S.C. 0O 820(c).

The Secretary failed to establish that any of the cited accunul ati ons
exi sted before the belt break. The judge found that the belt broke on the My
1 C shift, causing coal spillage. 15 FMSHRC at 156. The record indicates
that breakage of a belt carrying coal could result in the significant
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accurul ations | ater found by Inspector Kirk. See Tr. 134, 544, 548, 557. The
i nspector hinmself acknow edged that a great deal of coal could accunul ate at
the point of a belt break. Tr. 31, 67, 85. Accunulations would also result
fromrenoving coal fromthe belt in order to splice it. Tr. 83, 383-84, 493,
496- 97.

Porter reported to work on the shift following the belt break. When he
| earned that the belt had broken, he assigned a foreman to repair it and cl ean
up the area. Tr. 578-79.

The judge found that the entire production crew had spent one and a half
to two hours repairing the belt (which took four hours), even before Kirk
arrived at the mne. 15 FMSHRC at 156. Therefore, the record shows that
Porter actively sought to address the belt and accumul ati on probl em as soon as
he becanme aware of it.

We concl ude that substantial evidence supports the judge's deternination
that Porter did not knowi ngly authorize, order, or carry out the violation of
section 75.400. Conpare Prabhu Deshetty, 16 FMSHRC , No. KENT 92-549
(May 26, 1994)(affirmng a finding of section 110(c) liability in connection
with an accumul ation violation). Accordingly, we affirmthe judge's section
110(c) determn nation.

[l

Concl usi on
For the reasons set forth above, we vacate the judge's conclusion that
M d- Continent's violation of section 75.400 was not S&S and remand for further
analysis. W affirmthe judge's determ nation that Porter is not |iable under
section 110(c) of the Mne Act for know ngly authorizing, ordering, or
carrying out Md-Continent's violation of section 75.400.
Ri chard V. Backl ey, Commi ssione

Joyce A. Doyl e, Conm ssioner

Arl ene Hol en, Comm ssi oner



