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SECRETARY OF LABOR
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA)

v. : Docket No. VEST 93- 353- M

PORT COSTA MATERI ALS, | NC

BY THE COVWM SSI ON:

This civil penalty proceedi ng ari ses under the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. O 801 et seq. (1988). On
July 28, 1994, Adninistrative Law Judge John J. Morris issued a
decision, in which he disposed of 73 citations issued agai nst
Port Costa Materials, Inc.

The Solicitor's Ofice of the Secretary of Labor, in a
letter to the judge dated August 12, 1994, pointed out a discrepancy
in the decision with regard to Citation No. 3636555. The letter
stated that, on pages 45 and 46 of the judge's decision the citation
was di scussed and "affirmed," but that on page 66 of the decision,
where the judge summari zed the disposition of the citations in
t he proceeding, the citation was |listed as "vacated." The letter
requested that the "discrepancy ... be addressed/corrected.” By
|l etter dated August 15, 1994, the judge responded to the request
by stating that he was limted by the Conmi ssion's Rules to correction
of clerical errors and did not viewthe correction required as a
"clerical error” within the neaning of the rules.

The judge's jurisdiction in this matter ternmi nated when his
Deci sion was issued on July 28, 1994. Comni ssion Procedural Rule
69(b), 29 C.F.R [0 2700.69(b) (1993). Under the Mne Act and the
Commi ssion's Procedural Rules, relief froma judge' s decision my
be sought by filing a petition for discretionary review within 30
days of its issuance. 30 U S. C. 0O 823(d)(2); 29 C.F.R 0O 2700.70
(a). We deemthe Solicitor's August 12 letter to be a tinely
filed Petition for Discretionary Review, which we grant.
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See, e.g., Mddle States Resources, Inc., 10 FMSHRC 1130
(Sept ember 1988).

In Iight of the apparent error in the judge's decision
and the requested relief, we remand this proceeding to the
judge for further appropriate proceedings.

Mary Lu Jordan, Chairman
Joyce A. Doyl e, Conm ssioner

Arl ene Hol en, Conmm ssi oner



