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FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION 
1331 PENNSYLVANIA AVENUE, NW, SUITE 520N 

WASHINGTON, D.C.  20004-1710 

 
 
SECRETARY OF LABOR, 

MINE SAFETY AND HEALTH  
ADMINISTRATION (MSHA), 
on behalf of JASON HARGIS 

 
v. 

 
VULCAN CONSTRUCTION 

MATERIALS, LLC 
 
 
JASON HARGIS 
 

v. 
 
VULCAN CONSTRUCTION 

MATERIALS, LLC 
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Docket No. SE 2021-0163 

Docket No. SE 2022-0001 

Docket No.  SE 2022-0013 

 
 

ORDER FOR SUPPLEMENTAL BRIEFING 
 

These proceedings all involve cross-petitions for discretionary review by the Secretary of 
Labor (“Secretary”), Vulcan Construction Materials, LLC (“Vulcan”), and a miner, Jason Hargis 
(“Complainant”).  On January 9, 2023, the Commission granted all three petitions for 
discretionary review.  On January 20, 2023, the Commission consolidated the cases and set forth 
a briefing order.  Since the filing of the parties’ briefs, however, the Commission has noticed an 
issue not previously briefed by the parties. 

 
The issue involves the interaction between two sections of the Mine Act.  Specifically, 

section 105(c)(2) authorizes temporary reinstatement pending “the final order on the complaint” 
and instructs that the “order shall become final upon 30 days after [the] issuance” of the decision.  
30 U.S.C. § 815(c)(2) (emphasis added).   

 
Section 113(d)(1) of the Act states that “[t]he decision of the administrative law judge of 

the Commission shall become the final decision of the Commission 40 days after its issuance 
unless within such period the Commission has directed that such decision shall be reviewed by 
the Commission . . . .”  30 U.S.C. § 823(d)(1) (emphasis added).   

 
Thus, the issue in calculating the final order date for ending temporary reinstatement 

concerns the applicability and interaction of the 30-day language in section 105(c)(2) and the 40-
day language in section 113(d)(1). 
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As a result, the Commission requests supplemental briefing on the calculation of a “final 

order” date for temporary reinstatement purposes given section 105(c)(2) and section 113(d)(1).  
The briefs of the parties shall be filed within 14 days of the date of this order and shall not 
exceed 15 pages in length. 
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