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     1  Section 57.5001, which establishes exposure limits of contaminants for underground metal
and nonmetal mines, provides:

 Except as permitted by ' 57.5005--

(a) . . . the exposure to airborne contaminants shall not exceed, on
the basis of a time weighted average, the threshold limit values
adopted by the American Conference of Governmental Industrial
Hygienists, as set forth and explained in the 1973 edition of the
Conference's publication, entitled "TLV's Threshold Limit Values
for Chemical Substances in Workroom Air Adopted by ACGIH for
1973,'' pages 1 through 54, which are hereby incorporated by
reference and made a part hereof. . . .  Excursions above the listed
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thresholds shall not be of a greater magnitude than is characterized
as permissible by the Conference.
. . . .

30 C.F.R. ' 57.5001.

Section 57.5005, which governs control of exposure to airborne contaminants, provides:

Control of employee exposure to harmful airborne contaminants
shall be, insofar as feasible, by prevention of contamination,
removal by exhaust ventilation, or by dilution with uncontaminated
air.  However, where accepted engineering control measures have
not been developed or when necessary by the nature of work
involved (for example, while establishing controls or occasional
entry into hazardous atmospheres to perform maintenance or
investigation), employees may work for reasonable periods of time
in concentrations of airborne contaminants exceeding permissible
levels if they are protected by appropriate respiratory protective
equipment . . . .

30 C.F.R. ' 57.5005.

     2  This case was decided on ASARCO's motion to dismiss prior to a hearing.  The pertinent
facts are based on the parties' pleadings.
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     3  A "skip tender" is a miner who directs the movement of cages or elevators that move miners,
 mine cars, and supplies between various levels of the mine and the surface.  See Bureau of Mines,
U.S. Dept of Interior, A Dictionary of Mining, Mineral, and Related Terms, 161, 1022 (1968).
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     4  On February 18, 1994, the Secretary published in the Federal Register his intent to rescind
the 1971 Federal Register notice and to use single-shift samples, in addition to multiple-shift
samples, to enforce the respirable dust standard in coal mines.  59 Fed. Reg. 8356.

     5  The Commission denies ASARCO's motion to strike the Secretary's argument that section
202(f) applies only to underground coal mines.  In its opposition to ASARCO's motion to dismiss,
the Secretary discussed and distinguished Keystone, relying in part on section 202(f).  See Sec.
Opp'n. at 2.  Thus, section 202(f) was raised and argued sufficiently before the judge to meet the
requirements of section 113(d)(2), 30 U.S.C. ' 823(d)(2).  Further, the Secretary also opposed
ASARCO's theory before the judge that Keystone is applicable to metal and nonmetal mines and
that opposition inherently encompassed his argument on review concerning section 202(f).  See
generally Beech Fork Processing, Inc., 14 FMSHRC 1316, 1319-21 (August 1992).  We need
not reach the other issues raised in ASARCO's motion to strike. 
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